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PREFACE. 

IT  will  be  noticed,  that  a  &w  cased  have  been  inserted  in 
this  Tolume,  taken  from  the  MS^  Reports  of  Mr.  Justice  Bre- 
vard. We  regret  exceedingi  j/that  those  repoi^  were  received 
bj  us  at  so  late  a  perio<l  (though  politely  transmitted  to  us  as 
soon  as  applied  for)  as  to  prevent  us  from  making  as  extent 
sive  use  of  them  as  might  be  beneficial  to  the  profession. 
The  cases  collected  by  the  Judge^  in  four  volumes,  have  been 
reported  with  great  precision  and  correctness,  with  notes 
containing  much  learning  and  legal  information ;  and  should 
we  continue  the  present  work,  extensive  use  will  be  made  of 
tibem,  as  they  contain  a  variety  of  cases  of  the  greatest  impor- 
tance, decided  by  the  Constitutional  Court,  of  which  no  other 
reci»d  reii^ains. 
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ELTHU  H.  BAY,  RICHARD  GANTT, 

ABRAHVM  NOTT,  DAVID  J0F1N80N, 

CHARLES  J.  COLCOCK,     JOHN  S.  RICHARDSON. 


State  vs.  Hardy  Miles. 

On  an  fndictment  for  inveigfling',  stcalmj^,  or  carryinj?  away,  a  ncja^o 
slave  from  his  owner  or  employ  er,  it  is  not  necessar)-  to  prove  the 
act  of  ifweigUngf  to  consummate  the  felony  of  ttealmg  or  carrying 
tnoay. 

A  legal  possession  of  the  owner  is  sufficient,  without  hii*  having^  actual 
possession;  as  during  the  time,  thai  she  slave  has  nm  away,  &c. 

The  Jury,  in  such  a  case,  cannot  find  the  prisoner  guilty  o^ petit  larceny* 
The  act  has  made  it  a  specific  felony,  wiihout  clergy. 

X  HE  defendant  in  this  case  was  indicted  for  inveiglinjr^ 
stealing,  and  carrying  away,  a  negro,  from  his  owner  and 
employer,  Noah  Michau. 

It  appeared,  in  evidence,  that  the  prosecutor,  Nr^ah 
Michau,  the  owner  of  the  negro,  lived  in  AVilliumshurirh 
district.  He  had  entered  into  an  agreement  with  his 
brother,  Alexander  M irhan,  to  let  the  negro  work  with 
him  that  year,  and  to  divide  the  proceeds  of  their  labour. 
The  negro  was  in  that  situation  when  he  was  taken,  or 
absconded.      He  was  afterwards  foimd  in   Charleston, 
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where  he  had  been  sold  by  the  prisoner.  The  offence  wa0 
laid  to  have  been  committed  in  Charleston  district^  and 
the  indictment  tried  there  at  the  January  Term,  1819. — ► 
The  defendant  was  convicted,  and  a  motion  for  a  new 
trial  was  made  on  the  following  grounds  : 

1st. — That  the  act  contemplates  two  distinct  offences : 
1st.  Stealing  from  the  owntri  and  3nd.  Stealing  from  the 
employer :  And  that  in  this  case,  the  indictment  was  not 
supported  by  the  evidence  ;  as  the.  negro  was  in  the  pos- 
session of  the  employ ety  and  not  of  the  owner. 

2d. — That  the  offence,  if  committed  at  all,  was  com- 
mitted in  Williamsburgh,  and  not  in  Charleston,  district. 

3d. — That  the  jury  were  authorized  to  find  the  pris- 
oner guilty  of  petit  larceny,  under  this  indiament,  and 
that  the  Presiding  Judge  ought  to  have  instructed  them 
to  that  effect. 

Mr.  Justice  Nott  delivered  the  opinion  of  the  Court. 

The  clause  of  the  Act  of  Assembly,  under  whic^  the 
defendant  has  been  coiivicted,  or  so  much  of  it  as  it  is 
necessary  to  notice,  is  in  the  following  words :  "  All  and 
every  person  and  persons  who  shall  inveigle,  steal,  or 
^arry  away  any  negro,  or  other  slave  or  slaves  j  or  shall 
hire,  aid,  or  counsel,  any  person  or  persons,  to  inveiglcy 
steals  or  carry  away^  as  aforesaid,  any  such  slave,  so  as 
the  oxvner  or  employer  of  such  slave  or  slaves,  shall  be 
deprived  of  the  use  and  benefit  of  such  slave  or  slaves;  or 
shall  aid  any  such  slave  in  running  away,  or  departing 
from  his  master's  or  employer's  service,  shall  be,  and  he 
and  they  is  and  are  hereby  declared  guilty  of  felony,  &c. 
and  shall  suffer  death  as  felons,  and  be  excluded  and 
debarred  of  the  benefit  of  clergy."  (2  Brev.  Dig.  5tA5. 
P.  X.  236.")  It  is  manifest  from  the  words  of  this  act, 
that  it  was  the  intention  of  the  legislature  to  make  the 
stealing  of  a  negro,  whether  from  the  master  or  employer, 
a  capital  felony.  But  whether  in  the  latter  case  it  must 
j>e  so  laid  in  the  indictment,  or  whether  it  may  not  still  be 
laid  as  taken  from  the  owner,  notwithstanding  the  quali- 
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fied  property  which  the  employer  may  have  in  him,  is  9 
question  which  it  is  not  necessary  now  to  decide ;  for  in 
this  case,  the  master  had  not  parted  with  the  possession 
of  the  negro.  He  had,  indeed,  entered  into  an  agreement 
with  his  brother,  that  he  should  work  with  him  for  one 
year ;  but  he  was  to  work  fur  the  benefit  oi  the  master.—^ 
He  was  to  receive  the  fruits  of  his  labour,  and  not  a  stipu« 
lated  price  for  his  services.  He  was  therefore  literally 
in  the  service  and  employment  of  his  owner. 

2d. — It  is  admitted,  that  the  evidence  of  the  prisoner!^ 
guilt,  was  sufficient  to  authorize  a  conviction,  if  he  had 
been  indicted  for  a  larceny,  at  common  law ;  and  that  the 
selling  of  the  negro  in  Charleston,  was  sufficient  evidence 
of  stealing,  in  that  district,  to  subject  him  to  a  trial  there, 
for  such  larceny.  (1  Hales ^  P.  C.,507.)  But  it  is  contend- 
ed, that  the  offence  created  by  this  act,  is  in  the  nature  of 
a  compound  larceny ;  and,  that  the  act  of  stealing  and  car^ 
rying  away  must  be  accompanied  with  inveigling  to  con- 
summate the  felony  ;  and  as  the  inveigling,  if  any,  was  in 
Willi'dmsburgh  district,  the  defendant  could  only  be 
tried  there,  and  not  in  Charleston.  Tp  get  at  that  con- 
clusion, it  is  contended,  that  the  word^'tfr,*Mn  the  act, 
should  be  changed  into  "  an^/,'^  so  as  to  make  it  read 
^  inveigle,  steal,  and  carry  away."  That  courts  may 
take  such  liberty,  is  established  by  precedent ;  and  that 
they  should  do  it,  is  perhaps  sometimes  necessary.  But  I 
apprehend,  it  is  never  to  be  allowed,  except  where  it  is 
required  by  the  o!)vious  meaning  and  policy  of  the  law; 
amd  much  less  ought  such  power  to  be  capriciously  exer- 
cised, where  the  tendency  would  be  to  impair  or  defeat 
the  operation  of  a  law.  The  object  and  policy  of  the  act 
was  to  give  the  most  ample  protection  to  the  most  valua- 
ble species  of  personal  property,  owned  in  this  country  ; 
and  to  effect  that  object,  it  l>ecame  necessary  to  resort  to 
terms  suited  to  the  nature  of  the  property  intended  to  be 
protected.  Negroes,  being  intelligent  creatures,  possess- 
ing volition,  as  well  as  the  power  of  locomotion,  capable 
cf  being  deluded  by  art  and  persuasion,  as  well  as  of  being 
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compelled  by  fear  or  force,  to  leavtr  the  service  of  their 
owners,  the  phraseology  of  the  act  was  aptly  adapted  to 
the  nature  of  the  offence.  It  made  it  equally  penal  to 
deprive  a  person  of  the  services  of  his  negro  by  whatever 
means  it  might  be  effectrd.  To  inveigle  means  nothing 
more  or  less  than  to  entice,  persuade,  or  decoy,  by  any 
artful  or  seductive  means.  It  was  intended,  therefore^ 
literally,  as  it  is  expressed,  to  embrace  all  who  should 
either  inveigle,  steal,  or  carry  away,  such  property ;  and 
that  is  the  construction  which  has  been  uniformly  given 
to  the  act,  from  the  earliest  recollection  of  the  oldest 
member  of  this  bench.  Any  other  construction  would 
render  it  utterly  inoperative.  It  would  only  require  the 
concert  of  two  persons,  one  to  persuade  a  negro  to  run 
away,  and  the  other  to  receive  him  in  another  district,  and 
then  sell  or  convey  him  away,  to  elude  entirely  the  penalty 
of  the  law  ;  for,  as  neither  had  committed  the  several  actsi 
of  inveigling,  stealing,  and  carrying  away,  neither  would 
have  committed  the  crime  intendr'd  to  be  punished.  Such 
a  construction  would  make  stealing  a  negro  a  less  offence 
than  to  aid  him  in  running  away,  or  departing  from  the 
service  of  his  master  ;  a  distinction  not  to  be  found  in  the 
act,  and  therefore  not  to  be  supposed  to  exist. 

Again,  it  is  contended,  that  there  miist  have  been  an 
actual  loss  of  service  to  complete  the  off  nee  ;  and  as  the 
stealing  was  committed  in  Charleston  district,  the  negro 
must  have  abscondi-d  and  1.  ft  the  service  of  his  owner 
before  he  came  into  the  possession  of  the  prisoner.  • 

Bat  personal  property  is  always  consi<lered  construc- 
tively in  the  possession  of  the  owner,  unless  he  has  volun- 
tarily parted  with  it.  And  whenever  one  man  disposes  of 
the  property  of  another,  against  his  will,  and  when  he  hi<s  a 
right  to  its  services,  the  law  implies  a  loss  of  service. — 
Whether  it  he  on  Sunday,  wfien  every  slave  is  exempt 
from  labour,  or  on  a  holiday,  whin  his  labour  is  volunta- 
rily di.^penscd  with  by  the  ownt  r,  or  in  the  night,  when  he 
does  not  require  his  serviecs,  or  wh  n  he  h  is  run  away, 
and  he  cannot  command  them,  is  perfectly  immaterial.— » 
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Were  it  otherwise,  there  would  be  no  settled  Viw  on  th« 
subject*  Every  case  would  present  a  complicated  ques« 
tion  oi  iacts  for  the  consideration  of  a  Jury,  accompanied 
^th  so  many  qualifications,  exceptions,  and  distinctions^ 
as  would  render  the  act  almost  a  dead  letter.  All  thes# 
qiio.tions,  however,  have  already  been  so  long  and  so 
often  ^tth'd,  that  it  requires  nothing,  but,  that  the  deci- 
sions of  our  courts  should  be  published,  to  preclude  ail 
arguments  upon  them. 

3cL— « The  last  ground  may  be  considered  as  settled  by 
the  verdict;  for,  although,  the  Presiding  Judge  retom- 
xnended  to  the  Jury  not  to  find  the  prisoner  guilty  oi  petit 
larceny,  on  account  of  the  doubt  which  he  entertained  on 
the  subject,  yet,  it  was  distinctly  stated  to  them,  that  they 
might  find  the  property  of  less  value  than  twelve  pence, 
and  then  this  court  might  determine  what  judgment  should 
be  rendered  upon  that  verdict;  which  would  give  the 
defendant  the  iull  benefit  of  the  privilege  which  he 
claimed*  But  they  thought  proper  to  find  a  general  ver-* 
<liet,  which  put  an  end  to  the  question*  I  am,  however, 
authorized  by  my  brethren  to  state,  that  it  is  the  opinion 
of  a  majority  of  the  court,  that  if  the  jury  had  found  such 
special  verdict,  judgment  of  death  must  have  been  ren- 
dered* The  act  declares,  that  any  person  who  sh:dl  be 
convicted  of  stealing  a  slave,  shall  be  adjudged  guilty  of 
felony,  and  suffer  death,  without  benefit  of  clergy;  and  as 
the  penalty  is  annexed  to  the  specific  offence,  the  value  of 
the  property  is  immaterial.  Perhaps  it  is  questiimable, 
-whether  it  is  necessary  to  lay  the  property  to  be  of  any 
value,  and,  as  has  beep  remarked  by  one  of  my  brethren,  the 
legislature  may  make  the  stealing  of  a  pin  a  capital  felrmy* 

I'h.:  opinion  of  the  court  is,  that  the  motion  must  be 
refused* 

Justices  Bay^  Colcock^  and  Johnson^  concurred. 

Mr*  Justice  Gantt^  dissenting,  delivered  the  following 
opinion : 

Dissenting  from  the  opinion  delivered  in  this  case,  I 
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will,  very  briefly  assign  some  of  the  reasons  upon  which 
my  opinion  is  formed. 

The  2d  ground,  taken  in  the  brief,  **  that  the  offence  (if 
eommittrd  at  all)  was  committed  in  WiHiamsburgh^  and 
not  in  Charleston  district,"  appears  to  me  conclusive,  in 
favour  of  the  defendant* 

The  Grand  Jury  are  sworn  to  enquire  only  for  the  body 
of  the  county,  and  cannot  enquire  of  a  fact  done  out  of 
the  county,  for  which  they  are  sworn,  unless  particularly 
enabled  by  statute.  The  act  of  assembly  here  does  not 
authorize  it,  consequently,  the  ofTrnce  was  cognizable  only 
in  the  district  where  committed.  See  Jacobus  Law  Die* 
Sionary^  tide.  Indictment.  In  1  Hale^s  P.  C.  507,  it  is 
said,  offences  must  be  enquired  into,  as  well  as  tried,  in 
the  couAty  where  the  fact  is  committed,  yet,  if  larceny  be 
committed  in  one  county,  and  the  goods  carried  into  ano- 
ther, the  offender  may  be  indicted  in  either,  for  the  offence 
18  complete  in  both.  But  for  robbery,  burglary  and  the 
like,  an  offender  can  only  be  indicted  where  the  fact  was 
actually  committed. 

The  offence  here  charged,  is  made  felony  without 
benefit  of  clergy,  and  falls  strictly  within  the  reason  of  the 
dass  of  cases  last  mentioned.  The  doctrine  in  relation  to 
larceny  cannot  be  resorted  to,  on  the  part  of  the  state,  for 
the  mere  purpose  of  proving  a  taking,  which  would  sub- 
ject the  offender  to  an  indictment  in  any  court  where 
possession  of  the  goods  was  had,  and  considered  as  inap- 
plicable in  respect  to  the  value  of  the  goods.  If  correctly 
applied  to  prove  the  taking,  it  follows,  in  my  opinion,  that 
the  Jury  might  find  the  value  to  be  under  twelve  pence, 
and  the  party  to  be  guilty  of  petit  larceny  only.  But  this 
I  take  to  be  a  strained  and  inadmissible  construction  of 
the  act,  and  that  the  law  in  relation  to  larceny  has  nothing 
to  do  with  the  case.  In  H.  P.  C.  203,  it  is  said,  that  if 
upon  not  guilty  pleaded  to  an  indictment,  it  shall  appear 
that  the  offence  was  done  in  a  county  different  from  that 
in  which  the  indictment  was  found,  the  defendant  shall  be 
acquitted.    Now,  as  the  owner  and  employer  of  this  slave 
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Uved  in  Williamsburgh  district,  and  the  services  of  the 
negro  were  necessarily  confined  to  that  district,  it  follows 
that  the  offence  coald  only  be  laid  therein,  and  conse* 
quendy  the  defendant,  according  to  law,  was  entitled  to  an 
acqiuttal. 

A  negro  who  is  absent  from  his  master^s  service,  and 
out  of  his  possession,  might,  by  possibility,  so  artfully  con« 
duct  himself,  as  to  be  carried  away  without  any  criminal 
intent  by  the  person  who  has  him  in  possession.  Under 
such  circumbtances  could  a  felony  be  committed  by  the 
mere  act  of  carrying  away  I  The  legislature  evidendy 
contemplated  at  the  time  of  passing  this  act,  that  the  of- 
fence could  only  be  committed  where  the  negro  was,  when 
taken,  in  the  service  of  the  master  or  employer;  and  the 
only  correct  reading  of  the  act,  in  my  opinion,  is  to  say^ 
that  it  designed  to  punish : 

1st.  The  inveigling  with  a  negro,  so  as  to  induce  him  to 
leave  the  service  of  the  master  or  employer,  and  go  off 
"with  the  inveigler. 

2d«  Where  a  person  shall  steal  and  carry  away  aaegro^ 
whereby  the  master  or  employer  is  deprived  of  his  service* 

To  inveigle  with,  or  steal  a  negro,  without  carrying  away, 
-would  not  subject  the  party  to  the  penalty ;  because  the 
owner  or  employer  has  not  been  deprived  of  the  use  and 
benefit  of  the  slave* 

Negroes  have  volition.  It  was  seen  that  a  certain  des« 
cription  of  them  could  not  be  stolen  and  carried  off  with- 
out their  assent — such  come  under  the  first  description  of 
cases.  Odiers,  against  whom  force  might  be  applied,  and 
taken  off,  nolens  volens^  fall  within  the  latter  description^ 
In  the  particular  case,  if  the  negrq  (who  was  a  runaway) 
had  previously  absented  himself  from  the  service  of  his 
employer,  the  defendant,  by  taking  him  into  possession, 
and  endeavouring  to  sell  him,  may,  thereby,  have  paved 
the  way  to  the  owners  re-possession  and  enjoyment  of  the 
benefit  and  services  of  the  slave.  The  object  of  the  law 
was  to  punish  with  death,  where  the  conduct  of  the  ac* 
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cused  went  to  deprive  the  owner  or  employer  of  such 
bciiLfit, 

Penal  statutes  have  ever  received  a  strict  constructiom 
Under  the  sanction  and  force  of  this  acknowltdgrd  rule,  I 
am  of  opinion,  that  the  proofs  on  the  trial  did  not  support 
the  charge  in  the  indictment.  The  act  certainly  contt  m- 
plates  two  distinct  species  of  talcing,  one  from  the  owncr^ 
the  other  from  the  employer.  Both  are  alike  punishable 
Vith  death*  Where  the  legislature  have  drawn  the  dis- 
crimination, it  is  not  for  the  court  to  say  that  it  is  unimpor- 
tant. The  reason  why  the  law  punishes,  is,  because  the 
owner  or  employer  is  deprived  of  the  service  of  the  slave* 
Where  is  the  injury  to  the  owner,  if  an  employer  of  a  slave 
is  deprived  of  his  services,  provided  the  slave  is  in  place 
when  the  time  of  service  has  expired  ?  I  can  see  none. 
The  negro  was  by  contract  in  the  possession  of  another^ 
Bot  the  owner,  and  who  was  to  receive  one  half  of  his  ser- 
vices ;  hence  the  propriety  of  the  discrimination  taken  in 
the  act,  and  the  necessity  of  the  proof  going  to  substan- 
tiate the  count  as  laid.  The  owm  r  of  a  slave  put  out  to 
service  could  not  support  a  civil  suit,  for  deprivation  of 
service,  till  the  expiration  of  the  time  that  the  employer 
was  to  have  him  ;  afortiori^  an  indictment  under  such 
circumstances,  cannot  be  supported.  Indictments  like  the 
present  must  have  a  precise  and  sufficient  certainty.  The 
place  where  the  offence  was  committed,  must  be  particu- 
larly set  forth,  and  shown  to  be  within  the  jurisdiction  of 
the  court,  unless,  as  Hawkins  says,  in  his  2d  vol.  of  P.  C. 
chap.  25,  where  the  place  is  laid,  not  merely  as  a  venue,  but 
Qs  part  of  the  description  of  the  fact ;  and  in  a  case  like  the 
present,  it  would  he  most  proper  that  it  should  be  so  laid* 
The  offence,  as  laid  in  the  indictment,  has  not  been  proved. 
The  place  where  the  offence  was  committed,  and  the  per- 
son who  has  been  deprived  of  the  ser\  ice,  were  proved  on 
the  trial,  not  to  be  as  set  forth  in  the  indictment ;  and  I 
have  no  doubt  but  according  to  established  law  in  criminal 
cases,  and  especially  in  cases  so  highly  penal  as  the  present, 
the  defendant  could  not  under  such  circumstances,  con- 
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distent  with  law,  have  been  found  guilty.  If  the  law  is  in 
favour  of  the  dvfrndant,  I  feci  bound  by  its  dictates,  how- 
ever mu^h  iuch  a  construction  may  militate  against  what 
is  deemed  the  policy  of  the  state.  Judges  may  construe^ 
but  have  no  power  to  make,  a  law  to  fit  the  case.  The 
busintiss  of  legislation  belongs  hot  to  the  bench,  and  there 
is  nothing  in  this  act  which  warrants  a  departure  from  the 
established  rule  of  construction  in  criminal  cases  of  this 
nature.  For  these  reasons,  I  dissent  frotn  the  opinion 
delivered  in  this  case. 

Di'nkin  and  Hunt^  for  the  motion. 
Hay  nCy  Attorney 'General^  contra. 

HeKRY  MtDDLETON  t;*,  NaTHANIEL  HeTWARD. 

On  an  action  brought  to  recover  freight  Inr  carrying'  rice  to  CharlestoOy 

in  plaintiif 's  bout ;  defendant  may  give  evidence  of  a  custom  of  the 
River  to  look  to  the  produce  and  to  the  consignee,  alone,  for  freight. 

X  HIS  was  an  action,  on  open  account,  for  the  freight 
of  rice  belonging  to  the  defendant,  sent  from  hU  planta- 
tion to  Charleston,  in  a  Vessel  of  the  plaintiff's,  and  con- 
signed to  Messrs.  Gadsden  &  Morris,  the  defendant's 
factors.  The  account  was  admitted,  but  the  defendant 
offered  parol  evidence  to  prove  a  custom  and  usage  of  the^ 
river  trad-,  in  this  state,  to  Charleston,  thereby  the  car- 
rier or  ship  owner  undertook,  on  the  receipt  of  prodiice,  to 
look  to  the  produce  and  in  the  covsiguee  for  payment. — 
-  The  plaintiff  o^jcted  to  the  proof  of  this  custom,  on  the 
ground,  that  it  was  a  custom  contrary  to  law  ;  which  objec- 
tion being  su  t  tined  by  the  Presiding  Judge,  (Mr.  Ju-^tice 
Johnson)  the  case  went  to  th  -  Jury  without  any  testi- 
mony, on  the  pirt  of  the  defendant,  and  a  verdict  was 
found  against  hv.-n  l-^r  the  amount  df-n^andt'd. 

A  new  trial  was  moved  for,  on  the  ground,  that  his  HofeLor, 
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the  Presiding  Judge,  was  incorreci  in  refusing  to  permit 
the  defendant  to  prove  the  custom  and  usage. 

Mr.  Justice  Ga?Ut  delivered  the  opinion  of  the  Court. 

In  this  case,  the  only  point  for  the  consideration  of  the 
^ourt  is,  whether  the  defendant  could  legally  have  gone 
into  proof  of  the  custom  and  usaj^e  contended  for.  By 
the  act  of  December,  1712,  ^1  Brevard's  Dig.  136.  P. 
L.  99- J  making  the  Common  Law  of  England  of  force 
here,  exception  is  made  to  so  much  thereof  as  is  "  incon- 
sistent with  the  particular  constitutions,  customs  and  laws, 
of  the  province."  Here  is  seen  a  plain  recognition  of 
existing  customs,  at  that  period  ;  and  in  relation  to  %vhich 
the  Common  Law  is  made  to  give  place.  The  customs 
alluded  to,  are  not  specifically  defined,  and  local  usages 
may  be  embraced  within  the  generality  of  the  expression 
used  in  the  act.  The  object  of  the  defendant,  in  this 
action,  was  to  introduce  evidence  of  a  particular  custom  ; 
and  authority  is  not  wanting  to  show,  that  it  is  the  pro- 
vince of  the  Jury  to  decide  thereon.  f>S^ee  Doctor  &?  Stu- 
dent^  c.  7, 10.  1  Inst.  110.  J  How  far  the  defendant  might 
or  might  not  have  been  able  to  establish,  by  proof,  such 
a  custom,  it  is  impossible  to  say,  as  the  evidence  was 
rejected.  Now,  although,  at  the  first  blush,  the  custom 
alleged  may  appear  unreasonable,  and  such  as  ought  not 
to  prevail,  this  is  by  no  means  conclusive,  that  the  usage 
was  not  a  good  one  in  law.  In  such  cases,  recourse  is 
had  to  artificial  and  legal  reason  ;  and  thus  considered, 
such  usage  may  be  shown  to  be  beneficial  to  the  boat- 
owners  themselves,  and  dictated  by  the  soundest  policy  of 
expediency.  It  is  possible,  the  defendant  may  find  it  a 
difficult  undertaking  to  defeat  the  claim  of  the  plaintiff, 
by  any  proofs,  which  he  shall  be  able  to  produce,  in  con- 
firmation of  the  custom  relied  on  ;  but  no  judgment  cau 
o(r  ought  to  be  formed  till  the  proofs  are  brought  forward. 
J  am  not  prepared  to  say,  that,  in  undertakings  of  this 
kind,  the  general  law  may  not  become  altered  by  the 
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understanding  of  the  contracting  parties,  although  such 
understanding  places  them  upon  a  different  footing  from 
that  which  exists  at  the  Common  Law. 

It  is  competent,  for  a  man  or  a  body  of  men  to  renounce 
a  Common  Law  right,  il'they  think  proper;  and  if,  in 
relation  to  the  river  trade,  either,  from  views  of  interest, 
on  the  part  of  the  boat  owners,  or  other  politic  considera- 
tions, expediency  has  pointed  out  the  propriety,  and  usage 
has  sanctioned  it,'  then  it  might  become  the  law  by  lyhich 
the  contract  should  be  expounded ;  nor  can  I  see  how  it 
would,  in  any  manner,  infringe  upon  the  principles  of  the 
Common  Law.  It  cannot  be  denied^  but  that  by  an 
express  agreement,  the  consignor  m«y  he  absolved  fron^ 
sill  responsibility  ;  and  established  usage  and  custom,  bot- 
tomed upon  expedienf:y,  and  the  convenience  and  interest 
of  the  parties,  may  have  the  Sfime  effect. 

I  am  of  opinion,  that  the  defendant  should  have  been 
permitted  to  have  gone  into  evidence  of  the  custom,  that 
it  was  the  province  of  the  Jury  to  decide  thereon ;  and  that 
a  new  trial  should  be  granted; 

Justices  Colcock  and  Notty  concurred. 

Mr.  Justice  Johnson  dissenting,  delivered  the  follow^ 
ing  opinion  : 

I  take  it  to  be  a  settled  rule  of  the  Common  Law,  (in 
the  absence  of  any  express  contract)  that  a  carrier,  ship- 
per or  owner  has  a  lien  on  the  goods,  or  an  action  against 
the  consignor  for  freight,  distinctly  recognized  and  acted 
upon,  not  only  in  this  state,  but  in  almost  every  other  corn** 
mercial  country,  so  much  so,  that  it  would  be  idle  to  at* 
tempt,  at  this  day,  to  adduce  authorities  to  support  it.  But 
it  is  alleged  that  the  particular  custom,  set  up  in  this  case^ 
and  offered  to  be  proved,  forms  an  exception  to  this  gene- 
ral rule,  and  that  the  proof  ouj»ht  to  have  been  suffered  to 
go  to  the  Jury.  Put  the  proof  offered  in  what  shape  yoi^ 
-will,  and  give  it  the  greatest  possible  extent  ypu  please,  and" 
U  will  amounjt  to  no  more  than  this,  that  it  is  the  usage  in[ 


i%  Charleston,  1819, 

Charleston  for  the  factor  to  p«y  the  freight  of  prckJuec 
consigned  to  him.  This  usage  either  is  or  is  not  conbis- 
tent  with  the  Common  L^w  rule.  If  the  former,  it  does 
not  abrogate  the  Common  Law,  and  may  exist  with  it, 
and  only  proves  that  the  shipper,  owner  or  carrier  has  by 
this  custoni  a  remedy  against  the  factor  for  freight,  ^hich 
was  not  given  to  him  by  the  Common  Law,  and  the  evi- 
dence was  therefore  inadmissible  ;  if  the  latter,  then  I  say- 
that  it  is  inadmissible,  because  our  books  of  authority  teem 
with  cases  in  which  the  ship  owner  or  carrier  has  recov- 
ered ags(inst  the  consignor  the  freight  of  hi^  produce.  I 
venture  to  assert,  that  upon  examination  of  the  proceedings 
of  the  several  Courts  in  this  state,  hundreds  of  cases  will 
be  found  in  which  plaintiffs  have  recovered  on  this  cause 
of  action,  and  under  the  same  circumstances^  One,  the 
tide  of  which  has  escaped  my  recollection,  was  tried  by 
inyself  at  Camden,  about  a  year  since,  and  not  a  word  had 
before  been  heard  of  this  custom,  But  it  is  further  said, 
that  this  was  a  question  for  the  Jury,  and  therefore  the 
evidence  ought  to  have  gone  to  them.  I  admit  that  the 
existence  or  non*existence  of  a  particular  custom  is  a  ques- 
tion exclusively  for  the  consideration  of  a  Jury,  but  its 
legality  is  a  question  of  law  which  belongs  to  the  Court  to 
decide.  It  belongs  to  the  Court  to  drcide,  because  the 
Court  alone  are  presumed  to  know  the  law,  and  when  the 
question  i^  once  determined,  that  the  custom  set  up  is 
either  consistent  with,  or  contrary  to,  the  known  and 
established  rules  of  law^  to  suffer  such  evidence  to  go  to 
the  Jury,  would  be  at  once  to  break  down  all  distinction 
between  the  powers  of  the  Court  and  Jur>-,  and  produce 
consequences,  the  tendency  of  which  arc  not  easily  fore- 
seen. I  regret  that  time  has  not  permitted  me  to  enter  into 
this  case  so  fully  as  I  wished  and  intended.  It  appears  to 
m*,  however,  to  depend  upon  prinripk-s  that  cannot  be 
misunderstood,  and  ^hich,  from  tht  best  roisidc  ration  I 
have  been  able  to  give  them,  K.-ul  me  uy  ihc  c  •  cj.f  ioa 
that  the  opinion  which  1  entertained  on  the  trial,  in  the 
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Court  below,  was  correct,  and  that  the  evidence  was  prop- 
erly rejected, 

Mr.  Justice  Bay  concurretd  with  Mr.  Justice  Johnson* 

Parker^  for  the  roodon. 
Priokau  £5?  Ford^  contra. 


The  State  vs.  John  Edwards. 

The  witnefls.  and  not  the  ooort,  has  the  right  to  judge  of  the  tendency 
of  a  quettion  put  to  him,  whether  \iyf\\\  cnininate  him  or  not. 

The  Court  will  always  so  instruct  a  witness,  as  to  enable  him,  if  he 
possess  any  understanding,  to  detenriine  whether  he  msy  be  jeopsfr- 
dized  by  his  answer;  and,  if  the  answer  may  form  one  link,  in  a 
chain  of  testimony,  against  him,  he  is  not  bound  to  answer. 

When  a  criminal  case  is  put  to  the  Jury,  it  cannot  be  withdrawn,  except 
by  the  consent  of  the  accused,  or  by  some  unavoidable  accident,  to 
one  of  the  Juiy  or  the  Court 

XHIS  case  was  tried  before  Mr.  Justice  Nott^  at 
Charleston,  January  Term,  1819.  Defendant  was  indict- 
ed for  sending  a  challenge,  accepting  a  challenge,  and 
fighting  a  duel. 

On  the  trial,  three  witnesses  were  called  up  and  the 
question  was  successively  put  to  them,  by  the  Attorney 
General ;  "  Have  you  at  any  time  heard  the  defendant 
acknowledge  or  admit,  that  he  had  sent  a  challenge  to  the 
late  Mr.  Dennis  (yDriscoll^  or  accepted  one  from  him,  or 
fought  a  duel  with  him^'  The  witnesses  objected  to 
answering  this  question,  on  the  ground,  that  the  answer 
would  tend  to  criminate  themselves.  It  was  contended^ 
on  the  part  of  the  Sute,  diat  the  answer  to  this  question 
could,  in  no  way,  criminate  the  witnesses,  and  that  it 
would  be  time  enough  when  such  a  question  should  be 
put,  for  them  to  object ;  and  that  the  court  and  not  the 
witnesses,  must  judge  of  the  tendency  of  the  question.  It 
was  also  urged,  that  if  the  v/itnesses  were  thus  permitted 
to  shield  themselves  from  giving  testimony,  the  law  against 
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duelling  would  obviously  become  a  nullity*  The  Presi- 
ding Judge  sanctioned  the  refusal  of  the  witnesses,  to 
answer,  and  rested  satisfied  with  the  opinion  of  the  wit« 
nesses  themselves,  as  to  the  tendency  of  the  question. — 
The  witnesses  being  thus  excluded,  the  defendant  was 
acquitted. 

A  new  trial  was  moved  for,  by  the  State,  on  the  follow* 
ing  grounds : 

1st. — Because  his  Honor,  the  Presiding  Judge,  mistook 
the  law,  in  refusing  to  compel  the  witnesses  to  answer  the 
question  put  by  the  State^ 

2d.— Because  the  answer  to  the  question  could  not 
criminate  the  withesses,  and  of  this  the  Court  (and  not 
the  witnesses)  was  to  judge. 

3d.— Because  the  operation  of  the  decision  must  not 
9nly  destroy  the  Duelling  Law,  but  will  protect  all  reluc- 
tant witnesses  in  every  criminal  case. 

Mr.  Justice  Cokock  delivered  the  opinion  of  the  Court.- 
I  presume,  no  rule,  on  the  subject  of  evidence,  is  better 
established  than  that  a  witness  shall  not  be  bound  to  crim- 
inate himself.  The  only  difficulty  arises  in  the  applica- 
tion of  the  rule.  It  must  be  admitted,  that,  if  the  queiatiou 
has  a  tendency  to  criminate  the  witness,  according  to  the 
rule,  he  is  not  bound  to  answer.  But,  it  is  said,  the  court 
should  decide  this  point,  as  to  some  questions.  It  i^ 
utterly  impossible,  that  the  court  can  decide  without  pos- 
sessing a  full  and  complete  knowledge  of  all  the  facts 
which  it  may  be  important  for  the  witness  to  conceal  ( 
therefore  something  must  necessarily  be  left  to  the  wit- 
ness ;  and  we  have  the  same  security  for  a  knowledge  of 
die  fact,  that  he  may  be  implicated^by  the  answer,  that  we 
have  for  the  knowledge  of  any  other  fact. 

'  It  was  urged,  that  an  ignorant  man  might  not  be  able  tp 
decide.  The  court  will  always  so  instruct  a  witness  as  to 
enable  him,  if  he  possess  any  understanding,  to  deter- 
mine whether  ht-  may  be  jeopanlized  by  the  answer;  and 
if  the  answer  may  form  one.  link,  in  a  chain  of  testimony; 
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against  him^  he  ^s  not  bound  to  answer.  (Phtllifps  on  Evid. 
Dunlap'sEd.2Q^.  ^Espinasae  Dtg.AOS.  16  Vesey^Junr. 
242,  M'Nally^  257.  Kins'  vs.  i.  G.  Gx^rdon^  2  Dtmg^ 
lass  593.  Honetpvoodvs,  Sehunn^  3  Atkins j  276^  Gates 
A-s.  Hardacre^  3  Taunton^  424.  J  Under  the  act  against 
duelling,  all  who  counsel  one  to  fight,  as  well  as  the  seconds 
-who  are  engaged,  are  made  liable  to  the  penalties.-  If  the 
witness  stood  in  either  of  these  relations,  he  might  be 
implicated  by  answering  the  question.  It  is  not  neces^ 
sary  that  the  privity  of  the  witness  should  at  once  appear 
by  the  answer;  nor  will  it  be  contended,  that,  that  would 
have  been  the  case  here ;  but  it  may  have  formed  a  link  in 
a  chain  of  testimony  extracted  from  him,  or  obtained  from 
other  sources,  which  may  have  tended  to  criminate  him* 
It  was  contended,  that,  on  a  cross  examination,  the  witness 
inay  have  refused  to  answer  any  question  which  had  a 
tendency  to  criminate  him;  but  that  this  question  did  not 
tend  to  criminate  him.  This  appeared  to  admit  the  whole 
argument  of  the  counsel  for  defendant ;  for  both  the  court 
and  the  witness  thought  it  might,  when  connected  with 
other  matters,  produce  the  consequence.  But  supposing 
the  answer  had  not  such  tendency,  and  that  the  state  had 
closed  there,  the  defendant,  upon  his  cross  examination, 
would  naturally  have  asked  at  what  .time  and  place,  and 
under  what  circumstances  was  the  confession  made.  I 
presume  it  will  be  admitted,  that  an  answer  to  this  might 
have  implicated  the  witness — ^then  he  was  permitted  to 
refuse  to  answer — ^that  would  be  the  result.  Could  it  be 
expected  that  the  defendant  would  be  convicted  on  the 
garbled  testimony  of  a  witness,  and  that  too  of  so  high  a 
misdemeanor?  I  presume  not.  If  then  there  be  any 
doubt  as  to  the  tendency  of  the  question,  I  think  it  is 
obvious,  another  would  have  removed  the  doubt;  and 
therefore,  that  the  Presiding  Judge  decided  correctly, 
that  the  witness  should  not  be  compelled  to  answer  the 
question.  Although  we  may  regret,  that  the  act  is  defec- 
tive, yet  we  have  no  power  to  legislate  on  the  subject.  It 
must  be  referred  to  the  proper  tribunal.     I  do  not  conceive 
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that  the  doctrine  is  calculated  (sCs  was  contended)  to  pre- 
fect reluctant  witnesses  generally.  For  it  is  clear,  that  if 
a  witness  swear  he  may  be  implicated  in  the  guilt  of  the 
accused  if  he  answer,  and.  this  afterwards  appear  to  be 
false,  he  would  be  liable  to  an  indictment  for  perjury.  It 
is  admitted,  that  it  might  be  difficult  of  proof;  but  if  that 
were  to  be  an  objcctioii,  much  testimony,  which  is  daily 
received,  might  be  extluded.  Suppose  a  witness  called 
to  prove  the  acknowledgments  of  a  defendant,  which 
was  to  operate  aguinst  him,  should  swear,  that  it  was 
made  to  him  when  alone,  or  to  him  in  the  presence  of  a 
person  at  that  time  dead,  and  this  should  be  false.  How^ 
I  ask,  could  he  be  convicted  of  perjury  i  tt  was  necessary, 
that  an  opinion  should  be  expressdid  on  this  point,  as  it ' 
may  render  some  alteration  in  the  iCct  necessary.  But  on 
the  question,  whether  such  an  appeal  cati  be  sustained,  I 
entertain  no  doubt.  I  think,  I  may  venture  to  say,  that 
no  case  can  be  found  wliere  a  new  trial  ha&  been  granted 
after  acquittal,  unless  where  it  hsfs  be^  effected  by  the 
fraud  or  artifice  of  the  accused.  In  the  case  of  the  King  vs. 
Mawley^  and  three  others,,  ^from  6  Term  Rep. p.  680 to 
,640,J  two  were  convicted,  and  two  acquitted  :  The  court 
were  clearly  of  opinion,  and  so  ordered,  that  a  new  tridL 
should  be  granted,  as  to  those  who  had  been  found  guilty* 
The  difficulty  was,  how  they  should  be  separa^d,  on  the 
second  trial.  Two  modes  were  suggested.  One  was,  to 
alter  the  venue ;  the  othef  to  make  an  entry  on  the  record, 
that  two  had  been  improperly  convicted,  and  then  to 
award  a  nc*w  trial,  as  to  them.  Lord  Kentfon  says,  fJb. 
640,^  ^^  I  do  not  know^  that  the  first  mode  is  objectionable. 
The  second  mode  suggested  has  already  been  adopted  r 
It  was  so  in  Rex  vs.  Robbine.^'*  and  of  course,  I  conclude 
it  was  adopted  by  them.  I  confess,  that,  at  first,  it  did 
strike  me,  that  perhaps,  a  distinction  might  be  made  when 
the  testimony,  relied  on  by  the  state,  had  been  unexpect- 
edly excluded.  But  I  am  satisfied,  that  all  cashes,  how- 
ever determined,  must  stand  on  the  same  footing  in  this 
respect. 
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When  a  criminid  case  is  put  to  a  Juiy,  it  cannot  be 
"vrithdrawh,  except  by  the  consent  of  the  accused,  or  by 
-some  unavoidable  accident  to  one  of  the  Jury  or  the  court. 
The  state  therefore  is  bound  to  be  ready  when  the  case  is 
put  to  the  Jury. 

I  anv  against  the  motion  on  all  the  grounds- 
Justices  Gantt  and  Johnson^  concurred* 

Hayney  Attorney-Generaly  for  the  motion. 
Drayton^  contra. 
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William  M'Kewn  ads.  Maky  Barksdale. 

A  memcrandum  book,  kept  by  the  roaster-workroan  of  mechanics,  writ- 
ten some  in  ink  and  some  with  a  pencil,  is  not  adnussible,  «ith  his 
(defendant's)  oath  to  prove  the  loss  of  days  work  by  plaintiff's  slave, 
who  was  hired  to  the  defendant;  though  that  mi^ht  hare  been  th« 
eoftomttry  wigr  of  keeping  such  accoant. — {a.  J 

X  HIS  was  an  action,  commenced  in  the  City  Court  of 
Charleston,  fox'  the  wages  of  a  black  bricklayer,  the  pro- 
perty of  Mrs.  Bio-ksdale,  and  employed  by  the  defendant. 
-  At  the  trial,'*the  defendant  produced  a  small  memoran* 
dum  book,  which  contained  an  account  of  the  days  work 
of  all  the  handft  emplc^ed,  and,  among  the  rest,  of  the 
<lave  of  Mrs.  Barkadale.  It  also  stated  the  lost  time  of 
each  slave  or  hand  hired  by  the  day,  as  was  the  slave  m 
question.  And  it  noted  the  days  when,  from  circum- 
stances, he  was  not  emploj^d.  Thus,  ^  lost  half  a  day," 
or  "quarter,'*  &c.  giving  the  date.  It  was  proved  by  a 
tiiultitude  of  mechanics,  that  when  slaves  were  hired  by 
*Ac  day,  they  received  larjrer  wages  than  by  the.  month ; 
as  S  1  per  day,  and  about  S  1^  per  month.  But,  that, 
£>r  this  extra*  compensation,  they  must  actually  labour 
during  working  hours  :  And  if  the  weather  was  inclem- 
eiit,  «r  if,' from  any  cause,  .time  was  lost,  it  was  deducted : 
In  short,  that  it  was  a  contract  for  so  many  hours  labour. 
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This  memorandum  was  sometimes  in  pencil  and  s'omir^* 
times  in  ink  ;*  and  in  the  han8  writihg  of  thie  master  work- 
xnan ;  and  was  the  universal  mbde  of  proving  lost  tim^ 
*  The ''defendant  contended,  that  he  had  a  right  to  prove 
By  this  book,  together  with  his  own  suppletory  oath^  that 
a'consTderaBle  sum  ought  to  be  deducted  for  time  lost, 
miring  the  period 'the  bricklayer  was  employed,  to  wit: 
thirty-six  days  at  g  1  per  day.  But  this  evidence  was 
rejected  by  the  court,  as  incompetent  to  establish  the  fact, 
that  the  negro  had  lost  the  several  portions  of  days,  making 
up,  in  'the  wTiole,''  that  sum.  And  the  jury,  accordingly^ 
found  a  verdict  for  the  plaintiff,  without  any  deduction  for 
lost  time. 

His  Honor,  Mr.  Justice  Nstt^  supported  the  charge  of 
the  Recorder^  from  which  an  appeal  was  made,  upon  the 
grounds  : 

l^U—^Because  the  deductions  for  portions  of  days, 
where  the  mechanic  is  employed  by  the  day,  is  reasonable 
and  just. 

2d.-— Because  the  mode  of  ascertaining  the  amount  of 
time  lost  (which  was  proved  to  be  the  universal  practice 
among  mechanics)  by  a  memorandum  book,  such  as  the 
one  offered  in  evidence,  is  the  onl^  practical  one  that  can 
be  devised,  and  is  the  best  evidence  of  which  the  nature 
of  the  case  admits. 

3d. — Because  such  a  memorandum  book,  when  the 
entries  are  confirmed  by  the  oath  of  the  party  making 
them,  IS  within  the  provision  of  the  Act  of  Assembly, 
inade  for  the  purpose  of  permitting  books  of  merchants 
^d  mechanics  to  be  given  in  evidence* 

Mr.  Justice  Nott  delivered  the  opinion  of  the  Court. 

The  books  of  merchants,  shop  keepers,  handicrafts- 
men, &c.  are  received  in  evidence  in  our  courts,  from 
necessity,  to  prove  the  delivery  of  articles  or  work  done ; 
but  even  that  is  opening  a  considerable  door  to  fraud  and 
perjury.  And  to  admit  the  evidence  offered  in  this  case^ 
would  seem  like  introducing  a  general  rulcj  that  a  parrf 
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might,  in  all  casea,  be  a  witness  in  his  own  cause.  If  %. 
4a>  labourer  does  not  do  his  duty,  the  employer  may  dis* 
<^rge  him.  If  he  is  a  slave,  he  may  apply  to  the  master^ 
to  remedy  the  evil,  or  discharge  him,  as  circumstancea 
may  require.  But  the  mischiei  would  be  incalculable, 
were  the  practice,  now  contended  for,  to  be  indulged.  A 
master,  who  supposed,  h<;  was  receiving  daily  wages  for  a 
-slave,  might,  at  the  end  of  a  month,  or  any  other  given^ 
wriod,  meet  a  discount  tP  the  amount  of  half  his  services.^ 
•  The  motion  must  be  refused. 

Justipes  Colcock^  Gantt^  Johnson^  and  Richardson^  con* 
curred. 

^  HunU  fqr  the  motion. 

("a. J— See  Lynch  ads.  Petne«  1.  Kott  &  M'Cord's  Rep.  130^  |^itch*» 
aid  Ts.  M'Owen,  A.  131 ;  in  note.  Thomas  vs.  Admr.  Best,  id.  186. 
ll'Coal  F8.  Lekomp,  2  Wheat.  Rep  117 ;  and  a  note  by  Mr,  Wheaton^ 
49  to  admitting  books  in  evidence  generally.  "        '^  '  -     ' ]^. 


John  Cook  vs»  Theodore  Gourdii^ 

A  Fertyman  is  liable  u  a  comfnon  esrrier ;  fa.  J  and  it  seems  tiie  law. 
^  gives  him  the  right  of  judging,  when  it  is  iafe  and  piopor  £Br*him,to. 

•  cross  or  not.  •        »  .  .    .  .    ^^ 

•  J.  HIS  wasr  a  special- action  aa  the  case  against  the 
flefendant,  as  a  common  carrier. 

.  Mr.  Gourdin  was  the  owner  of  a  ferry  on  Santee  river, 
commonly  called,  and  known  by  the  name  of,^  Mur]:ay's 
Terry.  And  Cook*  the  plaintiff  in  this  action,  was  .a  citi<* 
2en  of  North  Carolina,  who  lost  two  waggon  horses  by 
the  unskilful  management  of  the  boatmen,  who  had  the 
charge^or  direction  of  the  boat  or  flat,  in  which,  the  plain- 
tiff, with  hb  waggon  and  horses,  was  crossing  the.  riv<;r. 
It  was  therefore  for  the  value  of  th^se  two  horses,  that  the 
present  action  was  brought.  .     .  .      .      , 

.    It  was  stated  in  the  brief,  and  not  denied,  that  the  wind 
>  high  and  ^he  current  of  the  river  strong,  when  th$ 
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hos^  was  pussHig.  It  furdier  appeared,  in  evidence,  that 
just  as  the  fiat  was  entering  the  strength  of  the  current, 
the  man  who  steered  the  flat,  instead  of  keeping  the  head 
to  the  current,  negligendy  turned  it  down;  and  that  die 
man,  who  had  the  care  and  management  of  die  same, 
instead  of  exerting  himself,  in  order  to  bring  the  head  of. 
the  flat  up,  to  stem  the  current  ag^n,  left  his  pole  and 
went  to  the  stem  of  the  flat,  to  chastise  the  helmsman ; 
and  did  beat  him  for  his  inattention  and  carelessness.  In 
the  mean  time,  the  current  took  the  broadside  of  the  fiat 
and  swept  her  down  three  quarters  of  a  mile;  and, 
when  the  current  took  the  broadside  of  the  flat,  the  hands: 
threw  down  their  oars  and  poles,  and  refused  to  make  any. 
further  exertions.  By  means  whereof  the  flat  was  swept 
down  the  current  near  a  mile,  and  being  brought  up 
against  some  trees  on  the  opposite  shore,  they  caused 
three  of  the  plaintifi'^s  waggon  horses  to  be  throvm  over 
board ;  and  two  of  them  were  drowned. 

The  defendant,  on  his  part,  called  several  witnesses  to 
prove,  that  the  ferry  was  as  well  kept  and  as  well  attended- 
as  any  ferry  on  Santee  >  and  that  he  had  provided  as  good 
and  skilful  boatmen  as  any  on  the  river. 

Whereupon  it  was  contended,  that  this  was  one  of  those 
unforeseen  accidents  for  which  the  defendant  ou^t  noty 
in  law,  to  be  responsible. 

The  Presiding  Judge,  (ChevesJ  in  charging  the  Jury, 
told  them,  that  ^ferryman  was,  in  law,  considered  as  a 
common  carrier^  and  liable  for  all  contingencies^  except  by 
the  act  of  God,  or  the  enemies  of  the  state.  The  latter 
was  not  pretended  in  this  case.  He  therefore  said  he 
comidered  the  defendant  liable,  and  that  the  plaintifi*  was^ 
enuded  to  a  verdict. 

But  the  Jury  thought  otherwise,  and  found  a  verdict  for 
the  defendant.  The  present  was  therefore  a  motion  for  a 
new  trial : 

liit, — On  the  ground,  that  a  ferryman  was  liable,  as  a 
common  carrier,  at  all  events,  except  as  laid  down  by  th^ 
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J^ge;  and  moreover,  that  he  had  various  esKiaptions 
wbkh  other  common  carriers  had  not. 

2d.— That  he  contracts  with  all  the  world  to  convey  ia 
sa&ty  all  the  articles  committed  to  his  care* 

3d. — ^That  the  verdict  was  contraiy  to  law,  and  the 
charge  of  the  Judge ;  in  as  much,  as  &ere  was  none  of 
the  causes  of  exempti<m,  in  this  case,  which  wiU  excuse 
himi^  said  that  due  cave,  and  diligence  were  not  used. 

.    Sfr.  Justice  Batf  delivered  the  opinion  of  the  Court. 

The  two  first  gproimds  may  be  considered  together,  as 
tkey  are  very  nearly  allied  to  each  other.  And,  as  to 
diem,  I  am  clearly  of  opinion,  with  the  Presiding  Judge, 
who  tried  the  cause,  that  every  ferryman  should  be  con- 
aidered,  in  law,  as  a  common  carrier,  and  liable  at  all 
cnrents,  for  the  safe  carriage  of  goods  and  passengers; 
except  in  oases  occasioned  by  the  act  of  God  or  public 
enemies,  which  cannot  be  pretended  in  this  case. 

A  common  carrier  is  defined,  in  law,  to  be  one  who 
carries  goods  for  hire ;  and  he  is  made  liable  for  them  in 
consequence  of  this  hire  or  reward.  (Jones  on  Bailment 
16. J  But  a  ferryman  has  another  quality  attached  to  hiff 
churacter.  He  is  a  man  of  high  public  trust  and  confi- 
dence; and  the  lives  of  passengers,  as  well  as  goods,  are 
entrusted  to  his  good  conduct  and  management;  and 
therefore  he  is  at  all  times  to  be  ready  to  transport  both 
in  safety,  and  wi&  all  convenient  despatch,  across  dl 
water  courses  where  ferries  are  established  by  law.  He 
exereises  a  high  public  trust,  and  therefore  has  many 
immumties  attached  to  him.  He  is  exempted  from  mili- 
tia dutyy  even  in  time  of  war.  He  cannot  be  compelled  to 
serve  on  juries,  or  to  work  on  the  high  roads  in  the  coun- 
tiy.  These  exemptions,  in  addition  to  his  hire,  impose  a 
high  obligation  on  him,  at  all  times,  to  be  in  readiness  at 
the  call  of  travellers,  and  to  have  all  his  boats  and  hands 
in  good  and  proper  order,  for  the  conducting  of  goods 
and  passengers  across  the  river  or  water  course  over 
which  his  ferry  is  established. 
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From  the  foregoing  principles  then,  I  take  it  to  be  weU 
established^  by  law,  that  a  ferryman  is  liable  as  a  common 
carrier. 

Let  us  next  see  if  there  were  any  circumstances  in  this 
case  to  excuse  him  I 

It  is  said,  and  admitted,  that  the  wind  was  high  and 
the  current  rapid.  To  each  of  these  allegations,  in  justi- 
fication of  defendant,  an  easy  answer  is  to  be  given : 

First— If  the  general  bent  of  the  weather,  or  state  of  the 
atmosphere,  be  stormy,  or  tempestuous,  the  ferryman  is ' 
perfectly  excusable  for  not  venturing  over,  if  he  appre* 
hend  danger ;  and  has  a  right  to  postpone  any  attempt  to 
cross  till  the  storm  or  danger  be  over. 

Second — If  there  be  freshes  in  the  river,  which  render 
it  highly  dangerous  or  impracticable  for  him  to  cross,  he 
may  in  like  manner  refuse  to  go,  till  the  water  fall,  and 
danger  subside.  In  fact^  the  law  gives  hhn  the  right  of 
judging  when  Ht  is  safe  and  proper  for  him  to  cross^  or  not* 
And  if  he  will  venture  out,  at  an  improper  season,  he  is 
most  unquestionably  liable.  But  if  a  sudden  gust  oi 
wind,  or  storm,  arise,  and  an  injury  be  sustained,  stfter  he 
is  under  way,  then  it  is  clear,  the  law  will  not  charge  him  ; 
because  man  cannot  foresee  sudden  storms  and  tempests, 
and  guard  against  them.  But  if  he  venture  at  perilous 
times,  then  he  shall  become  chargeable. 

The  next  inquiry  is,  whether  due  diligence  was  used 
by  the  ferrymen,  after  they  had  got  into  the  river,  or  not  ? 
From  the  best  view  I  have  been  able  to  take  of  the  case, 
there  was  not ;  for  it  appears,  that  when  the  force  of  the 
current  came  against  the  boat,  instead  of  keeping  her 
head  to  the  current,  which  might  easily  have  been  done, 
the  helmsman,  or  the  man  who  steered  the  boat,  turned 
her  head  down :  And  although  the  patroon  of  the  boat 
chastised  him  for  his  inattention,  yet  the  whole  of  the 
hands  laid  down  their  oars  and  poles,  and  left  the  flat  or 
boat  at  the  mercy  of  the  current,  until  she  had  drifted 
down  the  river  near  a  mile,  where  the  horses  were  lost; 
It  appears  to  me,  therefore,  that  there  was  great  wao^. 
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of  diligence  on  the  part  of  the  boatmen,  on  this  occasion; 
and  that  it  was  principally  owing  to  that  circumstance^ 
that  the  accident  or  loss  of  the  horses  happened. 

Upon  the  whole  of  this  case,  therefore,  in  whatever 
point  of  view  it  can  be  considered,  I  am  clearly  of  opin- 
ion, that  the  verdict  of  the  Jury  was  wrong,  and  that  there 
should  be  a  new  trial. 

Justices  Cokock  and  Gantt  concurred. 

Mr.  Justice  Nott  dissented  as  follows : 

I  am  not  dissatisfied  with  the  event  of  the  motion  in 
this  case.  After  the  case  of  Rutherford  and  JiPGowcnj 
taken  in  connection  with  the  opinion  of  our  late  brother 
Chevesy  who,  it  appears,  concurred  in  opinion  with  those 
of  die  court  in  that  case,  who  looked  upon  a  ferryman 
as  a  common  carrier,  we  ought  perhaps  to  consider 
the  question  as  settled:  For  although  a  majority  of 
the  court  there  did  not  consider  a  fenyman  in  that  char- 
acter, yet  they  put  his  liability  on  a  ground  equally  imper-* 
ative.  And  if  he  must  be  liable,  at  all  events,  it  is  imma* 
terial  upon  what  principle  that  liability  is  fixed,  the  result 
is  the  same  to  him.  Nevertheless,  as  the  question  has  still 
been  considered  open  for  discussion,  I  will,  in  a  few  words 
give  the  reasons  on  which  I  have,  in  both  instances,  dif- 
fered in  opinion  from  some  of  my  brethren. 

The  general  rule  of  law,  with  regard  to  bailees,  is,  that 
they  are  not  liable  for  losses,  except  where  they  have  been 
guilty  of  some  neglect.  With  regard  to  common  carrierS| 
the  rule  is  diflferent.  They  are  held  liable,  at  all  events  ; 
except  for  losses  occasioned  by  the  act  of  God  or  a  public 
enemy.  No  force,  however  great,  no  accident,  however 
inevitable,  no  fraud,  however  beyond  their  control,  wilL 
excuse  them.  But  it  is  not  pretended,  that  this  is  a  rul« 
of  justice.  It  is  a  rigid,  inflexible,  rule  of  general  policy 
or  necessity,  founded  on  the  supposed  facility  with  which 
carriers  may  combine  with  robbers  or  other  dishonest 
persons  to  defraud  their  employers  who  have  not  the 
tuans  of  detecting  them,     (Jones  on  Bailment^  KH-."?^. 
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t  Z).  fef  JE.  2f.  Forward  vs.  PiUard.)  But  ihc  prkiei- 
pk  does  not  apply  to  ferrymen.  The  owner  of  the  pro* 
perty  is  usually  present,  which  precludes  all  dsmger  -cC 
fraud.  It  is  not  alone  from  any  assistance  which  it  is 
supposed  he  may  derive  from  the  owner's  presence,  or 
from  any  control  diat  the  owner  may  exercise  over  the 
property,  but  from  the  impossibility  of  his  depriving  hiRi 
of  it  by  any  fraudulent  means, -that  the  ferryman  is -exempt 
from  Uability.  The  reason  of  the  rule,  therefore,  ceasing 
to  exist,  the  rule  itself  ou^tnot  to  be  applied.  And  such 
have  been  the  decisions  of  our  courts  in  other  cases  of 
carriers.  Boats  injured  by  hidden  snags  in  our  rivers, 
lagainst  which  no  human  foresight  could  guard,  have  been 
made  an  exception.  The  nature  of  the  undertaking  of  a 
ferryman  should,  it  would  seem,  entitle  him  to  the  same 
exceptions  in  cases  obviously  beyond  his  control.  He  is 
obliged  to  transport  droves  of  horses,  cattle,  hogs,  &c. 
Shall  he  be  liaUe,  if  one  leaps  overboard  and  is  drowned, 
or  injures  another  by  kicking  or  otherwise  ?  I  can  see  no 
rule  of  justice  or  policy  that  requires  it.  Yet  Aat  will  be 
the  c<Hisequence  of  placing  him  upon  die  footing  of  a  com- 
mon carrier.  I  am  therefore  constrained  to  diiiieT  in 
opinion  from  a  majority  of  the  court,  on  that  point. 

I  think,  however,  there  was  pretty  strong  evidence  of 
neglect y  and  am  satisfied^  that  a  new  tried  should  be  gr anted y 
on  that  ground. 

Mr.  Justice  Johnson  concurred  with  Mr.  Justice  Nott. 

Dunlan^  for  the  motion.. 

Sayne,  Attomey-Generaly  contra. 

Ca^J^Vide  Butheifoid  vs.  M'Gowen,  1  NoU  &  M*Coid  17.       ^. 
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Mauy  Marshall  vs.  Charles  &  Thomas  Drayton^ 
and  others. 

A  penon  cannot  be  nude  »  pacty  to  %fmU  except  by  praceai*  or  .by  con- 
sent;  the  only  evidence  of  which  mu9t  appear  from  the  records.  And 
defendants'  names,  only  appearing  in  tlie  jud^ent,  is  not  sufficient 
evidence. 

Jl.  HIS  case  came  before  the  Circuit  Court,  on  a  rule  to 
show  caustiwhy  a  writ  of  ft.  Fa.  issued  in  this  case, 
should  not  be  set  aside,  as  to  the  defendants,  Charles  and 
Thomas  Drayton^  their  names  having,  as  was  alleged, 
been  illegally  inserted  therein. 

The  circumstances,  which  gave  rise  to  the  motion,  were 
these :  The  plaintiff  had  sued  out  a  writ  of  replevin  against 

Montague  Jackson  and  Levy^  the  other  defendants, 

and  thereupon  declared  against  all  of  the  present  defend- 
ants. To  this  declaration  the  defendants,  Jackson  and 
Levy^  avowed  for  rent  due  to  Charles  and  Thomas  Dray^ 
ton.  And,  in  the  plaintiff's  replication  to  this  avowry, 
they  were  also  named  as  defendants  ;  but  the  similiter  to 
the  replication,  which  concluded  to  the  county,  was  in  the 
names  of  Jackson  and  Levy  only ;  and  the  names  of  Charles 
and  Thomas  Drayton^  both  in  the  declaration  and  the 
replication,  were  interlined  ;  but  at  what  time,  or  by  what 
authority,  did  not  appear.  It  was  however  conceded,  on 
all  bands,  that  Charles  and  Thomas  Drayton  were  the 
persons  interested  to  defend  th,e  action,  and  that  no  impro- 
per motive  could  be  imputed  to  this  circumstance.— 
Another  singular  circumstance  was,  that,  on  the  first  trial 
of  the  cause,  in  the  Circuit  Court,  the  defendants  had  a 
verdict,  and  in  the  judgment,  entered  up  on  that  verdict, 
Charles  and  Thomas  Drayton  were  named  as  defendants. 
But  a  new  trial  was  granted,  and  on  the  second  trial,  the 
plaintiffs  had  a  verdict,  on  which  the  present  Fu  Fa.  was 
founded. 

The  Judge,  who  presided  in  the  court  below,  granted 
the  motion  to  set  aside  the  execution,  as  to  Charles  and 
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Thomas  Drayton ;  and  from  that  decision  an  appeal  was 
brought  up  to  this  court* 

.  Mr.  Justice  yokmon  delivered  the  opinion  of  the  CdurU 
,  No  person  can  be  made  a  defendant  in  a  cause,  except 
by  the  process  of  law  or  by  his  own  consent*  It  ia 
equally  true,  that  no  one  can  be  direcdy  affected  by  the  judg- 
ment  of  the  court,  except  those  who  are  parties*  In  this 
case,  it  does  not  appear,  nor  indeed  is  it  pretended,  that 
Charles  and  Tliomas  Drayton  were  made  parties  to  the 
action,  by  any  process  of  law ;. and  it  is  only  necessary  to 
examine,  whether  the  circumstances  furnish  legal  evidence 
of  their  assent  to  become  parties.  The  assent  of  a 
defendant  to  become  a  party  is  inferred  from  his  entering 
W  appearance  or  pleading  to  an  action,  although  the  pro* 
cess,  with  which  he  has  been  Served,  be  irregular,  and 
although,  indeed,  no  process  bc^  served  on  him.  But,  it  is 
apprehended,  that  there  is  no  case  in  which  it  will  be 
inferred  from  a  mere  verbal  assent,  even  if  such  assent 
were  fully  proved.  It  results,  therefore,  that  it  must  be 
by  matter  of  record. 

In  this  case,  the  names  of  Charles  and  Thomas  Drayton 
do  not  appear  on  the  record,  in  any  stage  of  the  proceed- 
ings, when  they  could  possibly  have  been  the  actors,  until 
the  entering  up  of  the  judgment.  On  the  first  verdict,  it 
is  true,  that  they  are  named  it)  the  declaration  and  the 
replication ;  but  these  are,  and  must  be  considered,  as  the 
acts  of  the  plaintiff.  But  in  the  avowry,  and  the  rejoin- 
der, (in  form  of  a  similiter^  the  only  stages  in  the  pro* 
ceeding^.  In  which  they  could  have  been  the  actors,  theijr 
xiames  do  not  appear.  There  is  then  no  other  matter  of 
record  from  .whence  their  assent  can  be  inferred,  but  th^ 
judgment  entered  up  in  their  names,  on  the  first  verdict. 
And  there  is  no  evidence,  that  this  was  done  by  their 
authority;  and  if  there  was,' it  was  irregular,  because  the 
verdict  on  which  it  was  founded,  was  only  between  the. 
parties  to  the  suit,  and  did  not  therefore  authorize  it. — 
But  ^suppose    the-  verdict   had.  been  benefiQial  .^o  .the 
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dfefendants,  (as  was  the  fact  in  this  case,  although  to  an 
xncoDsiderable  extent,  and  doubdess  irregularly  so)  could 
Charles  and  Thomas  Drayton  have  reaped  the  fruits  of  it? 
I'apprebend  not."  No  act  of  theirs  could  have  entided 
dicm  to  it ;  and  as  strangers  to  the  record,  the  law  gave 
them  no  right. 

Upon  the  whole,  tliis  case  presents  one  of*  those  tissues 
of  blunders,  from  beginning  to  end,  which  ought  always 
to  be  avoided  in  judicial  propeedings,  and  which,  to  the 
credit  of  the  profession,  in  this  state,  is  rarely  exhibited; 
Jx  is  said,  however,  that  great  injury  will  result  to  the 
plaintiff,  if  this  motion  be  refuseid.  But  if  the  other' 
defendants  are  able  to  pay  the  damages  recovered,  she 
bas  her  remedy  still  against  them,  on  the  judgment; 
and  if  they  are  not,  it  was  her  own  fault  not  to  have  pro*' 
eeeded  against  the  Draytons,  in  the  first  instapce,  if,  ip 
truth,  the  distress  was  made  by  their  authority. 

The  motion  must  be  dismissed.. 

Justices  Bay^  Nott^  and  Colcocij  concurred. 

y.  Bm  White^  for  the  motion. 
Grimkcj  contra.  ' 


The  State  vs.  Francis  Akone. 

It  is  too  late  in  the  Appeal  Court  to  object  to  the  commisttoA  of  t!^ 
Judge ;  it  ought  to  have  been  done  at  the  trial.— fa. J 

It  is  immaterial  whether  the  property  sold  by  a  slave,  contrary  to  the 
"  Act  of  1817,  to  prevent  illicit  trading  with  negro  slaves,  be  the  pro/ 
perty  of  the  slave,  of  his  master,  or  of  any  other  |ferson. 

The  owner  or  master,  sending  a  slave  with  goods,  on  purpose  to  entrap 
the  person  who  might  trade  for  them  with  tl^e  slave,  and  standing 
by,*  to  see  the  act  of  trading,  or  otherwise  to  detect  the  illegal  traffic^^ 
and  not  forbidding  or  sanctioning  the  transaction,  does  not  therebjr 
legalize  such  trading. — C^-J 

IfiVhere  defendant  had  been  in  the  habit  of  trading  with  slaves,  without 

*  a  pennir,  and  had  authorized  his  clerks  so  to  trade,  and  knevf  that  hi^ 

c«gro  fli^ye  (whom  hp  aho  kept  as  a  clerk  in  his  store)  had  traded  In 
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the  ssme  inannvr,  in  bis  aiiap,  to  which  he  made  bo  objeistiofi*  it  is 
sufficient  evidence  to  presume,  that  he  wss  so  authorized  by  bis 
master,  as  to  make  the  latter  hable  for  the  penalty. — CcJ 

A  RIED  before  Willism  Ellison,  Esq.  at  Coosawhatcbie^ 

sitting  for  Mr.  Justice  Grimke. 

This  was  aD  iifdictmeot  agattwt  the  defendant,  for  tra- 
ding with  a  slave,  without  a  ticket,  under  the  act  (3F 
December,  181T,  which  forbids  ail  trading  with  slaves 
without  permits  or  tickets. 

It  appeared,  tliat  die  defendant  was  absent  from  his 
^tore  at  the  time  that  the  fact  occurred;  and  that  his 
shive,  named  Polydore,  who  had  been  long  employed  in 
the  store,  had  received  corn  from  a  negro,  without  a  ticket, 
and  had  given  htm  some  articles,  out  of  the  store,  ia 
return*  The  witness,  who  proved  these  facts,  saw  what 
had  passed)  having  given  the  com  to  the  former  slave  and 
sent  him  to  the  store  for  the  purpose  of  detecting  defend- 
ant in  trading  illegally.  This  witness  was  the  overseer 
of  the  master  of  the  slave  that  carried  the  com ;  and  did 
not  interfere  or  forbid  the  trade*  Polydore  had  been  in 
the  habit  of  buying  and  selling  for  defendant,  for  a  con- 
siderable time  before ;  and  there  was  proof,  that  he  had 
before  traded  with  slaves  without  tickets.  It  also  appeared^ 
that  the  defendant  had,  several  different  times,  employed  a 
white  clerk.  Defendant  had  said  to  the  white  clerk,  that 
a  ticket  was  of  no  consequence  ;  hut  the  clerk  knew  noth* 
Jng  of  any  express  directions  to  Polydore,  upon  that  sub- 
ject. This  clerk  went  away  at  the  end  of  February,  and 
the  plan  to  entrap  Polydore  was  executed  in  March  of 
the  same  year. 

For  defendant,  it  was  contended,  that  the  evidence  was 
not  sufficient  to  warrant  the  Jury  in  finding  the  defendant 
guilty. 

But  the  Judge  charged,  that  there  was  sufficient  evi- 
dence to  justify  the  inference,  that  Anone  had  instructed 
Polydore  to  trade  with  negroes,  without  tickets. 

The  Jury  found  him  guilty. 
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A  new  trial  was  therefore  moved  for,  cm  die  pounds : 
That  the  verdict  was  contrary  to  law  and  evidence ;  is  as 
much  as  there  was  no  prpoE,  of  instructions  to  Polydore, 
to  deal  with  negroes,  without  tickets;  and  because 
a^prindpal  is  not  liable  criminally,  for  the  actft  of  bis 
agent.  * 

The  appellant  instructed  his  counsel  to  request  the 
attention  of  the  court  to  the  commission  of  the  gentleman 
who  presided  as  Judge ;  and  that  he  might  be  allowed 
the  benefit  of  this  exception  to  the  jorisdictton  of  the  court, 
although  the  same  was  not  taken  at  the  triaL 

There  was  another  groundsargucd  in  this  caae^  to  wit^ 
ihat,  in  as  much  as  the  com  was  delivered  to  the  alavct, 
c«>resslv  for  the  purpose  of  detecting  the  defendant  in 
trading  with  him,  the  com  became  the  property  of  the 
slave ;  and  the  ovf  rsetr  standing  by,  and  not  forbidding 
iXj  the  trading  was  sanctioned  by  him  and  becaine  kpti«^ 
mate^  _ 

Mr.  Justice  Rklxardaon  ddivered  the  opinion  of  the 
Court. 

It  is  a  plain  miscoostruction  of  the  act  of  1817^  aft 
well  as  of  the  acts  upon  the  same  subject  preceding  it^  tx$ 
suppose,  that,  to  trade  with  a  slave  for  his  own  pn^Fty 
is  not  within  the  penalty  of  those  acts*  The  evident 
object  of  it  is  to  prevent  any  trading  whatever  with  a 
slave.  For  this  purpose,  at  least,  a  slave  can  have  no 
property;  and  it  is  believed,  that  the  act  of  1817,  wiH 
enabrace  every  instance  of  selling  to,  buying  from^  or 
bartering  with  a  slave  having  no  license.  If  frivolous 
charges  should  be  made,  they  must  be  left  to  the  cautious 
discretion  of  the  prosecuting  officer^  the  good  sense  of  a 
Grand  Jury,  or  fiikally  to  the  Governor ;  neither  of  whora^ 
it  may  be  safely  concluded,  will  suffer  a  merely  malicious 
charge,  destitute  of  merit,  to  succeed.  But  the  act  in 
xtstelf,  from  its  full  expression,  the  necessity  arising  out  of 
our  local  situation  and  the  consequent,  obvious,  policy,  is 
compreliensive,  universal  and  stem. 
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As  to  the  other  view  which  may  be  taken  of  this  ground, 
Uiat  the  overseer  delivered  the  com  to  the  slave  and  stood 
by.  Dot  forbidding  the  trading ;  it  has  been  long  since 
decided,  that  the  employer's  delivery  of  any  article  to  a 
slave,  and  afterwards  standing  by  for  the  purpose  of 
detecting  an  offender,  who  may  trade  with  the  slave,  doe& 
not  legalize  the  trading.  On  the  contrary,  this  mean  of 
detecting  persons  who  notoriously  trade  with  slaves,  is 
becoming  common;  and  being  prudendy  practised,  ma7 
be  rendered  very  efficacious.  It  is  true,  that  where  the 
owner  or  employer  stands  by,  apparently  sanctioning  the 
transaction,  it  is  a  fair  infeaence,  that  the  trading  is  with 
him  and  not  with  the  slave;  as  frequently  happens  when  a 
carriage  stops  at  a  store,  and  a  servant  is  sent  in  for  some 
article.  But  when  the  owner  goes  in  order  to  detect,  and, 
for  that  purpose  merely,  eyes  the  traffic  carried  on,  giving 
to  the  offender  no  real  or  apparent  intimation  of  his  assent, 
it  has  been  often  decided,  that  the  inference  is  rebutted 
by  the  truth ;  and  the  policy  of  the  law  sanctions  a  prac- 
tice so  essential  to  the  exposure  of  skilful  traders. 

As  to  the  request  made^  that  the  court  would  look  into 
die  authority  of  Mr.  Ellison^  for  holding  the  court  under 
a  temporary  commission,  I  will  briefly  observe,  that,  no 
such  objection  having  been  made  at  the  trial,  there  is  noth- 
ing regularly  before  this  Appeal  Court,  upon  that  subject. 
Such  a  motion  therefore  comes  too  late,  as  was  also  deci^ 
ded  in  the  case  of    ■  Any  other  decision  might 

destroy  the  judgment,  and  other  proceedings  of  entire 
terms,  holden  under  such  commissions.  We  cannot  then 
strain  liberality  in  order  to  indulge  a  request  fraught  with 
so  much  eviL 

We  come  now  to  the  only  question  properly  arising  out 
of  the  facts  in  the  case,  to  wit :  Was  Polydore  instructed 
by  the  defendant  to  deal  with  slaves  without  permits  or 
tickets  ? 

This  was  matter  of  inference  from  the  evidence  given; 
and  involves  the  enquiry,  perhaps,  whether  the  Judge,  m 
l)LO  way,  Q^islead  the  Jury  upon  points  made  in  his  cbarffe. 
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The  law  sa  well  decided,  both  in  this  state  and  abroad, 
diat  a  master  is  not  liable  for  the  acts  of  his  servants, 
unless  done  by  his  authority;  and  that  the  ptincipal,  is 
not  liable  for  the  criminal  acts  of  his  mere  civil  agents, 
we  fully  recognize,  f  See  Middleton  vs.  Fowler^  1  Salk. 
282.  M'Manus  vs.  Cricket^  1  East  106.  ^  Roll.  Abr. 
5SS,J  These  positions  are  indeed  well  settled  ^in  3  Ba^^ 
345,  360,  Snee  vs.  Trice^  State  vs.  Dawson. J  But  in 
the  case  before  us,  the  sole,  enquiry  is,  was  Polydore 
instructed  I  The  Jury  have  affirmed  that  he  was  instructed 
to  do  the  criminal  act.  But  it  is  denied,  that  their  ver* 
diet  is  supported  by  the  evidence.  To  determine  the 
truth  we  must  turn  to  the  testimony  of  the  witnesses ; 
and  as  the  facts  of  the  case  are  new  (in  the  courts  I  mean) 
and  may  form  an  important  precedent,  dependent  alto- 
gether upon  testimony,  I  will  narrate  it  somewhat  more  at 
large  than  is  usual,  and  precisely  as  reported  to  this  cdurt.*^^ 

Thomas  Fulton^  after  proving  the  trading,  swore,  that 
Polydore  was  in  the  constant  Ao^ir  of  trading  with  negroes, 
without  tickets.  And  previous  to  this  transaction,  he 
cautioned  defendant  about  the  conduct  of  the  negro,  and 
advised  him  to  put  a  white  man  there.  When  defendant 
replied  his  lawyer  told  him  his  having  a  negro  there  would 
be  sufficient.  He  told  defendant,  that  Polydore  did  trade 
with  negroes,  without  tickets.  He  thought  it  was  after 
that  time,  that  defendant  put  a  white  man  there.  The 
witness  gave  the  com  to  the  negro  to  sell,  and  followed 
him,  and  saw  him  sell  the  com. 

P.  Hanson  was  clerk  for  Anone  in  1817,  and  while  he 
lived  there,  Polydore  assisted  him  j  and  when  he  was 
absent,  Polydore  had  the  principal  management.  While 
witness  was  sick,  Polydore  had  the  whole  management. 
Anone  directed  the  witness  to  buy  all  the  com  he  could, 
and  if  the  negroes  brought  10,000  bushels  to  buy  it.  The 
witness  remonstrated;  to  which  defendant  said  he  was 
ziotr  fit  to  do  business.  Polydore  was  there,  and  bought 
com  without  tickets.  The  witness  wrote  several  letters 
informing  defendant,  that  the  negroes  brought  so  much 
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ccMTB,  chat  they  must  have  stolefi  it.  Anone  came  and 
told  witness  to  buy  all  he  could  get,  and  made  no  mention 
cf  tickets.  He  could  not  pretend  to  say^  that  Anone  told 
Poiydere  to  buy  from  negroes  wichout  tickets. 

Samuel  Jones  lived  with  Anone,  as  clerk,  and  came 
away  the  last  of  February,  1818.  When  this  witness 
came  away,  he  heard  Anonc  tell  Polydore  to  take  care  of 
every  things  and  to  do  as  well  as  he  couldy  and  all  the 
money  he  got,  to  give  it  to  Mrs.  Quin.  Polydore  was  om 
much  a  clerk  ^as  witness  was^  acting  under  the  witness. 
Polydore  was  dealing  there  under  Anone^s  directions, 
imd  bought  of  negroes  without  tickets;  and  defend- 
Hat  told  witness  to  buy  of  negroes^  and  that  it  made  no 
Afference  aiout  a  ticket.  He  never  heard  htm  give  any 
directions  to  Polydore  about  a  ticket.  Defendant  gave 
directions  to  this  witness,  and  he  gave  directions  to  P<dy« 
dore. 

The  Presiding  Judge,  charged  the  Jury,  that  if  they 
beUevedthe  witnesses,  the  defendant's  directions  to  Jones 
showed  the  princiide  upon  v/hich  the  defendant  carried  on 
trade  at  his  store ;  and  would  be  sufficient  to  raise  a  pre- 
sumption that  Polydore  acted  under  defendant's  orders  of 
jmrchasiiig  from,  negroes,  without  tickets;  and  if  such 
should  be  their  view  of  the  case,  from  his  testimony,  in 
connection  with  the  evidence  of  die  other  witnesses,  they 
were  bound  to  convict  the  defendant.  He  added  that  it 
would  be 'difficult  to  produce  positive  proof  of  guilt  under 
this  law,  when  the  agent  of  dishonesty  was  a  negro,  who  t 
could  not  be  examined. 

I  conceive  that  this  charge  fairly  left  the  inference  to 
the  proper  tribun^,  the  Jury ;  and  the  observation  sub- 
joined, was  in  the  true  spirit  and  policy  of  the  act*  In  my 
judgment,  the  moment  it  was  established  that  defendant 
carried  on  a  systematic  trading  with  negro  slaves,  rational 
suspicion  must  arise  ;  but  add  to  this,  that  he  instructed 
his  clerks  to  deal  to  any  amount  with  slaves,  and  these 
instructions    given  after   the    honest   remonstrance    of 
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Mr.  Hanson,  (in  the  face  of  too  ot  his  suggestions,  that  tlic 
Corn,  from  the  large  quantitied,  must  be  stolen,)  and  sus- 
picion becomes  opinion.  But  does  this  testimony  stop 
here?  No,  Polydorc  acting  as  his  clerk  was  constantly, 
says  Fulton,  in  the  habit  of  trading  with  negroes  without 
tickets.  He  informed  defendant  of  Polydore's  conduct^ 
and  cautioned  him  upon  it.  Yet  the  trade  was  still  car- 
ried  on ;  and  (from  the  testimony)  to  an  extent  and  with 
a  continued  disregard  for  friendly  caution,  faithful  re- 
monstrance and  the  laws  of  the  country,  as  though  be 
really  apprehended. that  impunity  was  in  proportion  to  th^ 
severity  of  legislative  enactments,  and  that  the  sword 
placed  over  the  head  of  offenders  against  these  laws  had 
so  long  mouldered  in  inactivity,  as  to  have  changed  its 
temper  and  lost  its  edge. 

To  conclude,  I  believe  I  do  no  more  than  express  the 
concurring  opinion  of  the  Court,  in  saying  that  the  same 
force  of  direct  and  circumstantial  evidence  would  warrant 
the  conviction  of  a  master,  charged  with  assassination^ 
through  the  agency  of  his  slave.  Even  in  such  a  case,  to 
require  direct  proof  of  specific  authority  to  the  slave,  would 
go  well  nigh,  to  legalize  that  worst  of  crimes.  For  in 
slave  countries,  whenever  the  crime  of  assassination  pre- 
vails, it  will  be  practised  through  the  means  of  slaves,  as 
is  well  attested  by  historical  instances.  If,  then,  to  prove 
this  high  crime,  so  perpetrated,  we  can  only  look  for  cir- 
cumstantial proof  and  implied  instructions,  well  might  Mtv 
£llis(m  observe,  that  whenever  the  agent  of  dishonesty  is  « 
slave,  we  must  not  look  for  positive  proof  of  instructions, 
^o,  whenever  a  master  makes  his  slave  the  minister  of 
his  crime,  we  can  look  for  testimony  only  from  his  charac- 
ter and  conduct,  the  object  in  view,  the  time,  the  place  and 
attending  circumstances.  These  sometimes  forge  the 
links  and  clasps  of  truth ;  develope,  as  in  the  very  case 
before  us,  a  vicious  course,  "  unwhipt  of  justice,"  strike 
the  offender  through  his  covert  conduct,  and  lay  bare  his 
hardVhood  to  the  bone. 

5 
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The  motion  for  a  new  trial,  is  unanimotisly  dismissedr 
Jostices  Cokocky  Nott^  Johnson^  Gantt  and  Bay  con- 
curred. 

Grimke^  for  the  motion. 

Pettigrii^  Solicitor^  contra. 

faJ^Vide  Wood's  Civil  Law,  334. 

(^6.  J— The  State  i>a,  Stbovp* 

THE  defendant  had  been  convicted  of  trading  with  *  negro  under 
the- Act  of  Assembly,  1796.  ^2  Brev,  248-9.J  His  counsel  now  moved 
ft>r  a  new  >t rift],  on  the  ground,  that  the  negro  had  been  sent  by  lu» 
niaster  to  trade  with  him ;  it  was  therefore  with  the  owner's  consent, 
^nd  not  against  the  act,  &c. 

Sed  Per  Cur.  the  defendant  did  not  know,  that  the  owner  had  sent 
bim,  and  th^  act  makes  it  an  offence  to  trade  with  a  negro  without  a 
note  or  ticket  in  tn^ng. 

Motion  discharged.    M.  S.  S.  Mr.  Justice  J^oU^  Columbia.  Nov.  1805. 

CcJ — The  State  vt.  BoBflVAV. 

In  this  eate,  it  vfas  determined,  that,  on  an  indictment  for  retailing'  epiritU' 
OU9  Ugiiors,  vdthout  a  license^  it  must  be  proved,  that  the  defendant  sold 
the  Hguor  in  person,  or  auihorixed  the  sale  ofit» 

Query  9  Is  a  tingle  act  of  vending  si{ficie7U  proof  ofretaiUng  opiritumta 
liquors,  vithout  a  license  ? 

THIS  was  an  indictment^  tried  at  the  City  Court  of  Charleston,  May 
Term,  1819. 

In  tliis  case  there  was  an  indictment  against  the  defendant  for  retail- 
ing spirituous  liquor,  without  a  license,  contrary  to  the  Act  of  Assem- 
bly. On  the  part  of  the  State,  it  was  proved,  that  the  witness  pur- 
chased a  gill  of  gin  for  a  negro,  of  a  person,  who  appeared  as  clerk,  in 
a  tthop^  over  tlie  door  of  which,  there  was  not  a  agn,  with  the  defend- 
ant's name  on  it.  The  witness 'also  proved,  that  no  other  person  was 
present,  besides  himself,  the  clerk  and  the  negro ;  and  also,  that  the 
shop  was  a  store  for  the  sale  of  fish,  beef  and  other  articles^  besides 
iiquon.    Here  the  evidence,  on  the  part  of  the  state,  closed. 

On  the  part  of  the  defendant,  it  was  proved  by  a  pby^cian,  that  the 
defendant  was  sick  in  February,  at  the.  time  the  liquor  was  bought ; 
confined  to  his  bed,  and  incapable  of  attending  to  his  shop.  In  his 
defence,  the  defendant  contended,  that  he  could  not  be  convicted, 
because,  by  the  indictment,  he  was  charged  with  a  crime ;  and  that  it 
ought  to  be  proved,  that  he,  in  person,  sold  the  liquor  or  authorized 
the  sale;  whereas  it  was  proved^  that  the  liqu<^r  was  9old  by  anoth^ 
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petaon,  and  in  his  absence,  and  when  he  was  incapable  of  attending  to 
bnaiDesB.  He  also  contended,  that  he  could  not  be  convicted,  because 
the  indictment  charged,  that  he  had  not  a  license,  and  no  proof  was 
offered  on  the  part  of  the  State,  to  show  that  he  had  not  a  license. 

The  Juiy  found  a  verdict  of  guilty. 

From  this  decision,  the  defendant  appealed,  and  moved  for  a  new  trial^ 
on  the  gptMinds : 

1st. — ^That  it  ought  to  have  been  proved,  that  the  defendant  sold  the 
fiquor  in  person  or  authorized  the  sale  of  it.  _      ,  '^ 

3d. — ^That  it  ought  to  have  been  proved,  that  the  defendant  had  not 
a  license  to  retail  liquor. 

*  Hr.  Justice  Richardton  delivered  the  opinion  of  the  Court. 
'  That  the  principal  is  not  liable  criminally,  for  the  acts  of  his  agent,  it 
a  well  settled  rule  of  law.  In  Fvwler  vs.  WUUanu^  fSaUo  282,J  this 
position  is  laid  down,  *<  That  no  master  is  chargeable  with  the  acts  of. 
his  servants,  but  when  he  acts  in  the  execution  of  the  authority  given 
biim"  In  the  well  considered  case  of  ^ana*  vs.  Cricket^  fl  Etui  106, J 
in  wl^ich  the  former  cases  were  ably  reviewed,  the  court  came  to  this 
conclusion,  that  a  master  is  not  liable  for  the  wilful  acts  of  his  servant, 
done  without  his  assent.  In  tire  cases  of  Snee  vs.  Ttiee^  and  of  the 
5iai€  vs.  Dawson,  f2  Bay,  245  and  360,  J  this  rule  is  fully  recogni2ed  in 
Carolina.  Any  other  rule  would  make  a  servant  the  dispenser  of  the 
iame  and  fortune  of  his  master.  And  however  demoralizing  may  be 
tlie  tendency  of  the  practice  of  habitual  retailing,  especially  where 
there  are  slaves,  yet  all  offendei?  have  equally  a  claim  and  right  to  the 
iulcs  ctf  criottnal  law.  All  are  presumed  innocent  till  guilt  appeart 
from  testimony  expounded  through  those  rules.  Unless  guilt  be  dis- 
cemable  through  their  medium,  acquittal  follows  as  a  claim  of  right, 
not  of  grace. 

But  it  must  not  be  understood,  that  the  rule  laid  down  as  primarily 
governing  the  decision  in  this  case,  requires  positive  proof.  It  is  con- 
^dered,  that  circumstantial  evidence,  for  instance,  the  character,  or 
system  of  doing  business,  or  even  the  business  generally  done  in  thc^ 
store,  former  practices  or  directions  to  other  agents  employed,  these 
and  the  like,  would  be  received,  from  which,  to  infer,  that  the  mastev- 
directed  or  assented  to  the  criminal  act.  Of  this,  w^  |iave  given  an> 
example  this  Term,  in  the  case  of  the  State  vs.  Antme»  But  the  case 
before  us  presents  simply  a  criminal  act  done  by  the  clerk  of  the 
defendant  in  his  store,  during  his  absence,  and  when  too,  bie  was  sickr. 
The  connection  between  these  two  in  buaness  does  not  imply  a  con- 
cert in  crimes.  The  contract  between  principal  and  agent  is  under- 
stood to  be  for  legitimate,  not  criminal  objects.  If  one  step  aside 
from  the  straight  path  of  their  legitimate  course,  does  it  follow,  that 
the  other  also  has  gone  astray ;  and  tliat  both  must  be  punished  ?  This- 
W4>u1d  be  to  presume  guilt,  instead  of  innocence.  At  the  same  time,  it 
.b  evident,  that  frherevsr  the  crimin»ract  sprang  ojit  of  the  manner  of 
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doinif  bunnesat  ts  in  the  present  instance,  selling  b^Teteil  and  fm  tke 
SKpparent  advantag^e  of  the  principal :  when  the  business  was  selling 
^neral)^  for  Mm,  the  impression,  that  he  authorized  the  act,  becomes 
strong.  Still  it  n  but  suspicion ;  and  bare  suspicion,  boweyer  stroQ^ 
its  capacity,  for  directing,  explaining,  and  enibrcing,  evidence,  posttivo 
or  circumstantial,  yet  it  cannot,  of  itself,  counterpoise  the  great  principle^ 
that  presumes  innocence.  Still  less  can  bare  suspicion  break  the  chaiii 
of  well  connected  decisions  which  establish,  that  the  principal  is  not 
necessarily  answerable  for  the  cringes  of  his  agent. 

Wherever  suspicion  arises  against  one  person,  merely  from  his  gene*- 
nd  association  with  another  who  has  offended,  suspicion  is  rendered 
harmless  by  the  fundamental  rule  I  have  noticed.  Such  suspicion  has 
no  more  than  a  capacity  for  receiving  and  pointing  the  testimony.  But 
without  testimony,  suspicion,  however  active  and.  qiiicksighted,  is 
without  its  essential  weapon,  and  the  object  of  suspicion  stands  aloof 
horn  reach. 

Unless  there  be  this  distinction  between  general  suspicion  derived 
(ram  an  association  innocent  in  itself,  and  the  conclusions  which  such 
an  association  assists  us  in  drawing  from  actual  evidence,  what  husband 
can  be  safe  from  the  crimes  of  his  wife  ?  What  parent  against  those  of 
his  child,  or  msisler  free  from  the  wilfulness  of  his  servant  ?  The  natural 
and  civil  relations  between  these  parties  may  beget  suspicion  against 
the  principal  whenever  a  crime  is  committed  by  the  inierior.  Yet 
neither  the  act  nor  the  association,  unconnected  with  other  facts^  is  the 
aoiallest  proof  against  the  former.  If  the  suspicion  arising  from  the 
mere  relation  of  the  parties,  could  make  the  act  of  one  proof  of  the 
others  guilt,  these  necessary  connections  in  civil  society  must  loose 
their  ends  and  character  ;  and  the  rule  that  one  is  not  liable  for  the 
exclusive  g^ilt  of  the  other,  would  have  no  meaning.  No,  this  plain 
principle  is  intelligible  in  all  these  relations,  and  guards  the  innocent 
from  the  influence  of  mere  suspicion,  arising  from  the  others  conduct. 
A  man^s  seeing  a  woman  commit  a  crime,  cannot  implicate  him ;  but  if 
tie  is  her  husband,  the  marital  authority  may  explain  that  fact,  and 
make  his  presence  evidence  of  participation  in  her  guilt.  In  the  like 
manner,a  man*s  standing  by  when  a  lad  retails  spirituous  liquors,  is  not 
proof  of  a  man*s  guilt ;  but  if  he  is  the  lad's  master,  his  presence  may  be 
inadeproof  of  his  assent  to  the  crime.  Thus,  then,  the  private  eco- 
nomical relation  of  husband  and  wife,  master  and  servant,  &c.  cannot, 
of  aself  be  the  least  proof  agaii>st  the  party  absent,  but  may  well  be  the 
mean  of  expounding  his  own  conduct,  rendering  it  intelligible  and  con- 
necting him  thereby  with  the  act  of  the  party  present.  But  first,  his 
conduct  must  be  proven,  or  no  conclusion  against  him  can  follow.  If 
the  husband  or  master,  if  the  papent  or  principal  invite  •r  countenance 
the  act,  in  any  way,  his  own  conduct  is  a  direct  fact ;  and  when  con- 
nected with  his  uuthnrity,  which  is  an  explanatory  circumstance,  may 
add  to  suspicion  the  proof  necessary  to  conviction.    But  without  some 
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net,  votd  or  gesture  of  the  pricipal,  wlut  istherr,  but  s  geneisl  TiT>de« 
ftoeci  ioiperfeci  notion  of  gtiilt,  springitig^  from  no  9oure«  but  niiibtt  of 
anociuting' the  principal  with  the  acu  of  the  agent,  or  the  vague  mr- 
inise  that  the  inferior  would  not  have  thus  acted  without  the  coiuitc- 
aaaceof  his  superior;  or  at  most,  that  vheo,  for  the  nutstier's  sppsfcntL 
interest,  it  is  presumed  from  our  general  experience,  that  he  assented. 
But  is  such  reasoning  c<tticlosive ;  and  is  it  derived  fl*oni  any  prooiV  Or 
is  it  not  more  Kke  that  of  the  mistreM  ibr  punishing  her  slave  **a{cv<,h, 
sicjubeo,^^  This  may  serve  for  punishing  a  slate,  but  never  for  coo^ 
Acting  a  freeman  of  a  crime.  No,  we  cannot  be  mistaken  in  such  lead- 
ing principles  of  law  ;  the  difficulty  is  in  the  application,  and  it  is  a 
great  dtfificulty.  The  mles  of  Criminal  I^w  are  distinct ;  always  equaT 
and  comprehensive.  They  command  obedience.  Unless  we  discover 
guih,  through  their  medinm,  we  can  see  no  guilt  punishable  hers. 
Unless,  indeed,  all  evidence  be  strictly  controled  by  them,  we  are  left  at 
a  too  variable  discretion  :  Left  to  form  rules  upon  the  emergency  of  the 
day  and  fitting  to  them  the  crimes  of  yesterday.  We  should  then 
pumsh  past  crimes  by  laws  which .  should  restrain  them  only  in  futiu^ ; 
and  the  too  partial  feeling^  of  the  particular  occasion  would  beoone 
the  narrow  tyrant  of  the  moment. 

For  my  own  part,  I  deem  the  case  before  us  settled  by  the  adjudica« 
tions  noticed.  But  as  there  is  adiiference  of  opinion,  I  have  endear-' 
oured  to  place  it  upon  allowed  principles  also. 

Some  of  my  brethren  question  much  whether  a  tingle  act  cfvauSng 
•W9uld  be  tufficient  proof  of  retaiUng  illegally.  But  my  aim  has  been  to 
show  the  total  absence  of  all  proof  indispensable  to  support  a  verdict 
against  a  principal  charged  with  the  act  of  his  agent ;  and  to  let  the 
case  turn  upon  principle  rather  than  upon  the  insufficiency  of  proof. 
My  position  being,  that  there  was  no  proof  from  the  want  of  some  act 
of  the  defendant  personally,  in  order  to  connect  him  vitfa  the  efimhial 
conduct  of  his  clerk. 

The  other  question  made  in  the  case  is  unnecesssTy  to  the  decision  ; 
and  some  of  us  apprehending  that  it  was  fonnerly  decided  at  Columbia 
in  1^  case  not  yet  published,  I  forbear  to  touch  it.  But  upon  the  for- 
mer ground,  the  motion  for  a  new  trial  is  gpranted« 

Mr.  Justice  JohTisan  concurred. 

Mr.  Justice  A^otl  concurred  in  this  opinion,  but  not  in  aO  the  i 
therein  mentione4« 

Mr.  Justice  Colcock,  was  absent  when  this  case  was  toed. 

Justices  Gantt  and  Bay  dissented. 


GadtdtTh  for  the  motion. 
JE^yne,  Attorney-GenenU,  contra. 


B. 
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William  Hasell  Gibbs,  Master  in  Equity,  vs,  George 
Chisolm. 

4  bond  with  a  condition,  **  that  die  lawful  interest  on  the  whole  princz- 
pal  aum,  shall  be  paid  annually,  together  with  one  third  part  ot  the 
said  principal  sum,  at  the  end  of  each  year,  until  the  whole  be  paid 
oflT,**  is  not  usurious.  And  the  obligee  is  entitled  to  interest  on  the 
aggregate  amount  of  principal  and  interest  of  each  insUbnent,  as  it 

.  becomes  due. 


M.  HIS  was  a  rule  on  the  Sheriff  of  Charleston  district, 
to  show  cause,  why  he  had  not  levied  money  and  paid  it 
into  court,  conformably  to  the  exigency  of  the  execution 
issued  in  this  case* 

This  was  understood  to  have  been  an  amicable  mode 
of  obtaining  a  decision,  upon  a  point  of  law,  relative  to 
the  payment  of  interest  money,  agreeably  to  the  contract 
of  the  parties ;  and  it  was  brought  up  before  this  court  by 
way  of  an  appeal  from  the  decision  of  Mr.  Justice  John* 
son^  in  the  Circuit  Court. 

The  facts  of  the  case,  as  stated  in  the  brief,  appeared 
to  be  the  following,  to  wit :  That  the  master  in  equity 
had  sold  an  estate  to  Mr.  Chisoim^  for  the  sum  of 
24,750  dollars,  on  condition,  that  the  Icnvjiil  interest^  on 
the  whole  principal  sum^  should  be  paid  annually^  together 
with  one  third  part  of  the  said  principal  sum^  at  the  end  of 
each  year,  until  the  whole  was  paid  off.  That  in  pursu-^ 
ance  of  these  terms  of  the  sale,  the  defendant.  Mi;,  Chis^ 
olm,  gave  his  bond,  conditioned  for  the  payment  of  the 
said  principal  sum,  (g  24,750)4/2  three  equal  annual  instat- 
ments^  viz.  one  third  of  the  principal,  on  or  before  1st 
November^  1812 ;  another  third,  on  or  before  1st  Novem- 
ber, 1813/  and  the  remaining  third  part,  on  or  before  1st 
November,  1814/  with  interest,  on  the  whole  principal 
sum,  to  be  paid  annually  at  the  end  of  each  year  :  That 
th^e  payments  were  not  regularly  made,  agreeably  to  the 
terms  of  the  condition  of  the  bond ;  whereupon  the  bond  - 
was  put  in  suit,  and  judgment  obtained  for  the  penalty,' 
on  the  12th  February,  )816«    After  which,  an  executioQ 
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was  issued,  to  the  sheriff  of  Charleston  district,  and  the 
Amount  of  the  condition,  with  simple  interest  thereon,  was 
collected  by  the  sheriff,  without  adding'  or  receiving  legal 
interest^  on  that  part  of  the  interest  which  became  due  and 
payable^  at  the  end  of  each  year  sttccessively^which^  it  was 
contended^  by  the  plaintiff',  formed  a  new  and  distinct  debt^ 
at  the  end  of  each  year  it  became  due. 

The  Presiding  Judge,  however,  overruled  the  plaintiff's 
claim,  and  decided,  that  the  payment  of  the  principal 
sum  mentioned  in  the  condition,  and  the  common  interest 
thereon,  (without  any  regard  to  the  annual  reservation 
of  interest)  on  the  whole  of  the  principal  due,  as  the  instal-'' 
ments  became  payable,  and  that  the  rule  upon  the  sheriff^ 
which  was  issued,  was  prematurely  discharged  before  the 
whole  of  the  interest  due  was  satisfied. 

H.  A*  DeSaussure^  in  support  of  the  plaintiff's  motion, 
contended,  that  the  defendant  was  boiind  by  his  contract, 
and  that  there  was  no  principle  of  law  against  it :  That 
the  contract  was  not  usurious ;  nor  could  it  be  considered 
as  compound  interest,  in  any  wise  contravening  the  law 
against  usury.  He  argued,  that  the  interest  of  the  whole, 
formed  a  new,  distinct,  and  substantive,  debt,  at  the  end- 
of  each  year,  as  the  different  instalments  became  payable, 
by  the  terms  of  the  original  contract ;  and,  for  this  pur- 
pose, he  relied  upon  the  following  authorities,  as  in  point, 
Le  Grange  vs.  Hamilton^  (^  Term  Rep.  613,J  where  it 
was  held,  that  an  indorsement  on  a  bond,  that  interest  on 
the  principal  (if  not  paid)  should  be  added  to  the  principal, 
and  the  whole  to  bear  interest  at  5  per  cent*  was  not 
deemed  usurious.  He  next  quoted  Ord  on  Usury ^  36, 
where  on  an  action  of  debt  on  a  judgment,  it  is  laid  down, 
that  interest  is  allowable  on  the  aggregate  sum  of  debt, 
interest,  and  costs,  due  to  the  time  of  payment:  Also, 
Greenleafvs.  Kellogg^  (2  Mass.  Rep.  568, J  where  a  note 
was  given,  payable  in  eight  years,  with  interest,  payable 
annually,  it  was  held,  that  an  action  would  lie  for  the 
interest,  before  the.  principal  became  due,  at  the  expiration 
of  .es^b  year. 


.40  Charleston,  1819, 

Mr.  Prioleau^  against  the  motion,  urged,  that  the  deci- 
sion, on  this  occasion,  was  a  just  one,  and  ought  to  be 
supported  by  the  Court  of  Appeals  ;  as  it  went  to  guard 
against  usury  and  compound  interest*  He  admitted,  that 
it  might  be  the  law  in  Massachusetts^  but  it  was  not  law 
in  this  state.  He  rdi'-d  on  Ossulton  vs.  Tarmouthy  ft 
Saik,  449,^  where  it  is  said,  an  agreement  to  make  inte- 
rest principal  is  void  ;  alihouvrh,  f(  the  money  be  paid,  it 
may  be  tamed  into  principal,  Liktxyise  on  1  Bhmey*^ 
Rep*  165,  (Sparke  vs.  Garngues^)  where  it  was  detef- 
mi«'ed,  that  interest  was  nut  ailowed  on  a  bond  to  make 
prmcipal  and  interest  carry  ini/rest :  Also,  (Connecticut 
vs.  Jackson^)  1  JchnSGri's  Chan.  Ca.  14,  where  the  same 
dDCtrine  is  laid  down* 

These  were  the  principal  grounds,  and  authoritieii 
quoted  and  relied  on  by  the  counsel  on  both  sides  of  this 
question. 

Mr.  Justice  Bay  delivered  his  opinion  as  follows: 
I  have  endeavoured  to  give  the  authorities  and  groundit 
in  this  case  the  best  consideration  my  time  would  aHow 
me,  on  the  present  occasion  ;  and  from  the  best  view  I 
have  been  able  to  take  of  the  case,  I  am  clearly  of  opiniod, 
that  there  was  nothing'  illegal  in  this  contract,  originally  ,- 
and  if  not  illegal  in  its  origin,  then  I  think  it  is  binding  on 
the  parties. 

Every  man  is  free  to  contract,  or  let  it  alone  ;  but  if  h* 
thinks  proper  to  enter  into  one,  then  the  teritis  and  con^ 
ditionsof  it  (unless  immoral  or  illegal)  become  a  law  t6 
him,  and  forms,  what  civilians  call,  the  Law  of  the  Con* 
tract.  On  the  present  occasion,  Mr.  Chisolm  had  an  un- 
doubted right  to  enter  into  any  contract  he  thought  proper, 
with  the  Master  in  Equity,  for  the  purchase  of  the  estate 
in  question ;  and,  on  the  other  hand,  the  Master  in  Eqtiity 
had  an  equal  right  to  prescribe  such  terms  and  conditions 
as  he  thought  proper,  for  the  payment  of  the  consideration 
money }  therefore,  the  parties  stood  m  the  most  perfect 
reciprocity  towards  each  other. 
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'  The  next  inquiry,  then,  is,  whether  there  is  any  thing 
illegal  or  immoral  in  the  terms  agreed  upon  by  the 
parties  i 

The  latter  is  not  even  insinuated,  and  as  to  the  former, 
there  was  certainly  no  existing  law  against  it*  The  law, 
to  be  sure,  says,  that  if  more  than  seven  per  cent,  interest 
k  reserved,  for  the  use  of  money,  it  is  usurious,  and  every 

.  such  contract  shall  be  void;  But  the  law  no  where  says, 
that  a  man  may  not  make  the  legal  interest  payable  in  such 
manner  and  at  such  times  as  he  may  think  fit  and  reasona- 
ble. This  may  be  often  necessary  and  proper  for  the  sup- 
port of  families,  and  the  convenience  of  women  and  chil- 
dren, where  the  principal  sum  is  Hot  immediately  wanted* 
And  is  it  for  this  Court  to  set  bounds  and  limits,  or  to  fix 
other  terms  and  conditions,  to  contracts  than  those  agreed 
upon  by  the  parties  themselves  ?  It  would  be  a  most  dan- 
gerous assumption  of  power,  if  they  did,  utterly  unknown 
to  the  laws  of  the  country. 

Let  us  examine  a  litde  further  and  see  what  the  nature 
of  the  contract,  under  consideration,  was. 

It  was  to  pay  the  principal  sinn,  mentioned  in  the  con- 

..  dition  of  this  bond,  in  three  years,  by  three  equal,  annual 
instalments.  There  was  surely  nothing  iUegal  in  that 
part  of  the  agreement.  Next,  an  agreement  to  pay  the 
whole  of  the  interest,  due  on  the  principal  sum,  at  the  end 
of  each  year,  as  the  instalments  came  round,  and  became 
payable.  What  interest  ?  Not  usurious  interest,  but  the 
legal  interest  of  the  country.  Can  any  man  pretend  to 
say  that  it  was  usurious  to  receive  the  legal  interest  at  the 
rate  of  seven  per  cent,  on  the  whole  of  the  principal  sum  at 
the  end  of  the  year,  when  the  first  instalment  became  due  ^ 
No  one  will  be  hardy  enough  to  assert  that  it  was,  even  if 
the  contract  had  been  silent  on  the  subject.  But  there  was 
an  ciqpress  agreement  that  the  interest  should  be  paid  at 
the  end  of  every  year.  It  is  evident,  then,  that  the  whole  of 
the  interest  became  due,  at  the  end  of  each  year,  and 
raised,  in  law,  an  undertaking  to  pay  the  amount,  as  sub- 
stantially, a-,  if  hehnd  given  a  note  or  a  bond^  for  a  spe- 
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cific  sum  equal  to  the  interest.  And  I  think  I  am  fuUy 
confirmed  and  warranted  in  this  opinion,  by  the  case  from 
2  Massachusetts  Rep.  568,  quoted  by  plaintiiF^s  counsel, 
in  the  argument,  where  a  note  was  given  payable  in  eight 
years,  with  interest  annually ;  in  which  it  was  held,  that 
an  action  lay  for  the  interest  before  the  principal  became 
due,  at  the  expiration  of  each  year.  Now,  I  confess,  I 
cannot  see  the  difference  between  the  Massachusetts  case 
and  the  one  under  consideration,  unless  it  be,  that  the  one 
was  upon  a  simple  note  of  hand,  and  required  an  action  to 
recover  the  interest,  whereas,  in  this  case,  the  whole  was 
covered  by  the  penalty  of  the  bond,  and  the  execution 
warranted  the  levy  of  the  interest  by  the  sheriff,  without 
further  suit.  * 

The  case  quoted  from  Judge  Taylor^s  Reports^  231^ 
{Kennon  vs.  Dickens^)  is  equally  as  strong  as  the  Mas- 
sachusetts case.  That,  like  the  present,  was  a  contract  for 
the  purchase  of  land,  at,  and  for,  the  price  of  1000/.  Vir- 
ginia currency^  on  a  credit  of  fifteen  yeai*s,  for  the  princi- 
pal  sum  ;  but  the  interest  was  to  be  paid  annually,  at  the 
rateofsix/y^rc^n/.  per  annum,  for  which  the  defendant 
gave  )iis  bond,  with  security,  in  2CXX)/.  In  that  case  it  was 
decided  by  the  Court,  that  there  could  be  no  doubt,  butf 
that  the  instalments  bore  interest  from  the  times  they  re- 
spectively became  due ;  for,  being  principal  debts,  and 
secured  by  specialty,  such  a  consequence  fojlows  of  course, 
upon  the  failure  of  the  payment  of  interest  according  to 
the  agreement  of  the  parties.  The  Court  then  goes  on 
and  says,  that^  as  a  general  rule,  interest  upon  interest  is 
not  allowable.  But  when  the  sum  is  ascertained,  and  the 
annual  interest:  on  it,  forms  a  part  of  the  contract,  and 
when  it  is  so  specific,  that  an  action  of  debt  may  be  main- 
tained upon  it,  then  it  ought  in  justice  to  be  allowed,  to 
supply  the  place  of  prompt  payment,  and  indemnity  to 
the  creditor  for  his  forbearance. 

It  would  seem  that  the  foregoing  authorities,  and  the 
reason  and  justice  of  the  thing  itself,  would  not  require 
any  further  illustration  of  the  principle  contended  for  by 
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the  plaintiiF.  But  as  there  is  some  diversity  of  opinion, 
on  the  subject,  entertained  by  the  bench,  I  have  to  observe, 
that  in  my  opinion  the  English  authorities,  confirm  the 
above  legal  principles  of  our  sister  states,  as  well  as  the 
decisions  in  our  own  state. 

In  the  case  quoted  from  Ord  on  Usury ^  36,  it  is  laid 
down,  as  decided  law,  that  where  a  judgment  is  obtained, 
on  a  debt  due  by  record,  interest  is  allowable  on.  the 
original  debt,  interest  and  costs.  In  this  case,  it  is  evi- 
dent, interest  is  allowable  on  interest,  where  such  interest 
has  become  due,  and  has  been  fixed  and  ascertained.  For 
which  I  add,  that  in  1  Black.  Rep.  26r,  it  is  also  laid 
down  as  a  rule,  that  judgments  at  law  bear  interest  on  the 
accumulated  sum  of  debt,  interest  and  costs:  So  in 
Brovm  vs.  Barkham,  fl  P.  Wfns.  653J  Lord  Parker 
says,  a  Master's  Report,  computing  interest,  makes  that 
interest  principal  to  carry  interest;  for  a  report  is  as  a 
judgment  of  the  Court,  and  the  party^s  disobedience,  in  not 
complying  with  the  time  of  payment,  ought  to  subject  bin\ 
to  payment  of  interest.  So  that  both  the  Courts  of  Law 
and  Equity,  concur  upon-  the  point  of  interest  carrying 
interest  in  all  cases  where  judgments  are  entered  up,  or 
where  a  sum  is  reported  due  by  a  Master  in  Chancery. 

In  the  case  oiSiadman  vs.  Henchman,  ("2  Fern.  135, J  a 
mortgage  was  made  for  450/.  principal,  payable  at  the  end 
of  fi%'e  years,  and  in  the  mean  time,  interest  to  be  paid  half 
yearly.  No  interest  being  paid,  about  two  months  before 
the  five  years  were  expired,  the  mortgagee  assigned  to 
defendant  in  consideration  of  560/.  being  then  so  much 
due  for  principal  and  interest.  The  question  then  before 
the  Court,  was,  whether  the  interest  then  due,  should  cart-y 
interest.  It  was  objected  that  "the  mortgagee  ought  not  to 
have  assigned  until  the  five  years  were  quite  expired ;  Sed 
non  allocatur  ;  for  the  mortgage  was  forfeited  long  before, 
by  non-payment  of  the  interest.  And  the  Court  decreed 
the  560/.  to  be  paid,  with  interest  from  the  time  of  the 
assignment.'*  This  was  only  carrying  into  effect  the  origi- 
nal agreement  of  the  parties,  and  as  the  intcitst  hadnot 
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been  paid  up  half  yearly,  as  stipulated,  the  Court  allowed 
interest  upon  the  interest,  which  should  have  been  paid  as 
an  indemnification  for  the  delay ;  and  this  is,  .in  my 
opinion,  exacdy  such  a  case  as  the  one  now  under  con- 
sideration. 

In  1  Eq,  Ca.  Ab.  287,  f  Chesterfield  vs»  Cromwell  J  Lord 
Chancellor  ^ri^^^,  lays  it  down  as  a  rule,  that  though, 
regularly,  interest  shall  not  carry  interest,  yet  in  some 
Crises  it  would  be  singularly  unjust,  not  to  allow  it;  par- 
ticularly when  made  for  the  benefit  of  infants,  who,  with-* 
out  this  agreement,  might  be  destitute  of  subsistence*  In 
this  latter  case  the  party  was  held  to  his  agreement  to  pay 
the  interest  as  stipulated ;  and  in  default,  was  compelled 
to  pay  interest  upon  the  interest,  as  it  became  due. 

The  cases  in  our  own  Courts,  where  interest  has  b4sen 
allowed  upon  interest  on  judgments,  are  the  case  of  Lam* 
kins  vs.  Nance^  dtttrvmned  at  Columbia  in  April,  1806, 
and  that  of  the  Assignees  of  Miller^  a  bankrupt,  against 
the  Executors  of  John  Fabre^  determined  at  Charleston, 
in  1807.  These  were  both  actions  on  judgments,  and  the 
Court  held,  in  both  cases,  that  the  plaintiffs  were  entided 
tointereston  the  accumulated  sum  of  the  original  debt, 
interest  and  costs,  and  I  may  add,  that  a  great  variety  of 
other  cases  have  been  detemiined,  upon  similar  principles, 
since. 

As  to  the  case  quoted  for  defendant,  by  his  counsel,  Mr. 
Prioleau,  from  Salk.  449,  where  it  is  said,  "that  a  proviso 
in  a  mortgage,  tp  make  interest  principal,  if  it  was  behind 
and  unpaid  for  six  months,  was  vain  and  of  no  use ;  and  that 
to  mak^  such  an  agreement  valid,  it  is  necessary,  that  the 
interest  should  grow  due  for  it ;  and  then  an  agreement 
concerning  it  may  make  it  principal.''  With  great  respect 
to  the  memory  of  the  learned  sergeant,  who  reports  that 
case,  I  cannot  bring  myself  to  assent  to  the  reason,  and 
the  conclusion  he  draws  from  it,  especially  after  the  nume-. 
rous  and  pointed  authorities  I  have  already  quoted,  in 
support  of  the  present  motion,  most  of  which  are  later, 
authorities   than  the   one   repoited  by   serj^ant  Salkeld^ 
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and  consequently  go  to  overrule  the  decision  made  in  the 
abovi:  case.  But  the  principal  objection  I  have  to  it,  is, 
that  it  goes  to  abridge  and  destroy  one  of  the  original 
rights  of  mankind,  in  the  formation  of  contracts,  and  that 
free  agency  to  which  every  rnsoi  has  a  natural  right,  in 
making  his  own  agreements. 

In  all  those  cases  where  the  policy  of  the  law  forbids 
certain  contracts,  I  admit,  that  every  man  is  circumscribed ; 
bot  in  aU  other  cases  he  is  unrestrained.  It  is  not  alleged 
in  the  case,  in  Salkeld^  that  there  was  any  thing  illegal  in 
it,  or  that  it  was  prohibited  by  law  |  only  that  it  was  vain 
and  of  no  use,  because  the  interest  had  not  become  due ; 
or  in  other  words,  that  a  man  had  not  a  right  to  contract 
or  stipulate  upon  a  contingepcy,  which  was  to  happen 
after  the  contract  was  made,  and  which  was  to  spring  opt 
of  tke  contract  itself,  as  one  of  its  certain  and  eventual 
consequences.  I  confess,  1  cannot  see  the  force  of  this 
kind  of  reasoning,  upon  such  a  subject,  and  therefore 
casDot  yield  my  assent  to  it*  I  am  constrained  to  give 
die  same  answer  to  the  cases  quoted  by  the  defendant's 
counsel  from  1  Binney  175,  and  JohnsotCs  Chan.  Ca.  14. 
But  even  to  give  all  those  cases  their  utmost  latitude,  as 
contended  for,  they  are  not  analogous  to  the  case  under 
conuderation ;  for  they  were  all  cases  to  convert  interest 
into  principal,  as  it  became  due  ;  whereas,  in  this  case^  it 
is  an  agreement  to  pay  the  legal  interest  to  the  plaintiff,  on 
the  principal  sum,  at  the  end  of  every  year,  for  his  con- 
venience or  subsistence,  as  he  thought  proper  to  appro* 
priate  it.  There  is  therefore  nothing  illegs^l  or  unjust  in 
the  whole  transaction,  on  the  part  of  the  plaintiff,  and  he 
appears  to  me  to  be  as  justly  entitled  to  interest  on  the  sum, 
which  should  have  been  paid  him  at  the  end  of  every 
year,  for  interest,  as  he  was  to  any  part  of  the  principal 
sum  mentioned  in  the  condition  of  the  bond,  agreeably  to 
the  original  intent  and  design  of  the  parties  when  the 
contract  was  made  and  entered  into. 

I  am  therefore  of  opinion,  that  the  rule  should  be  made 
tbsoliite,  against  the  sheriff,  vmless  he  will  go  on  and  levy 
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the  interest  on  the  diflferent  payments,  which  were  to  have 
been  made  for  interest  money,  at  the  end  of  each  year, 
agreeably  to  the  condition  of  the  bond.  But  if  he  will 
raise  and  collect  the  same,  and  pay  the  amount  over  to 
the  plaintiiT  or  his  attorney,  that,  then  and  in  that  case,  the 
rule  to  be  forthwith  discharged. 

Mr.  Justice  Nott  delivered  his  opinion  as  follows : 
I  concur  in  the  opinion  which  has  been  delivered  by 
iny  brother  Bay  in  this  case ;  but,  as  it  appears  suscepti- 
ble of  so  many  different  views,  I  beg  leave  to  express  my 
own  opinion  in  my  own  way. 

If  there  be  nothing  unlawful  in  such  a  contract,  the  court 
must  enforce  it;  and  it  is  not  unlawful  unless  it  hf: usuri- 
ous.    If  it  be  usurious^  thte  whole  bond  is  void,  and  the 
plaintiiT  can  recover  nothing.     In  England,  with  all  the 
strictness  which  has  prevailed  in  their  courts  on  the  sub- 
ject, such  a  bond  has  been  held  not  to  come  within  the 
statutes  against  usury,    ^4  Term  Rep.  613.    2  H.  Black- 
stone  144. J     In  Massachusetts  and  North  Carolina^  it  has 
been  decided,  that  such  a  contract  is  lawful,  and  that  the 
payee  is  entided  to  interest  on  the  interest^  so  agreed  to 
be  paid.    (2  Mass.  Rep.  568.     Taylor's  Rep.  231. J     To 
constitute   usury,  more    than  seven  per  cent,   must  be 
reserved  for  the  annual  use  of  money.     In  this  case,  noth- 
ing is  required  except  simple  interest  on  the  money  due, 
from  the  time  it  was  to  have  been  paid.     A  part  of  the 
money  so  due,  to  be  sure,  was  interest,  which  became 
converted  into  principal ;  but  there  is  nothing  unlawful  in 
that. 

X.et  us  only  state  the  case  in  another  form,  and  the  * 
whole  mystery  will  disappear. 

Suppose  a  person  were  to  sell  an  estate  worth  10,000 
dollars,  on  a  credit  of  ten  years,  and  instead  of  reserving 
interest  to  be  paid  annually,  on  the  face  of  the  bond  given 
for  the  purchase  money,  he  should  have  it  secured  by 
ten  several  notes  payable  one,  two,  and  three  years,  and  so 
on,  up  to  ten  years,  after  date.     Would  not  each  note 
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carry  interest  from  the  time  it  became  due ;  and  would 
it  not  be  the  same  thing  if  it  were  expressly  stipulated  in 
the  condition  of  a  bond  f  The  annual  interest  of  10,000 
dollars  is  700  dollars;  and  whether  a  person  promise  to 
pay  700  dollars,  or  the  annual  interest  of  10,000  dollars, 
is  oiUy  using  different  words  to  express  the  same  idea; 
for  that  is  certain  which  can  be  rendered  certain. 

It  is  said  there  is  no  express  promise  in  this  case,  that 
the  interest  shall  be  converted  into  principal,  and  that 
interest  shall  be  paid  upon  it.  But  when  a  person  pro* 
mises  to  pay  a  specific  sum,  on  a  given  day,  the  law 
implies  a  promise  ,  to  pay  interest  from  that  day,  if  the 
principal  is  no't  paid :  And  he  adds  nothing,  by  an  express 
promise,  to  an  obligation  which  the  law  requires  him  to 
perform.  There  is  nothing  oppressive  or  unjust  in  such 
a  contract. 

Suppose  a  person,  for  the  purpose  of  making  conveni- 
ent provision  for  a  family,  should  sell  all  his  estate  on  a 
long  credit,  with  interest  payable  annually,  for  their  sup- 
port. Would  they  not  be  entitled,  even  in  equity,  to 
interest  on  each  instalment,  if  the  payment  should  be 
withheld? 

The  case  from  1  Johnsov^a  Chan,  Ca.  14,  is  a  case  of 
compound  interest.  Not  so  here.  All  that  the  party 
demands  is  simple  interest,  on  the  amount  stipulated  to 
be  paid.  The  cases,  read  from  the  equity  books,  are 
either  cases  of  compound  interest,  or  of  peculiar  hardship, 
in  which,  that  court  felt  authorized  to  grant  relief;  but 
this  court  must  proceed  according  to  settled  and  uniform 
rules  of  law,  and  cannot  accommodate  their  decisions  to 
the  circumstances  of  every  particular  case.  If  there  be 
any  thing  in  the  case  which  will  authorize  the  interposi- 
tion of  a  Court  of  Equity,  to  that  court  let  the  party  apply. 

Mr.  Justice  Colcock  concurred. 

Mr.  Justice  Johnson  dissented  as  follows  : 
Distrustful  as  I  am  of  my  own  judgment,  when  it  leads 
me  to  differ  from  the  opinion  of  a  majority  of  my  breth- 
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ren ;  and  wtllisg,  as  I  always  am,  to  yield  to  chat  high 
authority  on  doubtful  questions,  I  cannot  persuade  myself 
to  give  even  a  reluctant  assent  to  the  doctrine  established 
in  this  case.  I  think  it  subversive  of  the  morals  and  the 
interests  of  the  community,  and  calculated  to  open  a  high 
road  to  the  most  abominable  usury,  and  to  break  down  the 
guards  which  the  law  has  placed  over  the  hatd  hearted 
usurer. 

The  policy  and  propriety  of  regulating  interest  on  money 
by  law,  have  been  called  in  question,  I  am  aware  |  but  I 
am  inclined  to  think,  it  may  be  vindicated.  It  is  npt  , 
however  my  intention,  nor  is  it  necessary,  to  discuss  that 
question.  It  belongs  to  another  department  of  the  gov- 
ernment ;  and  it  is  sufficient  for  my  purpose,  that  I  find 
on  our  statute  book,  a  law  forbidding  the  reservation  of 
more  than  7  per  cent,  per  annum^  and  in  that  proportion, 
lor  a  greater  or  less  period,  for  the  loan  of  money,  &c. 

In  considering  this  question,' I  shall,  in  the  first  instance, 
lay  aside  the  consideration,  that  in  this  case  there  is  no 
express  stipulation  that  the  annual  interest  should  become 
principal,  and  carry  interest ;  and  consider  it  on  the  broad 
ground,  that  in  whatever  shape  it  may  be  put,  it  is  sub« 
versive  of  the  laws  against  usury. 

Upon  a  rough  calculatipn,  which  I  have  made,  a  sum 
put  to  interest  on  the  principle,  that  the  annual  interest 
shall  carry  interest,  will,  in  the  short  period  of  twenty 
years,  produce  an  average  amount,  or  annual  interest,  of 
about  twenty-six  per  cent..  But,  if  the  contract  should 
provide  for  the  quarterly  or  monthly  payments  of  the  in- 
terest, an  inconsiderable  sum,  would,  in  a  short  time,  beg- 
gar arithmetical  calculation.  It  were  better  to  repeal  the 
laws  against  usury,  and  to  suffer  the  unfortunate  borrower 
to  rush  into  ruin  at  once,  than  to  steal  upon  him  by  those 
almost  imperceptible  means ;  for  although  it  may  be  said, 
that  he  enters  into  it  with  his  eyes  open,  yet,  we  know- 
that  those  who  are  pinioned  by  the  hard  hand  of  necessity, 
seldom  make  the  necessary  calculations  as  to  consequen- 
ces.    It  has  been  said,  that  our  statute  provides  for  the 
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SlAnual  interest  only,  and  that  any  contract  making  the 
accruing  interest  payable  at  shorter  periods,  would  have 
the  effect  of  giving  a  greater  annual  interest,  and  there- 
fore be  void.  But  from  the  b^st  consideration  I  am  en- 
abled to  give  it,  I  am  at  a  loss  to  see  the  distinction.  I^ 
is  true,  that  a  year  is  given  to  fix  the  rate  and  proportion 
of  interest ;  but  it  is  equally  true,  that  the  statute  itself 
fixes  that  rate  ab  the  standard  by^'which  it  is  to  be  calcu- 
bted,  for  a  shorter  or  longer  period ;  and  if  the  doctrine 
contended  for  on  the  part  of  the  motion,  be  established,  I 
see  no  reason  why  the  lender  may  not,  by  his  contract, 
make  the  interest  payable,  and  become  principal  de  die  in 
drem;3nd  where  this  would  end,  I  leave  those  whose  in- 
terest may  require  it,  to  make  the  calculation;  With  re- 
gard to  the  particular  case  under  consideration,  I  can  see 
no  difference  between  this  contract  and  every  other  out  of 
which  interest  would  arise,  except  that  it  gave  the  plain- 
tiff a  right  to  sue  on  the  non-payment  of  the  interest. 

In  all  cskses,  Where  Interest  is  reserved,  and  the  payment 
of  the  principal  and  interest  is  postponed  until  a  given  day, 
the  interest  as  well  as  the  principal  will  then  carry  interest : 
So,thataIthoiigh  the  sum  borrowed  carry  only  legal  in- 
terest, up  to  the  time  to  which  the  payment  is  postponed, 
yet,  after  that  period,  a  greater  interest  is  alloWed.  It  is 
said^  however,  that  where  the  contract  is  to  pay  the  in- 
terest at  stated  periods,  it  is  the  right  of  the  lender  to 
demand  it,  and  the  duty  of  the  borrower  to  pay  it ;  and 
having  it  in  his  possession,  he  may  again  put  it  to  interest. 
This  is  true.  But  I  think  the  statute  gives  the  answer  to 
this  argument.  The  lender  is  not  permitted  to  demand 
more  than  seven  per  cent,  per  annum,  and  at  that  rate,  for 
the  principal  sum  borrowed,  u.  In  questions  of  construc- 
tion, some  indulgence  is  due  to  the  habits  of  the  world, 
and  to  the  indolence  of  mankind;  for  they  are  so  deeply 
rooted,  that  we  had  as  well  attempt  to  reverse  the  laws  of 
mature,  as  to  alter  them. 

It  has  been  further  insisted,  that  the  question  is  resolved 

into  the  inquirv,  whether  the  contract  is,  or  is  not,  void^ 
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as  being  usurious?  that,  if  it  is  not,  we  are  bound  to  carry 
it  into  eilcct.  That  question  might  arise  where  the  contract 
provides,  that  the  intertst  should  become  principal,  and 
carry  interest ;  but  in  this  case  it  is  not  doubted,  that  the 
contract  itself  is  legal;  but  I  think  the  doctrine  contended 
for  would  give  to  the  contract  an  usurious, and  consequently 
an  illegal  effect.  When  the  contract  itself  provides,  that 
the  interest  shall  carry  interest,  I  am  not  prepared  to  say 
that  the  whole  contract  is  void.  On  the  contrary,  I  am 
inclined  to  think  that  it  is  good,  as  to  the  principal  sum,  and 
the  legal  interest,  but  void  as  to  the  provision,  on  account 
of  its  tendency  to  usury,'  and  on  account  of  its  being  pre- 
dicated on  a  consideration  which  had  no  existence  at  the 
time  ;  and  which  I  think,  I  have  shown,  never  could  have 
had  an  existence.  To  which  I  will  only  add,  that  if  it  had 
for  its  basis,  a  view  to  an  increased  rate  of  interest,  it  is 
usury,  and  if  it  had  not,  there  v/as  no  consideration.   , 

On  the  ground  of  authority,  I  might,  I  think,  content 
niysLlf  with  the  able  and  masterly  review  which  Chancel- 
lor Kent  has  taken  of  them,  in  the  case  of  the  State  of 
CcnncctiL.U  \ii»  yacicson^  (1  yc!r.::wns  Chan.  Rep,  13,J 
in  which  he  comes  to  the  conclusion,  that  interest  iipr>n 
interest  ought  not  to  be  allowed,  except  in  a  few  cases, 
which  furnish  exce[)tiuns  to  the  gtneral  ruk  ;  within 
which,  it  is  not  pretended,  that  th-s  case  falls.  His  rea- 
soning, as  well  as  his  conciui:i..n,  is  so  ^atibfactor}%  to  my 
mind,  thiit  I  cannot  do  better  ihun  to  adopt  them  as  my 
own.  I  cannut,  however,  forbear  to  add  the  authority  of 
Lord  Chancellor  Cowper^  in  the  case  of  Lord  Oosu'.ston  vs. 
Lord  Tannouth^  (\  SalL  4A:9.)  He  says,  an  agreement 
at  the  time  of  the  moitgagc  will  not  be  suITicient  to  make 
future  interest  principal;  but,  to  make  interest  principal,  it 
mubt  firbt  become  due,  and  then  an  agreement  concerning 
it  may  make  it  principal.  fVide  also,  Exors,  Leivis  vs. 
Exors.  B.icon^  3  Ilennh:^  ^  Mmford  89,  116.  Sparks 
vs.  Gafu^^'uc!:^  1  Jjiiwaj^  165.J  It  is  said,  however  hirh 
this  authority  may  be,  it  is  the  decision  of  a  Court  qf 
Chancery,  in  wiiich  the  rule  may  b<-*  different  from  that 


May  Term.  51 

which  governs  a  Court  of  Law.  It  is  true,  that,  in  the 
case  referred  to,  Chancellor  Kent  has  left  that  question 
unsettled  ;  and  he  says,  that  perhaps  a  Court  of  Law 
would  not  carry  such  u  contract  into  effect.  But  on  this 
subject,  my  mind  is  equally  satisfied.  The  jurisdiction 
of  the  Court  of  Chancery,  differs  litde  from  iliat  of  the 
Court  of  Law,  except  in  the  mode  of  obtaining  evidence 
and  administering  relief.  It  is  equally  bound  by  the  rules 
of  law,  in  the  construction  of  contracts,  and  has  no  more 
power  to  carry  into  effect  a  contract  illegal  in  itself,  and 
void  of  consideration,  than  this  court.  7  he  case  of  Le 
Grange  vs.  Hamilton^  f4<  D,  £ff  £.  613,^  cited  on  the  part 
of  the  motion,  establishes  a  position,  that  has  not  been 
denied.  It  is,  that  where  payments  have  been  made  on 
a  contract  carrying  intereiit,  the  interest  shall  be  first 
deducted  out  of  the  payment,  and  the  balance  passed  to 
the  payment  of  the  principal  sum ;  and  that  a  contract 
providing  for  it,  is  not  usuiious.  It  is  not  usurious, 
because  it  is  the  legal  consequence  of  a  cor.tract  to  pay 
interest  on  .money ;  but  I  would  say,  that  it  was  an  useless 
and  unmeaning  surplusage.  All  the  direct  authorities 
which  have  been  adduced  on  the  part  of  the  motion,  are 
Greenleafvs.  Kello^^^,  (2  Ma.is.  Rep,  568,  J  &  Taylor  N.  C\ 
Reports^  231.  To  these  are  opposed  the  cases  above 
cited,  and  the  current  of  English  decisions.  Perhaps, 
too,  these  may  have  arisen  out  of  the  peculiar  wording  of 
their  statutes  against  usury;  or  perhaps  they  may  be 
found  in  the  rage  wliich  has  run  the  roinids  of  the  United 
States,  within  tlie  last  few  years,  to  loose  entirely  the 
shackles,  Vvhich  the  laws  against  usury  impose.  As 
highly  therefore  as  I  respect  these  authorities,  when  thus 
supported,  I  cannot  curreiider  my  own  ^pinion.  I'his 
opinion  has  grown  up  v.  lih  me  from  my  infancy,  and  is 
taught  as  a  lesson  ir.  5:cliooI: ;  and  I  venture  to  say,  that 
there  is  not  a  school  boy,  or  a  counting  house  clerk,  who 
has  learned  to  calculate  intcrist,  that  will  not  tell  you,  that 
compound  interest  is  not  lawful;  and  this  is  surely  one 
species,  at  least,  of  compound  interest.     Upon  enquirv. 
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^Iso,  among  m^rchants^  and  money  brokers,  it  will  he 
found,  that  such  a  principle  of  calculating  interest,  has 
never  been  recqgnized  as  lawful. 

Mr.  Justice  Qantt  CQncurred  with  Mr.  Justice  Johnson* 

Rule  made  absolute.— (a.) 

H.  A.  DeSaussurCy  for  the  motion. 
Prtokau^  contra. 
^a.J— See  Howard  vs.  Harris,  1  Vern.  194.  R. 


Jom?  M'KiNNiE,  ads.  Crews,  Little  John,  et  alios. 

One  of  severs!  co-devisees  conveyed  away,  the  land  devised,  to  a  tUnl 
person.  He  cannot  become  a  co-plaintiff,  with  the  other  devisees,  in 
an  action  to  try  titles,  against  the  purchaser  to  whom  he  sold,  and 
thereby  defeat  the  title  of  his  own  creation. — fa, J 

Ml  his  was  an  action  to  try  titles  to  a  tract  of  land,  lying 
in  the  district  of  Colleton. 

Mr.  Justice  Colcock^  who  presided  on  the  trial  of  the 
case,  at  May  term,  1818,  suffered  a  verdict  to  go  for  the 
plaintiffs.  The  defendant  M'Kinnie,  appealed  on  the 
following  ground : 

That  the  Presiding  Judge  charged  incorrectly,  in  hav- 
ing stated  to  the  Jury,  tbatLitde  John  and  wife,  could  be 
made  plaintiffs  in  the  action. 

It  appeared  that  the  defendant,  M^Kinn^e,  purchased 
the  land  in  dispute,  of  Little  John,  one  of  the  plaintiffs  in 
the  action.  The  land  had  been  the  property  of  » 
Qrews,  deceased,  who  by  his  last  will  and  testament  de- 
vised the  same  to  his  children*  Little  John,  having  inter- 
married with  one  of  the  devisees,  by  de^  of  bargain  and 
sale,  conveyed  the  tract  of  land,  the  subject  matter  of  the 
present  suit,  to  the  defendant  M'JCinnie,  in  fee.  Whether 
he  could  be  made  a  co-plaintiff  with  the  renuiining  devi- 
sees, and  aid  in  defeating  the  tide  thus  made,  was  the  quesr 
tion  ?  The  Presiding  Judge  under  the  special  circum* 
stances  of  the  case,  particularly  as  regards  the  limitation 
in  the  will  of  the  devisor,  thought  that  he  might  be  made;  a 
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^intiff;  and  under  the  sanction  of  his  opimoD,  fhe  vet-* 
dtct  passed  in  favor  of  the  plaintiffs* 

Mr.  Justice  Gantty  delivered  the  opinion  of  the  Court 
The  law  recognizes  cases  wherein  a  person  will  be  es- 
topped from  alleging  or  speaking  the  truth ;  and  where  the 
act  of  the  party  does,  ipso  facto,  interpose  an  impediment 
or  bar  to  a  right  of  action  on  his  part;  and  that  principle 
applies  in  the  present  case. 

In  a  deed,  all  the  parties  are  estopped  to  say  any  thing  a- 
gainst  what  is  contained  in  it.  A  lessee  is  estopped  to  say  that 
the  lessor  had  nothing  in  the  land.  fLitt.  58,  Co.  UtU 
iS2.J  Lord  Coke  says,  that  if  a  feoflment  be  made  to 
two,  and  their  heirs,  and  the  feoffor  afterwards  levies  a 
fine  to  them  and  the  heirs  of  one  of  them,  this  will  be  an 
estoppel  to  the  other,  to  demand  the  fee  simple  according 
to  the  deed ;  for  the  fine  shall  enure  as  a  release.  ^6  £ep» 
7, 44.  J  So  again,  if  tenant  in  tail  suffers  a  recovery,  that 
his  issue  may  avoid,  he  himself  shall  be  estopped  and  con- 
cluded by  it^  and  may  not  demand  the  land  against  hia 
own  recovery.  f3  Hep.  3.  J  So  the  taking  of  a  lease  by 
indenture,  of  a  mans  own  land,  whereof  he  is  seized  in  fee, 
J5  an  estoppel  to  claim  the  fee  during  the  t^rm.  f  Moore's  Co. 
323^  and  121.J  In  Cq.  Litt.  47,  it  is  said,  if  a  lessor  at 
the  Ume  of  making  the  lease,  hath  nothing  in  the  land,  but 
after  be  gets  it  by  purchase  or  descent,  it  is  a  good  lease 
by  dBto|ipeL  (^See,  also  Dt/efy  256.  Plowd.  344.^  From 
dtese  quotations,  I  feel  satisfied,  that  Litde  John,  the 
alienor,  could  not  legally  join  in  an  action  to  defeat  the 
efficacy  of  the  cqnveyance  made  by  him.  His  de^d  ope- 
rates by  way  of  estoppel,  so  far  as  respects  himself.  He 
*  might  be  vouched,  and  made  a  co-defendant  to  aid  in  sup- 
porting the  tide  which  he  had  created ;  but  in  no  casfe 
could  he  be  called  on  or  permitted  by  law  to  ud  in  defeat*? 
lag  it.  Whatever  was  his  interest  in  the  land,  whenever 
to  be  enjoyed,  whether  in  pressntt  or  futuro,  or  whether 
any  or  net,  he  was  equally  estopped  from  becoming  a  plain- 
^  in  this  case. 
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As  the  doctrine  of  estoppel  will  equally  apply  to  those 
who  are  parties  or  privies  to  verdicts  in  subsequent  actions 
to  be  brought,  it  would  follow,  that  if  the  present  verdict 
should  stand,  then  M'Kinnie,  the  defendant,  could  never 
meet  with  indemnity  for  any  imposition  or  fraud  practised 
upon  him,  in  the  sale  and  conveyance  of  this  land,  by 
Little  John.  It  has  been  decided,  that  if  a  verdict  be 
found  on  any  fact  or  title,  distinctly  put  in  issue,  in  an 
action  of  trespass,  such  verdict  may  be  pleaded  by  way  of 
estoppel  in  another  action,  between  the  same  parties,  or 
their  privies,  in  respect  of  the  same '  fact  or  title.  (Ou- 
tram  vs.  Morewood,  3  Easfs  Rep^  346. J 

In  the  case  at  bar,  I  am  of  opinion,  that  a  new  trial 
should  be  granted,  and  this  is  the  unanimous  opinion  of 
the  Court. 

Justices  Nott^  Bay  nnd,yoh7ison  concurred. 

Holmes^  for  the  motion. 

CaJ    See  ante  Vol.  1,  339,  Kidd  vs.  Mitchell.  K.      " 


Mathew  O'Driscoll  vs»  Hugh  M'Burney, 

A  memorial  presented  to  a  Grand  Jur}%  complaining"  of  the  conduct  of  the 
plaintiff,  who  was  a  public  officer,  but  not  acted  upon  by  the  Grand 
Jury,  is  not  such  a  prosecution,  as  will  support  malicious  prosecution. 
There  can  be  no  prosecution  without  an  arrest. 

Nor  is  the  refusal  of  the  Grand  Jury  to  act  upon  it,  a  sufficient  termiaa- 
tion  of  the  case  to  support  maL  pros,  for  application  may  be  made  to 
another  jur}'. 

X  HIS  case  was  tried  before  Mr.  Justice  Coicoci;  at 
Colleton  district,  Spring  Term,  1818. 

This  was  an  action  for  malicious  prosecution.  It 
appeared,  that  the  defendant  hnd  presented  to  the  Grand 
Jury  a  memorial,  complaining  of  the  conduct  of  the  plain- 
lifT,  who  was  a  public  officer;  that  it  had  been  received 
by  the  Grand  Jury,  but  not  acted  upon,  and  by  them 
returned  to  the  plaintifF,  as  clerk  of  the  court. 

Upon  this  a  nonsuit  was  granted. 
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A  motion  was  now  made  to  set  aside  the  nonsuit,  on 
the  grounds,  that  this  was  a  prosecution,  and  that  it  had 
been  shown,  that  it  was  at  an  end. 

Mr.  Justice  Colcock  delivered. the  opinion  of  the  Court* 

The  case  does  not  admit  of  the  least-  doubt.  This  was 
not  a  prosecution.  There  can  be  no  prosecution  without 
an  arrest.  It  is  indispensably  necessary  to  support  this 
action,  that  malice,  (and  that  the  arrest  was  without  pro- 
bable cause)  be  alleged  and  proved.  (2  Selwyn^s  N»  P. 
1057.J  If  a  man  make  an  affidavit  charging  the  com- 
mission of  an  offence  or  crime,  but  never  takes  out  a  war- 
rant, although  he  may  subject  himself  to  an  action,  he 
wiU  not  be  liable  to  this  action.  But  if,  by  any  possibility 
it  could  be  considered  as  a  prosecution,  it  was  necessary 
to  show  that  it  was  at  an  end ;  and  the  refusal  of  the 
Grand  Jury  to  act  on  it,  would  not  have  been  a  final  ter- 
mination of  it ;  for  the  defendant  might  have  applied  to 
another  Grand  Jury,  who  might  have  thought  proper  to 
present  the  defendant. 

The  motion  is  dismissed. 

Justices  Nott^  Gantt  and  Johnson  concurred. 

Mr.  Justice  Richardson  v/as  absent  at  the  trial  of  this 
case. 


Henry  Middleton  vs.  John  Mass. 

A  Deed  cannot  be  admitted,  as  an  ancient  deed,  by  only  g^iving  an 
account  from  wlience  it  caii.o,  &c,  but  there  must  have  been /ios*e*- 
aion  under  it-— f  a.J 

i  HIS  was  an  action  of  trespass  to  try  the  title  to  a  tract 
of  land,  originally  granted  to  WiU/cim  Bull^  in  1737.  The 
grant  to  Bull  was  produced  on  the  part  of  the  plaintiff, 
and  he  then  offered,  in  evidence,  a  deed  from  Bull  to 
yamcs  OjrJtthorpe^  under  whcm  he  claimed,  and  from 
whom  l.e  deduced  a  title,  dated  ^n  irr>9,  which  had  been 
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proved  before  a  magistrate,  and  recorded  in  the  Auditor  *b 
office,  a  few  days  after  its  execution ;  but  be  offered  no 
proof  of  its  execution,  nor  did  he  prove  any  possession  of 
the  land  or  any  act  of  ownership  over  it,  by  himself  or 
any  other  person,  through  or  from  whom,  he  deduced  lus 
tide ;  so  that  the  question  was  whether  it  was  admissible 
as  an  ancient  deed,  without  proof  of  its  execution  i 

The  Presiding  Judge  being  of  opinion,  that  it  was  not^ 
the  plaintiff  then  offered  to  prove,  that  the  deed  had  been 
in  the  possession  of  himself  and  those  under  whom  he 
claimed,  for  more  than  thirty  years,  and  contended,  that 
it  ought  to  be  admitted  on  this  proof ;  but  the  court  thought 
otherwise,  and  the  plaintiff  was  nonsuited. 

A  motion  was  now  made  to  set  aside  the  nonsuit,  oft 
the  ground,  that  the  deed  ought  to  have  been  received  in 
evidence,  as  an  ancient  deed,  on  proof  of  the  possession  of 
the  deed,  alone,  for  the  time  mentioned. 

Mr*  Justice  Johnaon  delivered  the  opinion  of  the  Court. 

Until  this  case  occurred,  I  did  not  suppose,  that  this 
cjpiestioa  admitted  of  any  doubt ;  for  the  converse  of  the 
proposition  contained  in  the  motion,  is  certainly  recog- 
nized in  the  case  of  Thompson  vs.  Bullock^  (1  Bay^  ^ST^J 
and  the  practice,  so  far  as  I  have  been  conversant  with  it, 
accords  with  that  view  of  it ;  but  the  question  is  made  and 
I  understand  there  is  some  diversity  in  the  practice  in  the 
different  parts  of  the  state,  and  in  the  opinions  entertained 
by  the  bar  on  the  subject ;  it  becomes,  therefore,2necessary 
to  consider  it  and  to  put  it  to  rest« 

Mr.  Justice  BuUer^  in  his  introduction  to  the  law, 
relative  to  trials  at  Niai  Priua^  56,  from  whence  the  whole 
doctrine  is  drawn,  says,  if  the  deed  be  thirty  years  old,  it 
may  be  ^  given  in  evidence^  without  any  proof  of  its  exe- 
cution.'* **  There  ought,''  he  adds,  *'  to  be  some  account 
given  of  the  deed,  where  found,  &c."  Regarding  this  as 
a  finished  sentence,  it  would  seem  to  follow,  that  it  was 
only  necessary  to  show,  that  the  deed  had  been  in  the 
possession  of  the  party  claimmg  under  it,  or  in  a  place 
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^vhere,  frottl  the  nature  of  its  provisions,  it  would  pro* 
bably  be  deposited ;  and  this  is  doubtless  a  correct  con-* 
elusion,  so  far  as  relates  to  a  peculiar  species  of  writings 
which  are  in  some  measure  to  be  regarded  as  public  pro- 
perty, and  partake  in  some  degree  of  the  character  of 
records ;  some  of  which ^  are  enumerated  in  PhtUipps  349. 
And  that  this  was  Mr.  Justice  Buller^s  opinion,  is,  I 
think,  obvious ;  for,  he  says,  "  though  a  deed  of  feoff- 
ment be  proved  to  be  duly  executed,  yet  that  is  not  suffi- 
cient to  convey  a  right,  unless  livery  of  seisin  be  likewise 
proved."  (Buller^s  N.  P*  2S6.J  However,  when  the 
deed  is  proved  and  possession  has  gone  along  with  it,  then 
livery  of  seisin  shall  be  presumed,  &c.  It  is  not  therefore 
the  place  only,  where  an  ancient  deed  is  found,  that  always 
makes  it  evidence,  but  it  is  when  the  possession  is  accord- 
ing to  the  provisions  of  the  deed.  (Vide  Philiipps  349. 
Dunlap^s  Ed.  and  Note  a»J 

Independent  however  of  authority,  it  appears  to  me,  the 
reason  and  propriety  of  the  rule  is  apparent,  and  the  more 
so  from  the  only  reason  which  I  have  seen  in  opposition 
to  it.  It  is,  because  old  things  are  hard  to  be  proved. 
Now,  if  this  be  a  good  reason,  it  operates  with  a  two-fold 
force  on  the  opposite  side  of  the  question ;  for  it  is  cer- 
tainly more  difficult,  to  say  the  least  of  it,  to  disprove  an 
<^d  thing  than  to  prove  it,  especially  when  in  most  cases 
the  party  would  be  called  on  to  do  so  without  notice  of  its 
antiquity  or  the  necessity  of  doing  it.  Policy  requires, 
that  the  possession  of  individuals  to  their  landed  estates 
should  be  shielded  by  every  legitimate  means;  for  it  is, 
in  truth,  the  sheet  anchor  of  the  rights  of  a  great  propor- 
tion of  the  citizens  of  this  country,  to  such  property.  And 
hence  it  is,  that  after  a  lapse  of  thirty  years,  when  it  may 
be  reasonably  presumed,  that  the  witnesses  to  the  deed 
are  dead,  or,  in  the  transitory  state  of  the  community, 
they  are  removed  whhout  the  knowledge  of  the  party,  the 
law  will  presume  the  legal  execution  of  the  deed  in  favor 
of  a  possession,  according  to  its  provisions.  But  certainly 
no  such  indulgence  is  due  to  him,  who  (as  in  the  present 
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case}  neglects,  for  almost  a  century,  to  assert  his  claim  by 
one  single  act  of  ownership.  The  doctrine  contended  for^ 
mi  the  part  of  the  motion,  might,  in  its  consequences,  be 
productive  of  incalculable  mischiefs ;  for  although  it  is 
not  now  usual  to  enter  upon  a  course  of  villainy,  the  fruits 
of  which  are  not  to  be  reaped  for  thirty  years  to  come,  yet 
establish  the  rule  contended  for,  and  it  opens  the  door, 
and  many  will  no  doubt  find  an  easy  entry.  On  the  other 
hand,  it  is  conceived,  that  no  such  mischiefs  can  ensue. 
Apprize  the  owner  of  the  danger  to  which  he  is  exposed, 
he  has  the  power,  and  will  avert  its  consequences. 

The  motion  must  be  discharged. 

Justices  Cokork^  Nott^  and  Gantt^  concurred. 

('a.  )  —Sec  Ban-  vs.  Gratz,  4  AVhcat.  Ucports  221 ;  where,  it  seems, 
pobsessloii  of  the  deed  was  held  sufficient.  W. 


Matiilv.'  O'Dkiscoll  «;a.  Hugh  M'Burnky. 

After  judgmeiit  had  been  entered  up,  and  execution  issued,  without  the 
costs  being  inserted  in  either,  the  Court  may  give  leave  to  the  party 
to  amend,  by  ii^serting  the  costs. 

JLHIS  v/ab  a  motion  to  amend  proceedings;  argued 
before  Mr.  Justice  yolinson. 

In  this  c:.:ic,  the  judgment  had  been  entered  up  in  blank, 
as  to  the  costs.  Execution  had  been  issued,  in  which  the 
costs  were  included.  On  motion,  the  execution  was 
quashed.  The  defendant  then  gave  a  notice  of  taxation 
to  the  plahuifT;  and  after  the  costs  were  taxed,  this  motion 
was  made  for  leave  to  amend  the  judgment  by  inserting 
the  costs ;  which  was  granted. 

A  motion  was  now  made  to  reverse  the  decision  of  the 
Presiding  Judge,  the  same  being,  as  was  insisted,  contrary 
to  law. 

Mr.  Justice  Coktjck  delivered  the  opinion  of  the  Court. 

On  this  subject,  the  statutes  and  acts  of  assembly  are  so 

ccmprehensivc,  so  clear,  and  so  explicit  in  their  language. 
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that  it  is  a  matter  of  surprise,  that  any  doubts  should  be 
entertained  as  to  the  authority  of  the  Court  to  order  the 
amendment  in  the  present  case.  It  was  anticipated  by 
'Judge  Blackstone^  that  as  the  net  of  technical  jargon,  in 
which  justice  had  been  so  long  entangled,  was  destroyed 
by  these  statutes,  that  this  unseemly  degree  of  strictness 
would  in  a  few  years  be  no  more  remembered.  The  first 
statute  (^14  Ed.  3,  c.  6,^  gave  the  power  to  amend  process, 
where  there  was  one  syllable  or  one  letter  too  much  or  too 
litde.  f  2  Sellon  Frac.  45 5. J  But  the  Sth  Hen.  6,  c. 
12,  extended  to  the  Judges  the  power  of  amending  "  any 
record^  process^  ivord^  pka^  warrant  of  attorney^  rvrit^ 
panel  or  return^'*  ("  in  affirmance  of  the  judgments  of 
such  records  and  processes.")  (lb.  J  The  27th  Eliz.  c.  5. 
and4f  and  5  Atme^  c.  16,  gave  power  to  amend  all  imper" 
fections^  defects  and  wants  of  form  after  demurrer  joined 
and  entered,  except  such  as  the  party  demurring  shall 
specially  and  particularly  set  down.  (lb.  462,  463.J  The 
16  &  17  Car.  2,c.  8,declaring  that ^^errt;e'r^ic^,  "judgment 
thereupon  shall  not  be  stayed  or  reversed,  for  default  hi 
form  or  lack  offoi'm^'^  or  for  certain  other  defects  or  irre- 
gularities, enumerating  a  great  number  of  particulars  of 
form  ;  and  concluding,  "  that  all  such  omissions^  variances^ 
defects  and  all  other  matters  of  like  nature^  not  being 
against  the  right  of  the  matter  of  the  suit,  &c.  shall  be 
amended."  (lb.  4G4.J  The  4th  of  Anne^  c,  16,  declares, 
that  the  statute  of  feofails  shall  extend  to  judg-?ne7its  en- 
tered up  on  confe6sion^  nil  dec  it  or  noji  fium  informatuSj 
which  shall  be  amendable,  as  judgments  obtained  on  ver- 
dicts. And  the  power  is  extended  to  all  suits  and  to  all 
the  Courts  of  record  in  the  kingdom.  And  lastly,  by 
our  act  of  1734,  (Grimke  P.  L.  139.  Brev.  22,)  writs  of 
error  and  appeal  are  made  amendable;  and  the  only  limits 
to  the  exercise  of  these  powers,  is  a^  to  criminal  cases. 

There  are  other  statutes  of  force  in  Great  Britain,  on 
this  subject,  which  we  have  nothing  to  do  with,  and  v,  hich, 
I  am  aware,  have  led  to  mistakes  on  this  subject.  13al 
upon  the  brief  review  which  J  have   taken  of  those,  v/hicl; 


00  Charleston^  1819, 

are  of  force  here,  I  think,  all  doubt,  as  to  the  authority  ex^ 
ercisedby  the  Presiding  Judge,  in  this  case,  must  vanish. 

The  motion  is  discharged. 

Justices  jBoy,  Ganttj  Nott^  Johnson  and  Richardson^ 
concurred. 

White  for  the  motion. 
Pettigru^  Solicitor,  contra. 


KiMSEY  Burden  vs.  Mrs.  S.  M'Elhenny. 

The  slightest  acknowledgment  of  ft  debt,  is  sufficient  to  take  the  cas^ 

out  of  the  statute  of  limitations. — C^O 
Defendant,  referring  the  examination  of  the  accounts  to  her  agent,  or  to 

one  acting  as  mutual  agent,  is  thereby  to  be  understood,  as  saying 

whatever  shall  be.found  due,  I  will  pay. 

A  HIS  was  an  action  tried  before  Mr.  Justice  jfohnson^ 
Charleston,  May,  1818,  to  recover  the  balance  of  an  open 
account,  diie  in  the  year  1800,  by  Mrs.  Sarah  Wilkinson, 
afterwards  Mrs.  M'Elhenny.'  A  suit  was  commenced  in 
1809,  which  abated  by  the  death  of  the  defendant's  hus- 
band. A  second  suit  was  inimediately  brought,  and  after 
it  liad  been  conim'enced,  the  defendant  in  conversation 
with  Mr.  Deliesseline,  requested  him  to  examine  the 
accounts^  observing  that  it  had  remained  so  long  that  she 
thought  it  had  been  settled;  and  she  expressed  a  wish  that 
he  should  have  reference  to  certain  papers.  The  witness 
did  not  examine  the  accounts,  because  he  had  before  done 
so,  in  the  life  time  of  defendaiit's  husband,  and  found 
them  correct. 

The  pleas  were  non  assumpsit^  and  non  assumpsit  infra 
qUatuor  annos. 

The  Jury  found  a  verdict  for  the  plaintiff. 

A  new  trial  was  now  moved  for,  upon  the  ground, 
that  the  evidence  was  wholly  insufficient  to  revive  the 
plaintiff's  remedy,  and  take  the  case  out  of  the  statute  of 
limitatioriSa 
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Mr.  Justice  Colcock  delivered  the  opinion  of  the  Court. 

I  think  it  is  high  time  this  question  was  at  rest.  I  lay 
it  down,  that  a  bare  acknoxvledgment  of  a  subsisting  debt  is 
sufficient  to  take  a  case  out  of  the  statute  of  limitations^ 
The  act  was  intended  as  a  shield  to  protect  from  the  pay- 
ment of  debts,  which  had  been  already  discharged. — 
Amidst  the  casualties  of  life,  receipts  or  other  evidences 
of  payment,  are  frequently  lost ;  and  it  was  found,  that 
the  estate  of  deceased  persons  would  be  particularly  liable 
to  injury  without  the  aid  of  this  act.  Wherever  a  moral 
obligation  exists,  there  the  law  raises  an  assumption* 
Where  a  debt  is  due  there  is  a  moral  obligation  to  pay; 
and  would  it  not  be  absurd  and  contradictory  so  to  con- 
strue the  act  as  to  oppose  this  long  established,  wise  and 
just,  principle  of  the  law?  I  am  aware,  that  there  are 
contradictory  opinions  and  decisions  on  this  subject*  The 
weight  of  authority  however  will  be  found  to  be  deci- 
.dedly  in  favor  of  the  rule,  which  I  have  laid  down,  fl 
Sekwyny  150.)  The  slightest  acknowledgment  has  h^en 
holden  sufficient ;  as  saying  ^^  prove  your  debt^  and  I  will 
p(iy  i/."  '*  /  am  ready  to  account^  but  nothing'  is  due^^ 
(Trueman  vs.  Fenton^  Coxvper  548. J  The  defendant, 
meeting  the  plaintiff,  said  to  him  ^^  what  an  extravagant 
bill  you  have  delivered  me^'*  Lord  Kenyon  held  this  a 
sufficient  acknowledgment,  that  something  was  due.-— 
fLatvrance  vs.  IVorrall,  Peake  N.  P.  C.  93.  S.  C.  6  Esp. 
N.  P.  C.  92. J  So  in  Claris  vs.  Bradshaw^'CZ  Esp.  N.  P. 
€.  155^7.  J  Bradshaw  saying  ^^  plaintiff  had  paid  money 
for  hiniy  twelve  or  thirteen  years  ago^  but  that  he  had  since 
become  a  bankrupt^  by  which  he  was  discharged^  as  xuell 
as  by  law  from  the  length  of  timeJ*^  Lord  Kenyon  hel|i 
it  to  be  sufficient  to  take  it  out  of  the  statute.  The 
defendant  had  applied  to  the  court  in  an  affidavit  for  leave 
to  plead  the  statute  of  limitations,  that  since  the  bill  of 
exchange,  on  which  the  action  was  brought, .  became  due, 
^rhich  was  more  than  six  years  before,  no  demand  of  pay- 
ment had  been  made  of  him  :  This  was  deemed  sufficient 
to  be  left  to  the  Jury,  as  an  acknowledgtncnt.     And  the 
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Jury  having  found  a  verdict  for  tbe  plaintiff,  the  .court 
refused  to  grant  a  new  trial.  {Bryan  vs.  Horseman^  4 
Ease  599,  and  note  c.  to  page  604.)  So  where  a  letter 
was  written  by  the  plaintiff 's  attorney  on  being  served 
with  the  writ,  concluding  in  ambiguous  terms,  neither 
expressly  denying  nor  admitting  the  debt,  it  was  holden 
that  such  letter  ought  to  have  been  left  to  the  Jury  to 
consider  whether  it  amounted  to  an  acknowledgment  of 
the  debt,  so  as  to  take  it  out  of  the  statute.  C Lloyd  vs. 
Maundy  2  Term  Rep.  760.  Bkknell  vs.  Keppely  1  Nexv 
Rep.  20.) 

In  the  case  before  us,  the  facts  were  submitted  to  the 
Jury,  with  a  direction  from  the  Judge,  that  the  rule  now 
laid  down  should  govern,  and  I  think  the  determination  a 
correct  one.  The  defendant  referred  the  examination  of 
the  accounts  to  her  agent,  or  to  one  acting  as  a  mutual 
agent,  by  which  she  is  to  be  understood  as  saying,  I  know 
that  there  was  a  debt,  though  I  thought  it  paid,  whatever 
shall  be  found  due,  I  will  pay. 

The  motion  is  dismissed. 

Justices  Bay,  Xott,  and  yohnson^  concurred. 

Grimke,  for  the  motion. 
Hunt  &f  Parker,  contra. 

(^a.J — The  Exors.  of  Wm.  Botb  v*.  The  Exors.  of  Jas.  Cabmicharl. 

THIS  was  an  action  of  assumpsit,  on  two  Notes  of  hand,  tried  before 
Mr.  Justice  Richardson^  at  Orangeburg"!!,  Spring"  Term,  1819.  The 
notes  had  been  given  by  the  defendant's  testator  and  one  Warnock. 
And  from  the  time  which  had  elapsed,  tliey  appeared  to  be  barred  by 
the  statute  of  limitations.  The  only  question  was,  wlietlier  the  testi- 
mony, offered  to  prove  a  subsequent  promise,  wns  sufficient  to  save  th(r  • 
case  from  tbe  operations  of  the  statute  ? 

Jolm  Warnock,  son  of  one  of  the  drawers  of  the  notes,  swore,  that  a 
short  time  before  his  father's  death,  he  beard  hi  in  say,  he  beUered  th^. 
notes  roere  not  satifsfied :  he  ea'pecCed  money  -ivas  at  ill  dtie  by  Carmichaef. 
Camiichael  afterwards  desired  liim  to  inquire  of  Boyd  if  any  thing- had 
been  paid  on  the  notes,  or  any  an-ang-eancnt  made  for  that  purpose  by 
h's  father,  as  he  had  not  been  called  on. 
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The  Presiding"  Judge,  after  stating  the  law  to  the  Jaiy,  instructed 
tbeniy  that,  if  they  thought  this  evidence  amounted  to  an  acknowledge 
n^nt,  that  the  money  was  still  due,  the  law  would  imply  a  promise  to 
pay,  and  they  must  find  a  verdict  for,  the  plaintiff  j  but  on  tlie  contrary 
if  it  did  not,  the  verdict  must  be  for  the  defendant. 

The  Jury  found  a  verdict  for  the  plaintiff. 

This  was  a  motion  for  a  new  trial,  on  the  ground,  that  the  verdict 
was  contrary  to  the  evidence. 

Mr.  Justice  ^'ott  delivered  tlie  opinion  of  the  Court. 

As  there  is  no  exception  taken  to  the  chjirge  of  the  court,  in  tliis 
case,  we  are  to  conclude,  that  the  law  was  correctly  cspoimdcd  and 
tlie  fiicts  fairly  submitted  to  the  Jury.  The  case  than,  resolves  itself 
into  the  question,  whether  they  have  so  far  mistaken  the  testimony,  or 
drawn  such  incorrect  conclusions  from  it  as  will  authorize  this  court  to 
interfere  and  set  aside  their  verdict  ? 

The  act  of  limitations  has  sometimes  been  held  to  be  a  bar  not  much 
to  be  favored,  and  one  which  ought  to  be  construed  with  great  strict- 
ness. For  my  own  part  however  I  consider  it  a  very  beneficial  law,  and 
that  it  is  entitled  to  the  same  liberal  exposition  as  any  other  act.  And 
although  it  may  sometimes  be  made  an  engine  of  fraud,  by  a  dishonest 
and  ungrateful  debtor,  yet,  I  think  it  more  frequently  operates  as  a 
shield  and  protection  to  the  ignorant  and  helpless,  who  have  nootlter 
means  of  defending  themselves  against  the  unjust  demands  of  rapacious 
and  dishonest  creditors.  liut  the  number  of  cases,  coming  within  its 
provisions,  have  scarcely  left  a  question  undecided  to  which  they  could 
give  rise.  And  among  the  decided  cases  I  consider  it  now  well  settled, 
that  a  clear  a'lid  explicit  acknoivlfdgment  of  the  debt,  -will  save  it  from  the 
operation  of  the  statute.  (Tea  vs.  Fuicraker,  2  Bw^.  1099.  Tnicman 
YS.FeniG7tf  Coxvper,  548. J  And  for  the  best  of  all  possible  reasons;  a 
person  is  always  permitted  to  renounce  what  is  for  his  own  benefit. 

The  acknowledgment  of  a  debt  always  implies  a  promise  to  pay. 
And  it  cannot  require  higher  evidence  to  revive  a  stale  demand,  than 
to  establish  a  new  one.  Even  a  conditional  proiid{>e  is  sitjjficient  to  take 
a  case  out  of  the  statute,  fllevUiig  vs,  Hastings,  1  Salk\  29.  S.  C.  1 
/.ordi^flir,  389,  421.J 

A  refei'tnce  to  arbitration  has  been  held  sufficient. 

But  in  this,  as  in  every  other  case  between  positive  proof,  which  is 
certain,  and  light  presumption,  which  proves  nothing,  the  shades  of  dif- 
ference are  so. infinitely  multiplied  that  much  must  always  be  left  to  the 
sound  discretion  of  the  Court  and  Jury.  The  evidence  of  acknowledg- 
ment in  this  case,  I  think  of  a  ver^'  equivocal  character.  And  I  should 
have  been  very  well  satisfied,  if  the  Jury  had  found  a  verdict  for  the 
defendant,  ^wt  l^\xi]L  it  tvas  a  questitni  proper  for  their  consideration. 
fLioyd  vs.  Maund,  2  D.  &  E.  760. J  It  appears  to  have  i-een  f^iirJy 
submitted  to  them.     And  althoni^h  tliis  Pourt   would  not.  in  all  pro!"!i- 
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bility,  havetband  such  a  verdict,  they  do  not  consider  it  so  maqa- 
festly  contrary  to  evidence,  as  to  authorize  them  to  set  it  aside. 

The  motion,  therefore,  must  be  discharged. — fb.J 

Justices  Gantty  Richardson  and  Johntorty  cbncurred. 

Stark^  Solicitor,  for  the  motion. 
Felder,  contra. 

fb.J*^See  Executors  Gray  vs.  Kemahan,  2  Const.  Rep.  67.  Row- 
croft  vs.  Lomas,  4  Maule  &  Selwyn,  457.  Gibbons  vs.  M'Casland,  1 
Barn.  &  Aid.  692-3.    Swan  vs.  SowelL— /6.  760.  R. 

W.  W.  Trapier,   Administrator  of  Jno.  Smith   vs. 
Thomas  R.  Mitchell, 

If  a  pluntifTsue  as  Executor  or  administrator,  he  must  make  profcrt  of 
his  letters  testamentary,  or  of  administration ;  and  defendant  must  pray 
oyer,  and  make  such  objections  thereto  as  he  like ;  or  if  no  profert 
be  made,  he  must  demur. 

But  if  the  defendant  plead  the  general  issue,  he  admits  the  plaintiff 
properly  in  Court. 

JL  HIS  was  an  action  of  debt  on  bond,  (tried  before  Mr. 
Justice  JVbW,  at  Georgetown,  spring  term,  1819,)  brought 
by  plaintiiF,  as  administrator  of  John  Smith. 

The  defendant  had  pleaded  72o;i  est  factum^  on  which 
issue  was  joined. 

The  first  day  of  the  Court,  next  after  the  proceedings 
were  thus  made  up,  the  defendant's  attorney  moved  for 
leave  to  plead,  that  the  plaintiff  was  not  administrator. 
That  motion  was  refused,  and  the  plaintiff  had  a  verdict. 

This  was  a  motion  for  a  new  trial,  and  that  the  defend- 
ant might  have  the  benefit  of  his  molion  made  in  the 
court  below. 

Mr.  Justice  Nott  delivered  the  opinion  of  the  Court. 

This  question  having  been  decided,  and  the  practice  of 
our  courts  conformed  to  it,  for  the  last  fifteen  years,  it  is 
not  necessary  to  quote  authorities  in  support  of  the  opinion 
now  delivered.  In  tlie  case  of  Reynolds  vs.  Terrence^ 
decided  at  Columbia,  the  rule  was  laid  down  as  I  think 
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^e  12^^  is^  that  when  a  person  sues  in  the  character  of  an 
executor  or  administrator,  he  must  make  profert  of  his  let- 
ters testamentary,  or  of  administration,  as  the  case  may  he. 
If  he  fail  to  do  so,  the  defendant  may  demur  to  the  de- 
claration* If  he  make  profert,  the  defendant  may  crave 
oyer,  and  the  letters  must  be  produced  for  his  inspection* 
He  may  then  take  any  exception  to  them  by  pleading  or 
otherwise  that  he  may  think  proper.  But  if  he  then  plead 
the  general  issue,  he  admits(  the  plaintiff  properly  in  Court; 
and  he  is  not  bound  to  produce  his  letters  afterwards* 
(^Exors.  vs.  Oldham^  Haywood's  Rep.  165.  Berry'^s  AdrrCr. 
vs.  Pullam^  Do.  16.^ 

The  plea  oineunques  Exor.  is  a  plea  to  the  disability  of 
the  plaintiff,  and  does  not  go  to  the  merits  of  the  action. 
And  when  the  regular  order  of  pleading  is  conducive  to 
the  ends  of  justice,  it  ought  not  to  be  dispensed  with. 

The  motion  in  this  case  must  be  refused. 

Justices  Colcock^  Gantty  Johnson  and  Richardson^ 
concurred. 

E.  P.  ShionSj  for  the  motion. 

Samuel  Wharton  vs.  C.  &  H.  O'Hara. 

oil  an  action  to  recover  back  money  paid  for  prime  Coffee,  which 
turned  out  to  be  damaged,  the  difference,  only,  between  prime 
Coffee,  and  that  of  inferior  quality,  can  be  recovered. 

An  action  for  money  had  and  receive4,  will  not  lie  to  recover  back  the 
purchase  money,  where  the  property  has  turned  out  to  be  unsound, 
unless  there  has  been  a  return  of  the  property,  or  at  least  a  tender  of  it, 
or  where  there  has  oeen  an  entire  failure  of  consideration. — C^J 

"Where  the  plaintiff  advertised  Coffee  as  prime,  and  represented  it,  a» 
tucht  at  ^he  sale,  f auction  J  though  he  exposed  the  bags  containing 
the  same,  vfdcH  ndg-ht  have  been  examined,  yet,  he  is  liable  to  the  put' 
chaser  for  the  deficiency,  if  damaged. 

X  HIS  was  an  action  odndebitatvs  assumpsit y  brought  in 
the  City  Cc^art,  to  recover  back  73  dollars  63  cents,  which 
plaintiff  had  paid  for  four  bugs  of  coffee,  purchased  at 
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auction,  as  good  coffety  yf\iic\i  was  found  afterwards  to  b^ 
damaged. 

It  appeared  in  evidence,  that  the  coffee  had  been  advert 
tiscd  previous  to  the  sale,  as  prime  coffee,  and  that  a  sam* 
fie  w^s  exhibited  at  the  time  of  sale,  which  was  sound  and 
good.  It  was  also  proved,  that  it  wais  exposed  in  bags, 
and  might  have  been  examined,  by  the  purchaser,  before 
and  at  the  time  of  sale.  And  that  the  plaintiff  had  it  in 
possession  about  six  weeks  before  he  discovered  the 
Unsoundness. 

The  Judge  of  the  Inferior  Court,  instructed  the  Jury  to 
find  for  the  plaintiff,  and  they  found  for  the  full  amount  of 
the  purchase  money. 

Defendant  appealed  to  the  Circuit  Court,  and  moved 
for  a  new  trial,  on  the  following  grounds ; 

1st. — ^That  there  was  no  express  warranty  of  soundness, 
and  being  sold  at  auction,  the  law  would  not  imply  one. 

2d. — That  having  been  six  weeks  in  plaintiff's  posses- 
sion, it  might  have  been  damaged  after  the  purchase. 

'  Sd. — That  if  the  plaintiff  was  entitled  to  a  verdict,  he 
should  only  have  recovered  the  difference  between  good 
and  damaged  coffee,  and  not  the  whole  amount  of  the 
purchase  money. 

The  case  was  tried,  January  Term,  1818,  at  Ch^lesion, 
before  Mr.  Justice  Grimiey  and  the  verdict  of  the  City 
Court  was  supported. 

This  was  a  motion  to  reverse  that  decision,  and  to  grant 
a  new  trial  on  the  grounds  above  stated. 

Mr.  Justice  Nott  delivered  the  opinion  of  the  Court. 

It  is  not  necessary  to  determine  in  this  case,  whether 
the  doctrine  of  implied  warranty,  which  is  maintained  in 
our  courts,  applies  to  sales  at  auction  or  not.  For  even 
though  the  law  might  not  imply  a  soundness  of  property 
merely  from  the  soundness  of  price,  yet  misrepresentatiott 
is  considered  as  amounting  to  an  express  warranty^— 
Advertising  this  as  prime  coffee,  and  exhibiting  a  part  of 
it  as  such,  was  tantamount  to  an  express  undertaking  of  the 
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seller,  that  the  article  lyas  of  the  quality  which  it  v/as 
represented  to  be.  And  although  it  was  publicly  exposed 
to  inspection,  yet  there  was  no  reference  made  to  the 
purchaser  to  examine  and  judge  for  himself.  But  on  the 
contrary,  a  specimen  was  exhibited  by  which  the  whole 
was  to  be  judged ;  and  he  purchased  on  the  faith  and 
credit  of  the  vendor,  and  not  on  his  own  view.  And 
although  I  do  not  see  any  ground  in  this  case  to  suppose 
that  an  actual  fraud  was  intended,  yet,  the  vendor  hav- 
ing advertised  it  as  prhne  and  represented  it^  at  the  saky  as 
sttchy  was  bound  to  make  it  good.  The  same  degree  of 
good  faith  ought  to  be  observed  in  sales  at  auction,  as  in 
other  sales. 

2d«  Whether  the  coffee  was  damaged  at  the  time  of  the 
sale,  or  became  so  afterwards,  was  a  question  for  the 
consideration  of  the  Jury;  and  the  presumption,  that  it 
became  so  afterwards,  I  think,  was  very  well  repelled  by 
the  evidence  offered  on  the  trial. 

3d.  But  defendant's  strong  hold  is  on  the  last  ground. 
In  England  it  is  held,  that  an  action  for  money  had  and  re- 
teived^or  indebitatus  assumpsit^wiW  not  lie  to  try  a  warranty. 
f  Power  vs.  Wells ^  Cowpe r  S19,  Stuart  vs.  Wilkins^Doug, 
18. J  The  party  must  declare  on  the  warranty.  And  it 
was  held  by  this  court  in  the  case  of  Fowler  £s?  Williams^ 
at  Columbia,  that  when  the  plaintiff  brought  this  action  to 
recover  back  the  purchase  money  of  a  horse  which  had 
died,  that  the  action  would  not  lie,  as  he  had  not  tendered 
back  the  property.  Whether  that  decision  is  to  be  sup- 
ported or  not,  I  apprehend  it  is  well  settled,  that  a  person 
cannot  recover  on  a  single  couixi  ioT  m  one  y  had  and  received^ 
unless  there  has  been  a  return  of  the  property,  or  at  least 
a  tender  of  it,  or  where  there  has  beem  an  entire  failure  of 
consideration.  Whether  there  was  any  count  in  this 
declaration  on  which  plaintiff  could  recover,  does  not 
appear.  But  it  is  obvious  from  his  own  showing,  that  his 
demand  arose  on  account  of  the  coffee  having  been  dam- 
aged, and  not  that  it  was  entirely  worthless.  He  was  only 
therefore  entitled  to  recover  the  difference  between  prime 
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coffee  and  that  of  iafcri<Hr  quality.  He  was  not  entitled  to 
the  coffee  and  money  both  ;  and  therefore  a  new  trial  must 
be  granted. 

Justices  Cokock  and  Cheves  Qoncurred» 

Mr.  Justice  Ganti  dissented. 

Qrimke^  for  the  motion. 
Belser^  contra. 

("a»  J^See  Bye»  vs.  Bosticlc,  %  Const,  Hep.  fS.  R. 


George  Skinner  vs.  Fargus  M'Dowell. 

Po80e8Mon  oLoM  will  not  enable  tbe  pUintiJOT  to  maintain  trcffHut 
against  the  rightful  owner. 

M.  HIS  was  an  action  of  trespass,  tried  before  Judge 
^ott^  at  Georgetown,  April  term,  1819. 

The  plaintiff  proved,  that  a  negro,  the  subject  of  this 
dispute,  was  in  his  possession. — -That  the  defendant,  with 
two  other  persons,  overtook  him  on  the  Georgetown  road. 
One  of  the  persons,  a  Mr.  Davis,  claimed  the  negro,'  and 
the  defendant  took  him  away.  No  violence,  either  by 
word  or  action,  was  used  by  defendant. 

On  the  part  of  the  defendant,  an  offer  was  made,  to 
prove  that  the  negro  was  his  property,  which  was  admit- 
ted by  the  counsel  for  the  plaintiff. 

A  motion  was  made  for  a  non-suit,  which  was   over- 
ruled; the   Presiding   Judge   ruling  thsit  possession  wsa 
sufficient  to  maintain  the  action. 
'  A  verdict  was  then  found  for  the  plaintiff. 

A  motion  was  now  made  to  set  aside  the  verdict,  on  the 
ground,  that  possession  alone  will  not  enable  the  plaintift' 
to  maintain  trespass  against  the  rightful  owner. 

Mr.  Justice  Colcock  delivered  the  opinion  of  the  Court, 
I  take  it  to  be  a  well  established  principle,  that  a  per- 
son may  take  possession  of  his  own  property  wherever  he 
may  find  it,  though  not  permitted  to  use  violence  or  do  an 
iipjury  to  another*  In  treating  of  the  action  of  trespass  for 
injuries  to  personal  property,  it  is  considered  \ 
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**  1st.  With  reference  to  the  ihing  affected* 

2d.  I'he  plaintiff's  right  thereto. 

3d.  The  nature  of  the  injur}' — and 

4th.  The  situation  in  which  the  defendant  stood,  as 
whether  tenant  in  common,  bailee,  &c.'' 

*'  With  respect  to  the  plaintiffs  interest  in  the  property 
affected,  he  must,  at  the  time  when  the  injury  was  com- 
mitted, have  had  an  actual  or  constructive  possession,  and 
glao  a  general  or  qualified  property  therein ;  which  may 
be  either  :  1st,  in  the  case  of  the  absolute  or  general  owner 
entitled  to  immediate  possession ;  2dly.  The  qualified 
owner,  coupled  with  an  interest,  and  also  entitled  to  im- 
mediate possession ;  3d.  A  bailee  with  a  mere  naked  au- 
thority, unaccompanied  with  any  interest,  except  as  to  re- 
muneration for  trouble,  &c.  but  who  is  in  actual  possession  ; 
4th.  Actual  possession,  though  without  the  consent  of  the 
real  owner,  or  even  adverse."  In  which  latter  case  one 
may  maintain  trespass  or  trover  against  all  but  the  real 
owner*  An  instance  of  which  is  the  finder  of  any  article* 
{Armory  V9.  Delamire^  1  Str.  505.  2  Saunders  M<u 
?i.  \.)  It  is  even  said,  that  one  who  has  an  illegal  posses- 
sion may  maintain  this  action  against  all  but  the  real 
owner.  (I  Chitty^  167. J  When  violence  is  used,  the 
owner  is  not  subject  to  an  action  for  the  taking  of  the 
property,  though  he  may  be  subjected  to  a  prosecution  for 
the  violence,  or  to  an  action  for  any  injury  which  may  be 
done  to  the  property  of  the  plaintiff  in  the  act  of  taking. 
Where  a  plaintiff  is  in  possession  of  land  under  a  void 
lease,  he  may  maintain  possession  against  a  wrong  doer. 
But  if  a  defendaht  can  show  himself  entitled  to  the  land  or 
to  the  possession,  he  cannot  be  made  responsible  to  a  person 
who  has  nothing  more  than  a  naked  possession,  even  though 
he  entered  upon  and  took  possession  of  the  land  by  force. 
C4  Johnson  Rep.  150.  Taunton  vs.  Costar^  7  Term  Rep. 
A&7.)  If  the  entry  be  with  strong  hands,  or  a  multitude 
of  people,  it  is  an  offence  for  which  the  party  entering  must 
answer  criminally,  but  this  cannot  render  him  a  trespasser 
against  a  party,  who  has  no  interest  in  the  locus  in  quo,  and 
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is  in  fact  a  wroag  doer  in  consequence  of  his  illegal  entry. 
So  also  it  is  said,  where  a  tenant  from  year  to  year  holds 
over  after  proper  notice  to  quit,  the  laodlord  enters  by 
force  and  turns  him  out,  he  cannot  maintain  trespass 
against  the  landlord. 

The  motion  is  granted. 

Justices  Bay^  Johnson  and  Nott^  concurred. 

•   Mr.  Justice  GantU 

I  dissent  in  this  opinion.  At  the  time  of  the  taking, 
the  plaintiff  had  a  possession ;  and  till  the  right  of  prop- 
erty was  tried  by  an  action  between  the  several  claimants,  it 
oxight  not  to  have  been  invaded.  The  right  to  this  negro 
was  afterwards  tried,  and  established,  to  be  in  Davis,  but 
this  cannot  have  a  retrospective  operation  to  justify  an 
act  of  taking,  which  was  at  the  time  illegal. 

Dunkin^  for  the  motion. 
Wilson^  contra. 

Exnc  of  Gordon  vs.  Charles  Goodwin  &  A.  Beggs.- 

Where  a  party  sues  in  the  right  ofanotfier,  as  Executor,  &c.  the  defend- 

i  ttnt,  if  he  wish  to  make  any  objection,  because  others  are  not  joined, 

.  he  must  plead  it  in  abatement,  and  tbe  court  will  not  grant  a  nonsuit; 
but  if  he  sue  in  his  cnon  rights  the  non-joinder  of  others  may  be  the 
cause  of  nonsuit. 

Where  a  father  purchases  property  with  money  out  of  his  own  estate, 
and  drew  a  bill  of  sale  of  the  same  to  himself,  "ks  agent  to  the  trustees 
of  bis  wife  and  children,  and  kept  the  same  in  secret,  and  used  the 
property  as  his  own,  and  afterwards  sell  the  same  to  a  bonajide  pur- 
chaser, for  a  valuable  consideration,  without  notice,  the  court  will 
consider  such  bill  of  sale  as  fraudulent  against  such  purchaser. 

The  court  will  require  great  stHctness  in  proving,  that  the  property  was 
purchased  by  the  trust  fund,  after  appearing  as  the  husband's,  although 

:  it  be  expressed,  in  the  bill  of  sale,  to  have  been  purchased  by  the 
trust  fund. 

In  all  cases  where  a  party  adding  and  assisting,  by  furnishing  another 
with  the  show  of  capital,  he  makes  whatever  capital  he  so  furnishes 
absolutely  liable  for  so  much  as  is  obtained  upon  its  credit :  tU  videtur. 

JlHIScase  was  tried  before  Mr.  Justice  Johnson^  at 
Barnwell,  April  Terra,  1819, 
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The  testator,  Ambrose  Gordon,  made  his  will,  in  Geor« 
gia,  and  died  there,  appointing  the  plaintiff,  Executrix, 
and  two  others,  Executors.  A  copy  of  the  will  was  lodged 
in  the  Ordinary's  office,  in  Edgefield  district,  and  thci 
plaintiff  alone  qualified  in  this  state.  She  commenced  this 
action,  without  numing  the  other  Executors,  for  the 
recovery  of  certain  negroes  in  possession  of  defendants. 

The  defendants  pleaded  the  general  issue,  and  the  statute 
of  limitations. 

On  the  trial,  the  defendant's  counsel  moved  for  a  non* 
suit;  because,  by  the  production  of  the  will,  it  afforded 
evidence,  that  there  were  other  persons  who  ought  to  have 
been  plaintiffs  in  this  suit. 

The  court  overruled  the  objection* 

The  evidence  then  made  the  following  case: 

Charles  Goodwin,  one  of  the  defendants,  by  a  bill  of 
sale,  dated  the  6th  day  of  January,  1802,  conveyed  to 
plaintiff's  testator,  the  negroes  in  dispute.  This  instru- 
ment was  executed  in  Savannah,  and  the  negroes  were  at 
that  time  in  Barnwell  district.  The  biH  of  sale  had  aH 
indorsement  on  it,  made  by  Benjamin  Sims,  some  time  in 
the  same  year ;  stating  that  at  the  request  of  Colonel 
Gordon,  he  had  called  on  defendant,  Goodwin,  for  the 
negroes  in  dispute,  as  the  agent  of  Gordon ;  that  they 
were  delivered  to  him  by  Goodwin,  but  suffered  to 
remsdn  in  his  possession  until  the  further  orders  of  Gor- 
don, who  died  soon  afterwards. 

Hartford  Montgomery^  examined  by  commission,  stated 
that  some  time  in  1812,  he  accompanied  the  plaintiff  to 
the  house  of  defendant,  Beggs,  where  he  demanded  the 
negroes  in  dispute — ^he  refused  to  deliver  them. 

Benjamin  Sims  was  also  examined  by  commission,  who 
stated,  that  the  indorsement  on  the  bill  of  sale  was  correct, 
with  the  addition^ thslt  Major  Goodwin,  the  other  defend- 
ant, expressed  much  gratitude  for  the  kindness  of  Gordon 
in  advancing  money  on  former  occasions. 

Thomas  Wimberly  said  he  knew  the  jiegroes,  and  stated 
their  annual  value  to  be  S  — .     This  witness  said  he  had 
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sever  seen,  tbem  in  Goodwin's  possession ;  but  they  werf 
always  held  by  Beggs  since  he  knew  them. 

yohn  J»  Gray  gave  a  similar  account  of  the  negroes  in 
dispute.  He  said  Beggs  married  Goodwin's  daughter  in 
1806,  and  he  had  seen  the  negroes  in  his  possession  since 
1813. 

The  defence  was  entirely  'on  the  part  of  Beggs.  He 
introduced  a  deed  for  one  of  the  negroes,  from  Aaron 
Richardson,  dated  in  1799,  to  C.  Goodwin,  as  agent  o£ 
John  H.  Goodwin,  of  London,  trustee  of  Elizabeth 
Goodwin,  securing  these  negroes  to  the  entire  and  exclu- 
sive use  of  Mrs.  Goodwin,  during  life,  and  at  her  deatii 
to  the  issue  of  her  body,  share  and  share  alike.  This, 
bill  of  sale  acknowledged  the  money  to  have  been  paid 
by  Charles  Goodwin,  as  the  agent  of  the  trustee.*-— 
Another  deed  from  Leroy  Hammond  (of  the  other  negroea 
in  dispute)  to  Charles  Gpodwin,  of  the  same  'character,, 
and  to  the  same  uses  in  every  respect,  was  next  read  in 
evidence,  which  bore  date,  January',  1801.  Mrs.  Good- 
win was  dead,  and  the  defendant,  Beggs,  having  inter- 
married with  one  of  her  daughters,  insisted  on  his  right 
and  possession,  derived  from  these  deeds,  as  absolute  to 
the  negroes  in  question. 

In  reply,  a  letter  from  the  defendant,  Charles  Goodwin, 
to  A.  Gordon,  dated  2d.  May,  1801,  was  adduced,  soli- 
citing, on  the  faith  and  credit  of  the  money  which  might 
be  raised  by  the  sale  or  hire  of  the  negroes,  a  loan  of 
money.  This  letter  describes  the  negroes  as  the  pro- 
perty of  C.  Goodwin,  and  acknowledges  his  private  con^ 
cems  not  only  embarrassed,  but  his  pecuniary  resources 
exiiausted. 

The  Court  charged  the  Jury  that  there  was  not  sufficient 
evidence  of  possession  in  Boggs  to  enable  him  to  avail 
himself  of  the  statute  of  limitations  :  That,  as  to  Good- 
win, his  possession,  if  they  believed  Sims'  testimony,  was 
the  possession  of  Gordon  and  his  representatives,  and 
therefore  he  could  not  set  up  the  statute.  Fnt  ii  they 
believed  the  transaction  between  C-   Goodwin   and  A. 
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Rtdmrdsoff,  and  Hammond,  was  a^r  one,  and  noK  &bri- 
cated  to  defraud  creditors  and  purchasers,  then  G<$odwt& 
hdd  as  agent  or  trustee  for  his  chOdi^n ;  his  {>ossession 
was  theirs,  and  they  ought  to  have  the  benefit  of  it.  Tfa^ 
Court,  further  charged,  that  rt  a  Court  of  Law,  it  was  the 
duty  of  the  party,  alleging  fraud,  to  prove  it;  and  that  a 
Jury  were  not  to  presume  it,  from  slight  circumstances, 
particularly  to  the  prejudice  of  third  persons,  not  parties 
td  the  transaction.  The  Jury  found  a  verdict  for  the 
plaimiflr  for  the  negroes  in  dispute  and  8  1350  damages.   * 

The  defendant  now  moved  for  a  nonsuit  t 
^  Because  the  plaintiff  should  have  included  the  other 
cxedutors  as  plaintiffs;  and  the   Court  ought  to  haV6 
ordered  the  nonsmt,  on  the  motion  below.     And  for  ft 
new  trial: 

1st. — Because  the  Jury  presumed  fraud  in  finding  for 
de  plaintiff,  of  which  there  was  no  proof. 

'  Sd^Because,  on  the  plea  of  the  statute  of  limitations^ 
defendant,  Beggs,  should  have  had  a  verdict,  since  the 
possessioti  of  C.  Goodwin,  from  the  year  1801,  was  his 
possession. 

'  3d« — ^That  the  proof,  as  to  the  value  of  the  hire,  was  vague 
and  indefinite  i  and  the  verdict,  as  to  damages,  excessive. 

Mr.  Justice  Richardson  delivered  the  opinion  of  the 
Court. 

The  motion  for  a  nonsuit  cannot  prevail,  because  the 
rule  iA  pleading  is  established,  that  defendant  must  take 
advantage  of  the  nonjoinder  of  a  co-executor,  by  pleading 
in  abatement,  after  ot^er  of  the  probate.  This  is  the  distinc- 
tioo  when  the  plaintiff  sues  in  right  of  another,  and  when 
he  sues  in  his  own  right.  In  the  latter  case,  the  omission 
may  be  cause  of  nonsuit,  but  not  in  die  former.  (\  Chitty 
13.     1  Sound.  291.  J 

The  verdict  too,  as  to  the  amount  of  damages,  is  sup- 
ported  by  the  testimony  which  need  not  be  more  particu- 
larly narrated.  Thb  was  a  question  for  the  Jury;  an^ 
the  verdict  is  not  enormous. 

10 
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.  As  to  the  possession  of  the  negroes  by  Charles  Good' 
win,  it  evidently  appears  from  the  evidence  of  Benjamin 
Sims,  that  it  was  not  adverse  from  the  plaintiiTs  testator, 
but  really  his  possession. 

But  I  hasten  to  the  ground  relied  upon  by  the  defend* 
ant,  and  seriously  argued  by  their  counsel,  for  a  new  trial, 
to  wit :  Because  the  Jury  presumed  fraud,  in  finding  for 
the  plaintiff,  of  which  there  was  no  proof. 

The  question,  submitted  t6  this  Court,  is,  can  the  ver- 
dict which  deprives  the  children  of  Mrs.  Goodwin  of 
these  negroes  in  favour  of  a  bona  fide  purchaser,  for  valu- 
able, consideration,  from  C.  Goodwin,  her  husband,  and 
TutfAoz/^  notice  of  the  setdement  in  trust,  be  supported  by 
the  testimony  \ 

The  facts  were  as  follows :  In  May,  1799,  Charles 
Goodwin,  the  husband,  styling  himself  Ojfenf  of  Chamber- 
lain, and  John  Goodwin,  trustees  of  Elizabeth,  the  wife 
of  the  said  Charles,  purchased  one  of  the  negroes  in  dis- 
pute. In  January,  1801,  the  said  Charles  Goodwin, 
styling  himself  as  before,  purchased  the  other  negroes^ 
The  consideration  money  was  said  to  be  received  of  the 
trustees,  by  the  hands  of  the  said  Charles,  and  the  negroes 
to  be  holden  in  trust  for  Elizabeth  his  wife,  and  her  chil- 
dren. On  the  23d  May,  1801,  Charles  Goodwin  wrote  to  the 
plaintiff's  testator,  Ambrose  Gordon,  parts  of  which  letter 
-I  will  refer  to.  On  the  6th  January,  1802,  Charles  Goodwin, 
in  consideration  of  %  1550,  conveyed  the  negroes  named  in 
the  letter,  to  Ambrose  Gordon,  under  which  conveyance 
«his  executrix  now  sues.  The  bills  of  sale  to  Charles 
Goodwin,  as  agent,  are  in  his  hand  writing,  and  never  re- 
corded ;  nor  does  it  appear  that  Ambrose  Gordon  could 
have  had  notice  of  them.  The  negroes  appeared,  of 
course,  as  the  property  of  Charles  Goodwin,  who  held 
possession  of  them,  and  described  them  as  his  own  prop- 
erty. This  letter  avows  his  pecuniary  embarassment.  In 
this  situation,  he  sells  the  negroes,  tp  all  appearance,  his 
own,  to  A.  Gordon.  If  Charles  Goodwin,  thus  embar- 
rassed,  paid  the  consideration  money  for  these  negroes  to 
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f  lammond  and  Richardson,  out  of  his  own  pooket^  though 
he  took  a  bill  of  sale,  which  is  kept  in  secret,  for  his  wife 
mad  children,  it  would  require  a  kind  of  hardihood  to  con- 
tend seriously,  that  there  would  not  be  grounds  to  pror 
sume  a  fraud,  even  at  Common  Law.  And  we  would 
much  more  readily  conclude  there  was  a  fraud  under  the 
statute  of  27  Eliz.  made  expressly  to  protect  purchasers, 
for  valuable  consideration,  against  mere  voluntary  settle*- 
lOnents  of  that  kind. 

%  But,  did  not  Charles  Goodwin  actually  pay  the  money 
eut  of  his  own  estate  ?  He  did  pay  it ;  drew  the  bills  of 
sale  to  himself;  kept  them  in  secret,  and  used  the  negroes 
as  his  own.  On  the  other  hand,  he  styles  himseli  a^ent  of 
certain  trustees,  which  may  suppose  a  trust  fund.  But  are 
not  these  susceptible  of  easy* proof  i  And  can  the  mere 
expression  of  the  husband,  because  put  into  writing,  when 
he  is  himself  charged  with  the  fraud  in  covering  his  own 
estate,  and  deeply  interested,  can  his  mere  expression  be 
veceived  as  any  proof  whatever  I  I  conceive  not.     But  let 

ipit  be  called  the  expression  of  the  vendor  of  the  negroes ; 
then  he  too,  must  be  sworn  to  these  facts,  else  there  is 
still  no  testimony.  If  a  husband  were  allowed  to  cover  his 
property  against  creditors  and  purchasers  by  so  simple  a 
device,  as  naming  trustees,  calling  himself  their  agent, 
and  by  the  mere  act  of  so  doing,  assuming,  that  there  is 

.  a  tnwt  fund,  the  law,  which  is  so  watchful  over  mere 
voluntary  settlements,  would  become  litterally  blind.  But 
besides  the  obvious  necessity  and  reason  for  disregarding 
the  mere  expression  contained  in  the  bills  of  sale,  there 
^re  not  wanting  adjudications  to  show  that  in  such  cnses 
evidence  of  the  trust  fund  is  required.  The  case  of 
Cadogan  vs,  Kennett^  fCowp*  434,J  and  those  in  1  Mod. 

-76,  and  2  Ves,  10  and  11,  are  in  my  judgment  very 
strong.  And  according  to  the  last  case  of  Cross  vs. 
Glode,  (2  Esfi.  Rep.  574>J  the  Court  would  require  great 
strictness  to  prove  the  property  purchased  by  the  trust 
fund,  after  appearing  as  the  husband^s.  But  suppose  for 
a  moment,  that  there  were  trust  funds  and  trustee?,  vhc 
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actually  authorised  the  ajqiropriation  of  the  vife's  moneys 
in  the  purchase  of  these  negroes,  is  there  not  great  reason 
to  say  that  they  too  have  eommitted  a  legal  fraud  upon 
the  purchaser,  in  keeping  the  transaction  a  profound  se?* 
cret,  and  suiibring  their  agent  to  exhibit  die.  property  to 
die  worid  as  his  own,  theraby  asusting  htm  to  obtain 
money  upon  a  fictitious  capital  ?  It  is  assisting  one  man 
to  cheat  another,  which  is  not  allowable*  In  all  such 
cases,  the  party  aiding  and  assisting,  by  furnishing  another 
with  the  show  of  capital,  makes  whatever  capital  he  so 
fiimishes,  absolutely  liable  for  so  much  as  is  obtained  upoa 
its  credit.  If  the  trustees  have  done  so,  they  have  com* 
mitted  a  fraud  upon  A.  Gordon,  whose  representative 
must  recover  the  negroes,  or  their  value. '  And  the  resort 
of  Mrs.  Goodwin  would  be  evidently  to  those  trustees  for 
their  more  than  unguarded  use  of  her  trust  fund. 

The  motion  is  unai^mously  dismissed. 

Justices  j8ay,  NoU  and  Gantt^  concurred. 

Mr.  Justice  C^^^ci  was  absent  when  jhe  case  was 
argued^  < 

GrimkCy  for  the  motion. 
Martiriy  contra. 

MlSSROON  &  TiMMONS  VS.  WaLDO  &  FRESai AK. 

A  found  price  implies  a  sound  commodity ;  and  though  the  discoreiy 
be  made  in  a  foreign  port,  yet  an  action  will  be  supported  to  recover 
badk  for  the  failure  of  connderation. — ('a,  J 

It  li  net  only  the  civil  law  nile,  but  the  view  of  the  common  law, 
whiob  has  always  been  adi^ited  in  tlus  st^tc^  ut  temik. — fb.J 

JLmS  ^as  an  action  brought  for  the  value  of  four  bar* 
xek  of  bread,  toge^er  with  the  freight  to  Havanna,  and 
the  duties  there  paid. 

Paptain  y^hn  Pratt  was  the  only  witness-  produced* 
lie  pr«iK^,  that  be,  with  Captain  Crockery  was  called  oo, 
in^  Ifav^nc^  by  Mr.,J9rair,  a  merchant  of  that  place,  t» 
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examine  twelve  barrels  of  bread,  which  the  defe^dantr 
admtted  were  purchased  of  theon  :  That  on  examinatioD, 
it  appeared,  that  these  barreb  were  fraodulently  packed; 
that,  at  both  ends  was  new  bread  of  English  stamp,  bur 
in  the  middle,  the  bread  wsis  oU^  mutty^  aod  not  fit  for 
hogs  to  eat;  fitax  the  bread  was  turned  out  6n  deck,  wd' 
they  separated  the  bad  from  the  good ;  that  the  bad,  which 
was  totally  wortMess,  filled  four  barrels ;  and  that  it  was 
tlirown  over  board,  being  unfit  for,  any  use ;  thai  the 
freight  charged  was  at  a  fair  price,  and  he  believed  thie  du*  ' 
ties  were  higher  than  estimated  in  the  platntif  s  demand. 

The  Judge  charged  in  favor  of  die  pbdntiff. 

The  Jury  however  found  a  verdict  for  die  dtffendanlB. 

A  aootiao  was  made  for  a  new  trial,  on  the  ground,  that 
die  verdict  of  the  Jury  was  contrary  to  law  and  evidence. 

Mr.  Jusdce  Richardoon  deUveted  the  opinion  of  the 
Conrt. 

It  is  the  unaninsous  opinion  of  the  Couvt,  Aat  die  vev« 
diet  is  contrary  to  evidence.  The  doctrine  is  now  estab- 
Ushed,  that  whenever  a  fisir  price  is  given,  the  commodity 
add,  with  or  without  an  express  warranty,  must  be  sound. 

The  whole  doctrine,  though  sometimes  considered  new, 
is  nodiing  more  than  the  practical  use  of  the  plain  moral 
maxim,  that  honesty  is  the  best  policy.  I  deem  it  in 
truth  die  common  law  rule  and  no  more ;  dispensing  with 
what  may  be  jusdy  called  the  habit  of  the  common  law 
decisions,  ip  requiring  direct  proof  of  a  warranty,  expressed 
at  the  time  of  sale ;  as  though  the  common  law  did  neC 
allow,  in  this  one  instance,  of  its  favorite  circumstsmtidl' 
evidence,  which,  as  we  are  so  often  reminded  by  the  best 
common  law  Judges,  cannot  lye,  nor  even  of  the  evidentta 
retm  At  all  events,  if  a  doctrine  can  be  established  sn^ 
known,  I  believe  this  is  settled  and  Imown.  Sometime^ 
doubted,  it  is  true,  by  some  individual  Judges,  but  again 
setded  under  almost  every  ehange  of  the  bench,  uniformly 
in  the  same  way,  as  in  the  foundation  case  t^  Tmrod^i. 
Skacliread.  (1  Matf  3MiJ    Guarded,  as  it  is  by  the  Um 
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tion  recommended  in  the  case  of  Rouple  vs.  M^Carty^ 
CI  Bay  480,J  these  adjudications  have  triumphed  over 
every  variety  of  oppositioo,  and  settled  this  law  in  South 
Carolina. 

In  the  case  before  us  the  only  evidence  adduced,  showed 
a  total  failure  of  consideration^  and  afforded  even  suspicion 
of  fraud.  At  both  ends  of  the  barrels  were  loaves  o£ 
English  stampv  which,  in  the  inspection  of  bread  and  bis- 
cuit, is  perhaps  equal  to  the  old  English  sterling  stamp  ; 
but  in  the  centre  was  a  musty  collection  which  was  equal 
to,  and  perhaps  worse,  than  a  mixture  of  base  metals 
within  pure  silver.  And  though  no  forgery,  yet,  if  the  arti- 
fice of  concealing  unwholesome  provisions  within  sound, 
could  be  brought  home  to  an  individual,  it  is  questionable 
if  an  indictment  for  swindling  would  not  lay.  Policy  as 
-well  as  honesty  and  law,  forbid  our  countenancing  the 
mistake,  that,  unless  the  examination  be  within  our  ports, 
the  evidence  must  fail.  If  such  shipments  to  the  Havanria 
were  so  encouraged,  the  Spaniards  might  well  repay  us  in 
the  like  coin,  and  transmit  us  tobacco  stems  for  best 
segars,  or  clay  within  their  white  sugar.  All  imaginable 
fairness  must  be  required  in  commerce,  especially  where 
custom  and  convenience  do  not  authorize  a  perfect  inspec- 
tion of  every  package.  Such  rules  are  especially  wise  in 
tts,  who  are  an  iibporting  people,  and  therefore  look  for 
,  great  integrity  from  foreign  merchants.  If  a  case  were 
required  to  illustrate  such  principles  of  common,  honest, 
and  obvious,  policy,  that  of  Barnard  £sP  Tates^  (1  Nott  is?- 
JPCord  142, J  sometimes  called  the  Gurry  Case^  would 
be  in  point,  where  this  moral  doctrine  is  reconsidered, 
and  we  scrupled  not  a  moment  in  making  the  foreign 
trader  retake  his  blubber.  Let  us  then  be  as  severely 
just,  when  the  sides  are  changed,  and  give  the  world  no 
excuse  for  treating  us  ill. 

A  new  trial  is  therefore  ordered. 

Justices  Colcock^  Nott^  Gantt  and  Johnson^  concurred- 

(^a.J— Sec  Barnard  n.  Yates,   fl  J\''ott  6f  J^CortPa   Rep.   142. J 
Also,  Smith  vs.  JiV  CaH,    ColJ^Iay   1821,  in  which  cose  it  vas  hclij. 
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t&at  the  Uw  does  not  imply  any  warranty  of  the  moral  qualities  of  a 
slave. 

Cb,J — VidCf  ante  Vol.  1, 152,  note  a.  And  see  the  above  opinion  of 
Sftdth  v9.  M^Cafl,  wherein  Judge  ^ott  savs,  **  I  have  no  idea  myself  tbat 
the  Judgfes,  who  first  established  the  doctrine,  intended  to  introduce  a 
zuie  of  the  Civil  Law  in  oppontion  to  the  Common  Law.  I  believe  it 
was  then  considered  as  a  rale  of  the  Common  Law.  His  Honor  re- 
ferred to  Judge  Ch'09e*a  opinion  in  Parkinaon  V8.  Jjte^  f2  Eiuf*  Rep. 
321,  J  where  it  is  said,  that  the  doctrine  of  implied  warranties  was  un- 
settled, until  Lord  Ma-nafield  said,  **  there  must  either  be  an  express  war- 
ranty of  soundness,  or  fraud  in  thS  seller,  in  order  to  maintain  the 
action." 

The  case  alluded  to,  as  having  been  decided  by  Lord  Manofieldp 
is  the  case  of  Stuart  vo.  ffUkiTu^  fDoug.  18,  J  which  was  decided  in 
1778,  during  our  revolution  :  So  that  when  the  rule  came  to  be  settled 
in  this  country,  not  having  heard  of  the  decision  in  England,  our  court 
took  their  own  view  of  the  subject. 

Since  we  have  experienced  the  benefit  and  evil  of  the  doctrine,  we 
believe,  that  there  are  few  Judges  or  Lawyers,  in  the  state,  who  do  not 
legret  that  the  view,  adopted,  should  ever  have  been  taken.  Nothing  is 
more  common  than  to  hear  it  deprecated  at  the  bar.  And  yet,  as  wa 
have  said  before.  Cooper  and  KetUf  two  very  wise  men,  have  expressed 
their  approbation  of  the  reasoning  of  tlie  civiliano  ;  and  God  knowi^  the 
language  of  the  former  is  strong  enough.  R. 

• 

Kennedy  vs*  Williams* 

J.N  this  case,  where  a  sufficient  number  of  Jurora,  who 
were  summoned  on  the  original  pannel,  did  not  appear, 
and  the  Court  ordered  talesmen  to  be  drawn  and  sum- 
moned, according  to  the  Act  uf  Assembly,  and  the  sheriff 
summoned  a  person  who  had  not  been  drawn,  and  who  sat 
•n  the  trial,  which  was  not  known  to  the  parties,  until 
after  the  Jury  had  brought  in  their  verdict,  it  was  held 
to  be  a  good  ground  yj?r  a  new  trial. 
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NeedSam  Davis  vs.  James  Davis. 

Iq  actions  of  slander  a  new  trial  will  never  be  granted  on  the  ground 
of  excessive  damages,  unless  they  so  far  exceed  all  proportion  to  the 
injury,  as  necebsarily  to  strike  every  one,  at  once,  with  the  convic- 
tion that  the  Jury  were  led  away  by  public  prejudice  or  private 
feeling. 


JLRIED  before  Mr.  Justice  Johnson^  at  Columbia, 
October  Term,  1819. 

This  was  an  action  of  slander,  in  which  the  plaintiff 
obtained  a  verdict  for  500  dollars  damages. 

The  declaration  charged,  that  the  plaintiff  was  a  mer- 
chant, and  that  the  defendant,  intending  tb  injure  him  in 
that  behalf,  said,  &c.  *^  you  are  a  damned  rogue^  and  have 
got  my  money  on  your  shelves ;"  Cinnuendo.)  That  the 
plaintiff  was  dishonest  and  unfair  in  his  dealings,  &c. 
There  were  several  counts  in  the  declaration,  charging  the 
same  words  Substantially,  with  the  necessary  innuendos. 

The  proof  was,  that  the  defendant  in  passing  the  plain- 
tiff's store,  in  Columbia,  without  any  provocation  imme- 
diately preceding,  stopped  at  the  plaintiff's  door,  and 
looking  in,  said  "  you  are  a  damned  rogue^  and  have  got 
mij  money y  or  money^s  worthy  on  your  shelves  ;*^  which  he 

It 
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repeated  several  times.  The  plaintiff  said  nothing  JLo 
him,  and  the  defendant  gave,  at  the  time,  no  explanation 
as  to  what  particular  transaction  the  words  referred  to, 
and  went  away.  There  were  several  persons  present, 
and  some  customers  were  then  in  the  store,  dealing. 
There  was  no  proof  of  the  word^s  having  beei^  spoken  at 
any  other  time. 

On  the  part  of  the  defendant,  it  was  proved,  that  the 
plaintiff  was  indebted  to  him  at  the  time,  in  the  sum  of 
1,000  or  1,200  dollars,  as  the  security  of  John  B.  Thomas, 
who  had  failed  and  gone  off,  leaving  the  plaintiff  to  pay 
the  debt.  That  the  defendant  had  applied  to  the  plaintiff 
to  get  a  small  quantity  of  sugar  and  salt,  on  account  of 
this  debt,  but  the  plaintiff  declined  it.  And  on  another 
occasion,  the  plaintiff  said,  as  the  defendai\t  had  sued  him 
for  this  debt^  he  would  not  pay  it,  until  he  was  compelled 
by  a  course  of  law.  The  defendant  was  proved  to  be 
tvealthy.  The  defendant  now  moved  for  a  new  trial,  od 
the  grounds  : 

lst.--^Because  the  damages  were  outrageously  exces* 
sive. 

2d. — Because  the  words,  proved,  had  relation  to  the 
xSonpayment  of  the  debt  due  by  the  plaintiff,  to  the  defend- 
ant, as  the  security  of  John  B.  Thomas,  and  the  Jury 
ought  therefore  to  have  found  for  the  defendant. 

Mr.  Justice  jfohnson^  who  tried  the  cause,  delivered 
the  opinion  of  the  Court. 

1st.— There  are  cases,  iu  which  excessive  damages 
alone  have  been  made  the  basis  of  a  new  trial ;  but  they 
are  rare,  and  I  trust,  that  this  Court  will  never  add  to  the 
number,  except  in  cases  of  the  most  imperious  necessity. 
They  are  always  a  subject  for  the  exercise  of  the  sound 
discretion  of  a  Jury ;  and  this  Court  will  never  interfere 
unless  they  so  far  exceed  all  proportion  to  the  injury  as 
necessarily  to  strike  every  person  at  once  with  the  con- 
viction, that  the  Jury  have  been  led  away,  either  by  pub- 
lic prejudice  or  private  feeling ;  and  notwithstanding  X 
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am'disposed  to  think,  under  all  the  circumstances,  all  the 
purposes  of  justice  would  have  been  attained  by  a  verdict 
for  a  less  amount  than  that  found  by  the  Jury,  I  am  not 
prepared  to  say,  that  the  verdict  is  of  that  character.  An 
honest  fame  is  of  vast  importance  to  every  member  of  the 
community,  and  more  so  to  the  merchant  than  almost  any 
other.  ,  The  basis  of  hi^  business  is  his  credit  and  thie 
confidence  reposed  in  him.  And,  considering  the  wealth 
of  defendant,  the  verdict  does  not  strike  me  as  bearing  sp 
great  a  disproportion  to  the  injury  as  to  establish  the  con- 
viction, that  it  was  given  under  an  improper  influence. 

2d;— If  words  are  spoken  of  a  merchant,  charging  him 
with  dishonesty  or  unfairness  in  dealing,  no  one  will  douht 
they  are  actionable,  f  2  Esp.  Dig.  Gould^s  Ed.  86  ;J  and 
if  the  words,  spoken  by  the  defendant,  in  this  case,  had 
relation  to  the  plaintiff's  conduct,  as  a  merchant,  the  hafsh 
term  rogue  would  necessarily  imply  fraudulent  practices. 
Now,  if  we  separate  the  evidence  of  the  plaintiff  from 
that  addi^ced  by  th^  defendant,  in  relation  to  facts  of  which 
the  by-standers  could  have  no  knowledge,  and  to  which 
the  defendant  did  not  allude,  so  as  to  direct  their  atten- 
tion to  them,  the  case  would  be  settled ;  for  it  seems  to 
me  impossible  to  infer  any  thing  else  from  them  than, 
that  the  plaintiff  had,  by  unfair  practices,  as  a  merchant, 
added  to  hi$  stock  at  the  expense  of  the  defendant.     The 
rule,  that  words  are  to  be  construed  in  mitiori  sensu^  ha^ 
long  been  exploded^  and  it  is  now  well  settled,  that  they 
are  to  be  taken  in  that  sense  in  which  they  would  be 
understood  by  those  who  hear  them,  f2  Esp.  Dig.  98.J 
That  it  is  the  province  of  ^  Jury  to  decide  on  the  con- 
struction of  words,  which  mqy  apply  to  different  subjects, 
I  need  only  cite  the  opinion  of  this  Court  in  this  very 
case,  when  before  it  on  a  motion  to  set  aside  a  nonsuit. 
Indeed,  the  position  is,  I  think,  self  evident,  that  when- 
ever there  is  evidence  on  both  sides,  the  Jury  inust  weigh 
it,  and  strike  the  balance.     If  then,  the  defendant,  at  the 
time  of  speaking  the  words  charged,  disclosed  the  facts 
tg  which  he  now  pretends  they  alluded,  I  agree  they 
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would  have  explained  away  the  slanderous  character  .oi 
the  words ;  and  the  introduction  of  them  on  the  trial  of 
the  case  ought  to,  and  probably  did,  have  their  influence, 
in  mitigation  of  the  damages ;  but  surely  a  defendant 
ought  not  to  be  permitted  to  publish  to  the  world  a  gross 
slander,  in  relation  to  one  subject,  which  is  predicated  on 
facts  connected  with  another,  v/hich,  if  disclosed,  would 
wholly  explain  away  the  slander.  And  I  do  think,  that 
the  keeping  of  them  back  furnishes  a  strong  circumstance 
to  show  the  malevolent  motives  with  which  they  were 
uttered. 

The  motion,  I  think,  ought  to  be  dismissed. 

Justices  Nott^  Gantt^  and  Richardson^  concurred. 

Mr.  Justice  Colcock  dissented. 

Stark^  Solicitor,  for  the  motion. 
Gregg^  contra. 

Sarah  Bates  vs.  Wilkins  Smith  &  Johk  M^Carty, 

In  an  actioTi  of  trover  against  two  defendants,  where  a  conversion  has 
been  proven  against  but  one,  and  a  verdict  found  against  both,  a  new 
trial  will  be  granted,  unless  the  plaintiff  will  discontinue  as  to  the 
defendant,  against  whom  no  conversion  was  proved. 

zXHIS  case  was  tried  before  Mr.  Justice  Johnson^  at 
Edgefield,  October  Term,  1819. 

It  was  an  action  of  trover,  for  a  horse,  in  which  the 
plaintiff  had  a  verdict.  Property  in  the  plaintiiT,  and  a 
conversion  by  the  defendant,  M^Carty^  was  satisfactorily 
proven;  but  there  was  no  evidence  whatever  of  a  conver- 
sion by  the  defendant.  Smithy  and  this  circumstance  fur- 
nished the  only  ground  of  a  motion  for  a  new  trial. 

Mr.  Justice  Johnson  delivered  the  opinion  of  the  Court. 

There  is  no  doubt,  that  the  verdict  is  wrong,  as  relates 
to  Smithy  and  it  is  equally  manifest,  that  it  is  rigltt  as 
relates  to  3rCarty^  It  is  unreasonable  to  send  the  plain* 
tiff  back  and  delay  him,  until  a  second  trial  can  be  had. 
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after  there  has  been  a  full  and  fair  investigation  of  the 
case,  in  which  the  liability  of  one  of  the  parties  is  mani- 
fested; and  it  is  equally  unjust,  that  the  other  defendant 
against  whom  there  was  no  proof,  should  suffer  by  the 
verdict* 

I  am  therefore  of  opinion,  that  a  new  trial  ought  to  be 
granted,  unless  the  plaintiiF  will  discontinue  as  to  the 
defendant.  Smithy  and  this,  with  the  unanimous  concur- 
rence of  my  brethren,  is  made  the  order  of  the  Court. 

Justices.  Cokocky  Nott^  Gantt  and  Richardson^  concurred. 

mM  "  O  "  n^ 
MiCAJAH  DiNKINS  VS.  JeSSE  DEBRUHt. 

In  an  action  for  an  assault  and  battery,  where  an  actual  battery  was 
proven,  although  a  jury  may  give  merely  nominal  damages,  yet,  they 
cannot  find  a  verdict  for  the  defendant ;  and  in  such  case,  a  new 
trial  may  be  ordered,  unless  the  defendant  agree  to  pay  the  costs  of 
the  suit. 

X  HIS  was  an  action  for  an  assault  and  battery,  tried  be- 
fore Mr.  Justice  Johnson^  at  Columbia,  October  Term, 
1819. 

It  appeared  on  the  trial,  that  the  defendant  charged  the 
plaintiff  with  having  stated  a  falsehood,  calculated  to  lessen 
him  in  the  estimation  of  Mr.  Herbemonty  a  merchant,  itt 
whose  employment  he  was  clerk,  which  the  plaintiiF  avowed 
and  afRrmed  to  be  true,  concerning  which,  however,' there 
was  no  proof,  except  the  opinion  of  a  witness  who  thought 
it  a  fabrication  of  the  plaintiff.  That  a  good  deal  of  mutual 
recrimination  and  abuse  ensued,  and  the  plaintiff  turned  off, 
af&rming  the  truth  of  what  he  had  said,  and  the  defendant 
struck  him  two  blows,  the  last  of  which  knocked  hina 
down,  and  then  kicked  him,  and  gave  him  a  bruise  on  the 
face  ;  but  there  was  no  proof  of  the  plaintiffs  having  sus- 
fained  any  serious  personal  injury. 

The  defendant  had,  at  a  preceding  term,  plead  guilt}'  to 
no  indictment  prosecuted  by  the  plaintiff  for  the  same 
lissault,  and  on  these  facts  being  brought  to  the  view  of 
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the  Court,  the  defendant  was  sentenced  to  one  weeks  im- 
prisonment, and  to  pay  a  fine  of  twenty-five  dollars,  and  the 
costs  of  the  prosecution. 

The  Jury,  contrary  to  the  charge  of  the  Presiding 
judge,  found  a  verdict  for  the  defendant. 

A  motion  was  made  for  a  new  trial,  on  the  ground  that 
die  verdict  was  contrary  to  law  and  evidence,  in  as  much 
as  the  proof  of  the  battery  was  clear  and  unequivocal,  and 
there  was  no  pretence  of  legal  justification. 

Mr.  Justice  yohnsonj  who  tried  the  cause,  delivered 
the  opinion  of  the  Court. 

There  can  be^o  doubt  of  the  legal  inaccuracy  of  this 
verdict.  Under  the  long  and  well  established  practice  of 
the  Courts  ill  this  state,  the  plaintiff  had  a  legal  right  to 
pursue  the  defendant,  both  in  a  prosecution  at  the  suit  of 
the  state,  and  a  civil  action  for  this  offence ;  and  the  proof 
of  his  guilt  was  manifest.  But  I  think  there  are  ptrong 
circumstances  of  mitigation,  and  the  verdict  of  the  Jury^ 
although  legally  erroneous,  goes  to  show  the  importance 
which  they  attached  to  them. 

The  object  of  a  prosecution  at  the  suit  of  the  state,  for 
this  offence,  is  a  check  in  embrio  to  those  commotions, 
t>ut  of  which  so  many  violent  deaths  and  murders  happen ; 
and  any  individual  of  the  community  has  a  right  to  bring 
tin  offender  to  justice ;  and  there  he  is  punished  for  the 
violation  of  the  public  tranquility  and  good  order  of  so- 
ciety. The  defendant  has  expiated  this  part  of  his  offence, 
m  suffering  the  punishment  already  inflicted  on  him,  and 
he  has  now  only  to  answer  to  the  plaintiff  in  his  individual 
'character,  unconnected  with  society,  for  the  personal  in- 
jury which  he  inflicted  on  him.  And  this  leads  us  to  the 
consideration  of  the  circumstances  of  the  case. 

The  injury  of  which  the  plaintiff  complains,  is,  that  the 
defendant  struck  him  twice,  by  which  he  was  knocked 
down,  and  then  kicked  him  once,  leaving  a  bruise  on  his 
face ;  but  there  is  no  proof  that  he  ever  complained  of 
any  bodily  pain,  or  that  he  was  put  to  any  inconvenience. 
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(ither  than  the  feelings  necessarily  arising  out  of  such  an 
indignity.  There  may  be  many  cases  in  which  a  much 
less  injury  might  be  the  subject  of  very  vindictive  dama** 
ges.  But  when  it  is  recollected  that  the  plainti£f  had 
made  representations  of  the  defendant,  who  was  quite  a 
young  man,  calculated  to  traduce  him  in  the  opinion  of 
his  friend  and  patron,  and  through  him  the  rest  of  the 
community,  and  afErraed  and  avowed  it  to  his  face,  and 
that  probably  falsely  too,  (but  whether  true  or  false,  I 
think  not  very  important,  for  if  the  former,  it  was  a  breach 
of  confidence  reposed  in  him,  and  equally  reprehensible,} 
and  that  he  had  atoned  for  his  public  offence,  the  Jury 
were,  I  think  justifiable  in  regarding  his  case  with  some 
indulgence ;  and  nominal  damages  were  all  that  I  think 
he  was  entitled  to.  In  this  case,  however,  I  think  the 
Jury  have  gone  too  far,  and  willing  as  I  should  always 
feel  to  support  a  verdict  within  the  pale  of  their  almost 
boundless  discretion,  it  ought  not  to  be  done  where  there 
is  a  manifest  infraction  of  the  law.  It  would  result  in  the 
dangerous  and  absurd  principle,  that  law  itself  is  a  ques* 
tion  of  discretion,  and  not  an  absolute  rule  of  right.  But 
from  the  view  taken  of  the  case  by  the  Court,  supported 
by  the  verdict  of  a  respectable  Jur}',  the  damages  ought 
only  to  be  nominal.  Unwilling  to  enable  the  parties  to 
barrass  each  other,  or  to  perplex  another  Jury  with  the 
trial  qf  such  a  case,  unless  constrained  to  do  so  by  the 
rigid  rules  of  law,  I  am  unwilling  to  send  it  back. 

It  is  unreasonable  that  the  laws  should  hold  out  to  n 
party  a  right  of  action  and  compel  him  to  pay  costs.  The 
defendant  ought,  therefore,  to  pay  the  costs  of  this  action. 
There  are  very  many  precedents  in  this  court,  for  impoa* 
ing  terms  on  granting  a  motion  for  a  new  trial. 

I  am  therefore  of  opinion,  that  the  motion  in  this  case 
ought  to  be  granted,  unless  the  defendant  will  release  the 
plaintiff  from  costs. 

Justices  Colcock^  Nott^  Ganff  and  i?icA<2r^^0n, concurred* 

Greggy  for  the  motion. 
Qoodwyn^  contra. 
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BiRT  Harrington  vs.  Ara^ianus  Lyles. 

A  boatman  is  a  common  carrier,  and  is  liable  for  all  loises,  except  thos^ 
occaaoned  by  the  act  of  God  and  the  enemies  of  the  countr}*. 

A  RIED  before  Mr.  Justice   Johnson^   at  Newberry, 
October,  1819, 

The  plaintiff  had  shipped  sixty-five  bales  of  cotton  on 
board  the  defendant's  boat,  to  be  carried  from  a  landing 
cto  Broad  river,  in  Newberry  district,  to  Charleston,  for 
him.  The  boat  upset  in  the  Santee  canal,  and  threw  the 
cotton  into  the  water.  She  was  speedily  reloaded,  and 
proceeded  to  her  place  of  destination  ;  and  on  her  arrival, 
the  consignee  found  some  of  the  cotton  wet  and  much 
injured ;  and  procured  a  survey  to  be  made,'  which  fixed 
tlie  loss  at  225  dollars  ;  and  the  actual  loss  on  the  sale  foy 
the  consignee,  amounted  to  240  or  250  dollars  ;  and  this 
was  an  action  to  recover  the  amount  of  those  damages. 

The  evidence,  on  the  part  of  the  defendant,  was,  that'hc 
was  unusually  careful,  and  a  skilful  patroon;  that  his 
bolt  was  one  of  the  best  of  her  class,  competent  to  carry 
the  cargo  then  on  board,  and  manned  by  a  competent 
crew ;  that  after  she  entered  the  Congaree  river,  she  was 
lashed  to  another  boat,  of  the  same  size,  to  guard  against 
any  accidents  from  upsetting,  but  that  it  became  necessary 
1X>  separate  them  to  pass  the  canal ;  and  that  the  day  on 
which  they  entered  the  canal,  an  incessantly  heavy  rain  had 
fallen,  which  wet  the  bales  on  top.  One  of  the  witnesses 
stated,  that  it  was  apparent,  that  the  boat  was,  from  that 
cause,  top  heavy,  after  she  was  separated  from  the  other ; 
that  they  remained  that  night  in  the  canal ;  and  that  the 
defendant,  to  guard  against  her  upsetting,  lashed  her  to  the 
bank  and  set  poles  on  the  opposite  side,  (a  precaution 
rarely  resorted  to)  and  remained  on  board  himself,  until 
she  went  over,  about  midnight,  without  any  obviously 
recent  cause.  It  also  appeared,  that  the  cotton  injured 
was  at  the  bottom  of  the  boat  and  resulted  from  the  drip- 
ping of  that  on  top ;  and  the  probability  was,  that  if  it  had 
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been  laid  on  the  bank  and  suffered  to  drain,  no  injury 
would  have  been  sustained. 

The  Jury  found  a  verdict  for  the  plaintiff  for  225  dol- 
lars ;  and  a  motion  was  now  made  for  a  new  trial. 

Mr.  Justice  Johnson  delivered  the  opinion  of  the  Court. 

The  whole  of  the  grounds  relied  on,  in  the  argument  of 
this  cause,  are  embraced  in  the  question :  Whether  the 
defendant,  like  a  common  carrier,  is  liable  for  all  losses, 
except  those  occasioned  by  the  act  of  God  or  the  enemies 
of  the  country  ? 

•  It  was  with  great  difficulty,  that  I  could  bring  my  mind 
to  consent  to  the  established  doctrine  on  the  subject  of  the 
liability  of  common  carriers,  when  the  proof  was  clear, 
that  every  caution,  which  prudence  could  suggest,  was 
used  to  prevent  a  loss ;  for  the  reasons  upon  which  that 
rule  was  founded,  do  not,  I  think,  exist  with  the  same 
force  in  this  country,  as  they  did  in  England,  from  whence 
it  is  derived.  Policy  may  however  render  it  necessary 
here.  Carrying  for  hire  is  the  usual  general  description 
of  those  who  fall  within  the  rule ;  and  there  is  no  class  to 
which  it  will  apply  with  more  force  or  propriety  than  to 
those  who  navigate  our  inland  waters,  through  which 
channel  almost  all  the  produce  of  the  country  is  likely  to 
find  its  way  to  a  market,  and  therefore  deserves  to  be  well 
protected.  But  the  question  is  not  now  to  be  adjudged. 
The  doctrine  was  recognized  by  this  Court  in  the  case  of 
Everieig'h  vs,  Sylvester^  decided  some  years  ago,'in  rela- 
tion to  boat  owners  navigating  our  inland  waters  ;  and  in 
the  late  cases  of  Rutherford  vs,  M^Goxuenj  ft  Nott  &f 
iWCord  17,^  and  Cook  vs.  Gourdin^  (ante  19,)  it  is  extend- 
ed even  to  ferry  owners. 

Independent  of  the  doctrine,  I  think,  the  verdict  was 
right,  even  on  the  ground  of  negligence.  It  was  obvious, 
that  the  boat  was  top  heavy  as  soon  as  she  was  separated 
from  the  other,  and  the  usual  cautions  which  the 
defendant  used  to  prevent  accident,  proved  that  he  was 
conscious  of  danger.     The  loss  happened  by  his  trusting 
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too  much  to  his  care  and  skill ;  and  reloading  the  boat 
when  the  cotton  was  dripping  with  water  from  the  canal, 
and  from  which  the  injury  actually  arose,  was  not  the 
exercise  of  that  prudence  which  ought  to  excuse  the 
defendant. 

The  motion  is  refused. 

Justices  Cokociy  Nott^  Gantt  and  Richardson^  concurred - 

Gregg^  for  the  motion. 
O^Neat^  contra. 


TrtE  State  vs.  Pleasant  Gorman. 

Larceny  may  be  committed  of  goods  obtained  from  the  owner  by  dcUv- 
ery,  if  it  be  done  animo  furandi. — C^'J 

JLRIED   before    Mr.   Justice   JohnsGu^   at   Columbia, 

October  Term,  1819. 

The  prisoner  was  tried  and  convicted  for  stealing  a  horse, 
the  property  of  John  Tidwell,  under  the  following  cir- 
cumstances : — The  prisoner  was  known  in  the  town  of 
Columbia,  by  the  name  of  Pleasant  Gorman^  and  had  the 
care  of  a  waggon  and  team,  then  employed  there,  belong- 
ing to  a  Mr.  Johnston^  of  Chester  district ;  and  Strother 
Tidwell  (the  son  of  the  prosecutor)  had  also  under  his 
care  a  waggon  and  team  belonging  to  his  father,  wbick 
was  employed  at  the  same  place.  On  a  Saturday  evening, 
Strother  Tidxvell  applied  to  the  prisoner  to  lend  him  a 
horse,  to  ride  up  into  Fairfield  district,  to  procure  some 
fodder  for  his  horses.  He  obtained  the  horse  and  went 
away,  leaving  his  own  team  in  the  care  of  a  Mr.  Gandy. 
On  Sunday  the  prisoner  applied  to  Gaudy  to  borrow  one 
of  TidweWs  horses,  to  go  a  few  miles  below  Granby,  as 
he  pretended,  to  procure  hay  for  his  horses  ;  and  Gandy 
lent  him  the  horse,  charged  to  have  been  stolen,  and  he 
went  directly  off  with  him  to  Barnwell  district,  where  he 
was  before  known,  and  was  there  recognized  by  the  name 
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of  William  Turnage^  and  there  sold  the  horse  to  a  Mr. 
Setgler.  In  passing  through  the  street  in  Columbia,  he 
told  one  witness,  that  he  had  just  swopped  for  the  horse  ; 
and  he  told  Seigler^  that  he  got  him  as  a  part  of  his  divi« 
dend  of  his  father's  estate,  who  liad  lately  died  in  North 
Carolina. 

One  of  the  witnesses  stated,  that  he  was  employed  by 
Johnson,  of  whose  team  the  prisoner  had  the  charge,  to 
provide  for  them,  and  that  the  prisoner  was  under  no 
necessity  of  troubling  himself,  on  that  account. 

Two  witnesses,  on  the  part  of  the  prisoner,  stated,  that 
they  had  known  him  from  his  infancy  until  within  the  last 
six  or  eight  years,  and  they  had  not  then  heard  aiiy  thing 
against  his  reputation ;  but  since  that  time  they  knew 
nothing  of  him;  and  that  his  true  name  was  Pleasant 
Gorman^  but  that  he  was  sometimes  called  Turnage,--^ 
They  never  heard  William  added  to  it  before^  nor  did 
they  know  why  he  was  called  Turnage. 

Mr.  Justice  Johnson  delivered  the  opinion  of  the  Court. 

This  case  has  been  submitted  without  argument,  and 
the  grounds  of  the  nuition  being  the  general  one,  that  the 
verdict  is  contrary  to  law  and  evidence,  without  any  spe- 
cification, we  are  left  to  conjecture  on  what  it  is  predi- 
cated. 

The  points  made  in  the  argument  of  the  cause  before 
the  Jury,  in  the  Court  below,  and  those  which  I  presume 
are  now  relied  on,  were,  that  a  larceny  could  in  no  case, 
be  committed  where  the  thing,  charged  to  be  stolen,  came 
to  the  possession  of  the  party  charged,  by  delivery  of  the 
owner  :  And  admitting  it  might,  that  the  evidence  in  this 
case,  did  not  satisfactorily  show,  that  the  prisoner's  design, 
in  obtaining  possession  of  the  horse,  was  at  the  time  felo- 
nious. 

Whatever  might  have  been  the  old  rule  on  the  subject, 
there  can  be  no  question,  that  at  this  day  a  larceny  may 
be  committed  of  goods  obtained  by  delivery  from  the 
owner,  if  it  was  done  animo  fur  and:  ^  (2  Chitttj  Crinu 
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Laxv  923,^  and  the  reason  and  propriety  of  this  rule 
appear  to  me  too  naanifest  to  need  illustration.  If  delivery 
by  the  unsuspecting  owner,  was  a  sufficient  excuse  for  the 
thief,  however  grossly  fraudulent  or  felonious  his  inten- 
tion  mij^ht  be,  villainy  would  readily  devise  stratagems 
to  obtain  it,  even  from  the  most  wary,  and  would  be 
wholly  destructive  of  that  confidence  and  spirit  of  accom- 
modation by  which  society  is  held  together. 

That  the  prisoner  got  possession  of  the  horse,  with  the 
stealing  of  which  he  is  charged,  with  a  felonious  intention, 
is  determined  by  the  verdict  of  guilty,  and  unfortunately 
for  him,  I  think,  it  is  too  plainly  manifested  by  the  evidence. 
He  obtained  the  possession  of  the  horse  from  Gandtfy  in 
v/hf^se  care  he  was  left,  under  the  strong  claim  that  he  • 
h:\d  lent  one  the  day  preceding  to  Strother  Tidrvell^  m 
whose  care  he  was  ;  pretending  that  he  wanted  to  ride 
only  a  few  miles  to  procure  hay  for  the  team,  of  which  he 
had  the  charge  ;  for  which  there  was  no  necessity;  as 
they  v/ere  supplied  by  one  of  the  witnesses,  who  was  em- 
ployed by  the  owner  to  provide  for  them.  He  had  but 
just  got  the  horse  into  his  possession,  w^hen  he  set  up  a 
claim  to  him  by  tilling  one  of  the  wimesses  that  he  had 
s^7oppt d  for  him.  And  he  carried  him  directly  off  to 
Barnwell,  where  he  immediately  disposed  of  him,  telling 
the  purchaser  that  he  received  him  as  a  part  of  his  divi- 
dend of  his  father's  estate,  who  had  lately  died,  and  more* 
over,  assumed  a  diversity  of  names,  well  calculated  for 
that  pursuit. 

1  am  therefore  of  opinion,  that  the  motion    must  be  re- 
fused. 

Justices    Colcocky   Nott^   Gantt  and   Richardson^   con- 
curred, 

Goodwtjn  and  A.  P.  Butler^  for  the  motion. 
Stark^  Solicitor,  contra. 

^n.J—Sce  the  case  of  the  Kivs^va.  Jiicllcs^  (Leach,  2GG.)     See  also 
%  case  in  1  Haywood's  Rep.  ]I54,  State  vs-.Lorip. 
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Elijah  Teague  vs,  Reuben  Griffik. 

The  declaration  for  a  tort,  shouM  describe  the  property  or  things  effect- 
ed with  as  mach  certainty  as  wiU  enable  the  defendant  to  see  clearly 
and  distinctly  to  what  he  is  to  answer ;  and  when  that  pufpose  is  atr 
tained,  the  object  of  description  will  be  fully  answered. 

Id  an  action  of  trover  for  a  nfc'io  slave,  the  name  is  not  an  indispen- 
sable part  of  the  description,  vt  tfemble  ;  and  after  verdict,  the  omis- 
sion cannot  be  m:»de  a  j^ronnd  in  arrest  of  judgment. 

When  a  father,  on  the  marriage  of  liis  daughter,  permits  property  to  go 
into  her  possession  and  remain  a  considej-able  time,  it  is  sufficient 
•evidence  of  a  gift. — f^O 

JL  RIED  before    Mi*.   Justice  Johnson^  at  Newberry, 
October  Term,  1819, 

This  was  an  action  of  trover,  brought  to  recover  the 
value  of  a  female  slave.  She  was  described  in  the  decla- 
ration as  a  certain  female  slave,  called  and  known  by  the 
name  of • 

The  evidence  in  support  of  the  action  was  that  the  plain- 
tiff  had  married  the  defendant's  daughter,  and  that  shortly 
after  the  marriage,  and  about  the  time  the  plaintiff  had 
settled  on  his  own  plantation,  the  negro  in  question  was 
permitted  by  the  defendant  to  go  into  his  possession, 
where  she  remained  about  a  year,  and  was  generally  re- 
garded as  the  property  of  the  plaintiff;  and  that'at  the  end  of 
that  period,  the  plaintiff  being  on  a  visit  to  the  defendants, 
when  about  to  go  away,  the  plaintiff  asked  him  if  the  ne- 
gro was  to  return  with  him,  to  which  he  answered,  "  /. 
reckon  iioi^''  Plaintiff  replied  "  it  is  as  you  please ;"  and 
he  went  off,  and  left  her  there. 

A  witness  on  the  part  of  the  defendant  stated,  that  in  a 
fiubsequcnt  conversation  with  the  plaintiff,  he  stated  that 
the  negro  first  went  into  his  possession  on  the  application 
of  the  defendant's  wife  to  liim,  to  know  whether  the  plain- 
tiff and  his  wife  might  carry  the  negro  home  with  them; 
to  which  the  defendant  replied,  that."  she  (his  wifej  might 
do  as  she  pleased,"  without  stating  whether  it  was  to  be 
considered  as  a  gift  or  a  loan,  and  that  under  these  cir- 
cumstances, he,  the  plaintiff,  pretended  no  claim  to  her. 
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The  case  went  to  the  Jury  under '  a  charge  from  the 
Court,  on  the  law  arising  in  the  case,  leaving  the  facts  en- 
tirely to  them ;  and  they  found  a  verdict  for  the  plaintiff, 
for  the  value  of  the  negro. 

A  motion  was  now  made  in  arrest  of  judgment  on  the 
ground : 

That  the  negro  was  not  described  in  the  declaration  with 
sufficient  certainty* 

And  for  a  new  trial  on  the  ground : 

That  possession  alone  was  the  only  proof  of  property  in 
the  plaintiff ;  and  the  presumption  arising  therefrom,  was 
rebutted  by  the  circumstances  of  the  case,  and  his  own  ac- 
knowledgments that  he  had  no  claim  to  her. 

Mr.  Justice  Johnson^  delivered  the  opinion  of  the 
Court. 

The  ground  taken  in  arrest  of  judgment,  involves  two 
considerations  : 

1st.  Whether  the  declaration  does  not  describe  the  ne- 
gro with  sufficient  certainty  ? 

2d.  If  it  does  not,  whether  it  is  not  cured  by  the 
verdict  ? 

Every  declaration  for  a  tort,  should  describe  the  prop- 
erty or  thing  aifected  with  as  much  certainty  as  will  en- 
able the  defendant  to  see  clearly  and  distinctly  for  what  he 
is  to  answer,  and  when  that  purpose  is  answered,  the  ob- 
ject of  description  is  fully  attained.  (Vide  1  Chit.  Plead. 
362.^  In  this  case,  it  is  objected  that  the  name  was  omit- 
ted. The  name,  it  is  true,  furnishes  one  fact,  pointing  to 
the  identity  of  the  negro ;  but  that  Itself,  does  not  always 
render  it  certain,  for  there  may  be  another  of  the  same  name, 
and  a  description  might  possibly  have  been  given,  which 
would  have  pointed  at  her  with  more  certainty  ;  for  in- 
stance, her  size,  age,  sex,  complexion,  marks,  parents,  &c. 
It  would  therefore  appear,  that  the  name  was  not  an  indis- 
pensable part  of  the  description ;  but  I  think  it  ought  not 
to  be  omitted  where  it  was  known  ;  and    it  was   evidently 
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the  intention  to  insert  it  h^re.  I  am  well  satisfied,  how- 
ever, that  the  objection  comes  too  late,  after  a  verdict. 

There  was  no  objection  made  at  the  trial  of  the  cause^ 
in  the  Court  below,  for  the  want  of  certainty  in  the  descrip- 
tion ;  and  the  cause  was  tried  on  the  merits.  The  object 
of  certainty  was  therefore  attained,  and  the  plaintiff  comes 
too  late  now  to  complain.  See  1  Chitty^  401,  where  it  is 
laid  down,  that  a  defect,  imperfection,  or  omission  in  the 
description  of  the  property  or  thing,  is  cured  by  a  verdict. 
In  short,  that  the  Court  will  presume  almost  any  thing 
after  a  verdict. 

The  motion  for  a  new  trial  depends  upon  the  evidence ; 
and  it  would  be  a  sufficient  answer  to  it,  that  as  there  was 
evidence  on  both  sides,  even  admitting  it  preponderated 
on  the  side  of  the  defendant,  this  Court  would  not  interfere 
with  the  province  of  the  Jury,  by  disturbing  their  verdict. 
But  in  this  state,  permitting  personal  property  to  go  into 
the  possession  of  a  daughter  on  her  marriage,  and  to  re- 
main there  a  considerable  length  of  time,  has  long  been 
regarded  as  sufficient  evidence  of  a  gift ;  (\  Bay  232,J  and 
I  think  with  great  propriety.  Where  a  parent  is  able,  it 
is  not  only  usual,  but  very  natural  to  make  some  pro- 
vision for  their  daughters  on  their  marriage  ;  and  when 
this  provision  is  inconsiderable,  I  venture  to  affirm  that 
in  ninety-nine  cases  out  of  an  hundred,  that  the  only  evi- 
dence that  could  be  furnished  of  a  gift,  is  the  possession 
of  the  property.  The  very  delicate  relationship  which 
subsists  between  the  father-in-law  and  the  son-in-law,  is 
a  complete  barrier  to  the  latter's  making  any  demand 
upon  him,  as  to  the  precise  terms  on  which  property  is  put 
into  lys  possession ;  and  it  is  notorious,  that  these  things 
are  usually  negociated  through  the  mother,  who  ascer- 
tains the  will  of  the  father,  in  relation  to  it.  But  when 
this  delicacy  is  gotten  over,  they  never  think  of  calling  in 
witnesses  to  attest  the  gift  when  each  feels  himself  secure 
in  the  confidence  and  friendship  of  the  other.  To  oppose 
this  evidence,  which  we  deem  satisfactory,  are  the  decla- 
rations of  the  plaintiff.     These  the  Jury  might  have  dis- 
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credited,  although  the  character  of  the  witness  was  not 
assailed  by  proof;  or  they  had  a  right  to  presume,  that 
they  were  made  when  the  defendant  was  ignorant  of  the 
rights  which  had  vested  in  him  by  the  delivery  to  him^and 
his  possession,  and,  in  either  view,  they  ought  not  to  have 
been  permitted  to  defeat  his  interest,  if  indeed,  he  had  any. 

The  motion,  I  think,  ought  to  be  discharged. 

Justices  Coicock,  Nott^  and  Gantt^  concurred. 

O'^N'eal^  for  the  motion. 
Starky  Solicitor,  contra. 

fa, J — See  ante,  Baker  vs.  Avant,  vol.  1,  218.  Banks  vs.  Ilatton,  75. 
221.  Bro shears  vs.  Blassing-ame,  lb,  223.  Davis  vs.  Davis^  lb.  225. 
Btid  TS.  Colcock, /d.  592.  '  B. 

Mary  Arthur  vs.  Friday  Arthur. 
A  Deed  may  be  presumed  from  leng-th  ot*  time. 

JLrIED  before  Mr.  Jjustice  Johmon,,  at  Granby,  Oc- 
tober Term,  1819. 

This  wus  an  action  of  trespi'^s,  to  try  the  title  to  a  tract 
ofland,  partofa  tract  originaiiy  granted  to  John  Strucky 
in  1734,  and  was  usuUly  calic:d  the  White  ilouae  Tract, 
Struck  conveyed  to  Henry  Hartt-H,  who  died  in  1768,  and 
by  will  devised  the  land  to  his  ^vid  )\v,  who,  before  the 
war  of  the  revoUition,  intermarried  with  William  Arthur. 
The  defendant  was  one  of  the  issue  of  this  marriage. 
XViUiam  Arthur  conveyed  the  land  to  Joseph  Kershaw,  ia 
1777,  by  lease  a  id  release^  in  whii  r  his  ^^  ift*  joined.  But 
there  was  no  written  evidence  that  she  ever  remmnced  her 
estate  or  inheritance  in  the  land,  before  a  Judge  or  any 
other  person,  aiilTorizcd  to  take  the  same,  in  the  manrter 
prescribed  by  the  act  of  the  legislature  ;  and  in  1810,  she 
conveyed  all  her  lands^  without  particularizing  these,  to 
the  defendant,  on  the  consideration  of  natural  love  and 
affection.     So  that  the  question  was,  whether,  under  the 
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oircumstances,  the  Jury  were  authorized  to  presume  that 
she  had  ao  renounced  her  estate  or  inheritance,  as  to  per- 
fect the  plaintiffs  ?  That  being  the  only  objection  to  her 
tide. 

The  circumstances  relied  oil  to  support  this  presump^ 
tion,  were  these  :    William  Arthur^  the  husband,  died  in 
1786,  and  his  widow  remained  on  the  adjoining  tract  until 
within  a  very  few  years,  and  never  pretended  any  claim 
to  this;  and  it  was  universally  recognized  in  the  neigh- 
bourhood, as  the  land  of  KershaWm     Jesse  Arthur^  one  of 
her  sons,  who  lived  in  the  family,  negotiated   a  purchase 
of  the  land  from  John  Kershaw^  into  whose  hands  it  had 
fallen,  and  for  his  uncle,  Hargrove  Arthur^  in   1800, -as  he 
believed,  with  the  knowledge  of  his   mother  and  the  de- 
fendant ;  and  no  dispute  about  the  title  was  then  heard  of» 
And  Hargrove  Arthur^  from  that  time  to  his  death,  in  1817, 
although  he  did  not  plant  it,  used  the  timber  on  it,  and  it 
was  known  as  his  ;  and  El'isha  Daniel  was   put  into  pos- 
session by  him,  about  1808,  who   cleared  and   planted  a 
few  acres,  and  remained  there  two  years  ;  at  whose  house, 
both  the  defendant  and    his  mother  were  accustomed  to 
visit  frequently,  and  were  aware  that  he  hud  contracted  ta 
purchase  it.— Yet,  under   all  this   evid^^nce  of  a  hostile 
claim,  the  right  of  the  defendant  or  his  mother  was  never 
asserted,  until  after  the  death  of  Hargrove  Arthur.   There 
were  some  circumstances,  which  when  connected  with  the 
general  deed  of  the  defendant  from  his  mother,  who  was  very 
old  and  infirm,  for  all  her  lancls^  without  describing  these 
Jand9^  and  considerable  personal  estate,  in  exclusion  of  her 
other  children,  and  that  founded  two,  on  the  •  consideration 
of  love  and  affection,  that  she  was  not  conscious  of  having 
conveyed  them. 

The  Jury  found  a  verdict  for  the  plaintiff;  and  a  motion, 
founded  on  the  e\Md^•nce,  was  made  for  a  new  trial. 

Mr.  Justice  Johnson   delivered     the  opinion  of  the 
Court. 

The  doctrine  of  presumption  arising  from  length  of  time. 
Is  one  which  ought  to  be  cherished  so  long  as  it  is  used 
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for  the  purposes  of  justice ;  and  there  is  none  in  cm 
"v^hole  system  which  is  better  calculated  to  answer  that 
purpose.  In  this  case,  the  plaintiff  has  derived  a  dear 
and  distinct  tide  from  the  original  grantee,  with  the  ezr 
ception  of  the  deficiency  in  the  deed  from  William  Arthur 
to  Josef  h  Kershaw^  in  which  his  wife,  to  whom  the  land 
belonged,  acquiesced,  by  joining  in  the  deed,  but  did  not, 
so  fa?  as  is  positively  proved,  renounce  her  estate  and  in- 
heritance in  the  manner  pointed  out  by  the  act  of  the 
'  legislature ;  and  the  question  is,  whether  the  Jury  had  the 
power,  under  all  the  circumstances,  to  presume  that  she 
did. 

The  doctrine  of  presumption  is  very  ably  considered  in 
the  opinion  delivered  by  my  late  brother  Cheves^  in  the 
case  of  3PEh&ee  VS4  HiU^  decided  in  this  Court,  and  re- 
lft)rted  in  2  Const.  Rep.  424,  under  the  name  of 
M^Clure  vs.  Hill^  in  which  a  grant  was  presumed  under 
a  possession  not  exceeding  thirty  years,  under  circum- 
stances which  I  think  raised  a  pretty  strong  presumption, 
that  there  never  had  been  a  grant.  And  in  the  case  of  the 
Xt^^ttoi  Alston  vs.  Saunders^  (\  Bayy  26, J  a  grant  was 
also  presumed  from  length  of  possession.  In  the  case  of 
Torrent  vs.  Terrili^  (\  Bay^  — ,^  when  a  party  stood 
by  and  saw  another  erect  valuable  improvements  on  his 
land,  supposing  it  to  be  his  own,  the  Court  held  he  was 
not  entitled  to  recover. 

I  am  aware  that  the  principle  of  this  doctrine  is  founded 
on  long  possession,  generally  ;  but  when  the  possession  is 
not  the  most  notorious,  I  think  it  ought  to  be  supported^ 
when  sustained  by  circumstances  as  strong  as  are  exhibited 
in  this  case. 

They  are  these :  The  defendant's  mother,  under  whom  he 
claims,  and  himself,  have  acquiesced  in  the  plaintiff's  title, 
by  not  pretending  any  claim  to  it  for  moi-e  than  forty 
years«  She  had  given  a  pledge  to  Joseph  Kershaw^  that 
she  would  do  whatever  was  necessary  to  perfect  the  title 
by  joining  in  the  deed  with  her  husband — in  the  lease  and 
release.    And  the  country  has,  since  that  period,  passed 
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llirough  an  eventful  revolution,  and  was  for.  a  long  time 
in  possession  of  the  enemy,  who  spared  nothing  that  could 
be  of  service  to  the  citizen.  The  possession  of  Hargrove 
Arthur  by  his  tenant,  and  his  continubed  claim  and  exer- 
cise of  acts  of  ownership  over  it,  for  the  last  nineteen 
years,  and  above  all,  the  uncertainty  whether  the  defend- 
ant's mother,  by  the  general  deed  which  she  gave  him, 
did  intend  to  disturb  this  claim,  raise  an  almost  irresist- 
,  able  presumption  in  favor  of  the  plaintiff. 

I  am  therefore  of  opimon  that  the  motion  ought  not  to 

prevail. 
Justices   Colcock^^  Nott^  Gantt  and  Richardson^  conr 

carred. 

Egan  and  Gregg^  for  the  motion. 
:^tarA  and  Blandingj  contra. 
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Marmaduke  Coats  vs.  Daniel  Mathews. 

Pn  a  qoestion  of  location,  the  course  and  distance  of  one  line  extended 
ten  chains  beyond  a  creek,  and  its  parallel  line  also  extended  five 
cludns  beyond  the  creek,  which  creek  (or  river)  formed  a  semi-cir- 
c]e»  with  the  circumference  turned  from  the  centre  of  the  tract  in 
dispute ;  tlie  plat  represented  the  whole  of  the  creek»  in  its  course, 
09  inchided  in  the  tract .-  Upon  this  evidence,  the  Jury  found  a  ver- 
dict to  the  following  effect,  and  it  wss  supported  by  the  Court,  viz.— • 
That  the  line  should  be  closed  by  running  a  straight  line  from  one 
point  to  the  other,  until  it  encountered  the  river,  and  then  to  follow 
that  until  it  arrived  at  where  9UcU  stnught  line  would  cross  the  river^ 
and  then  to  pursue  it  until  it  arrived  at  the  other  point. 

Location  is  a  question  of  eiadence,  and  cannot  be  reduced  to  fixed  and 
definite  rules. 

Course  and  distance  must  yield  to  actual  marks,  whether  natural  or 
artificial ;  but  in  the  absence  of  these^  courcc  and  distance  must 
determine  the  location. 

J.RIED  before   Mr.  Justice   Johnson^   at  Edgefield, 
Qctober,  1819. 

This  was  an  action  of  trespass  to  try  titles  to  ^  tract  of 
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land,  situated  on  Little  Saluda  river,  on  which  a. verdict* 
was  found  for  the  defendant. 

The  case  depended  on  the  location  of  the  defendant'^ 
grant.  In  the  plat,  annexed  to  the  original  grant,  the 
river  is  represented  as  running  in  nearly  a  straight  line 
within,  and  immediately  along,  the  Southern  boundary^ 
which  is  a  straight  line.  Upon  the  resurvey,  all  the  lines 
on  the  North  side  of  the  river  were  found  distinctly 
marked.  Those  on  the  South,  it  was  evident,  from  the 
plat  itself,  had  never  been  run ;  and  were  what  are  usually 
called  open  lines.  At  the  point  where  the  Western  or 
upper  line  strikes  the  river,  the  comer  is  distant  five 
chains  on  the  South  of  the  river,  and  where  the  Eastern 
or  lower  line  strikes  the  river,  ten  chains  South  of  the 
river  is  the  distance  to  the  comer ;  and  in  the  original 
plat,  the  survey  is  closed  by  a  straight  line  from  those  two 
points.  But  upon  the  resurvey  it  was  found,  that  by  a 
sudden  and  considerable  southwardly  bend  of  the  river,  a 
straight  line  from  those  two  points  would  intersect  the 
river  very  near  them,  and  cut  oflF  a  considerable  body  of 
valuable  low  grounds  lying  on  the  North  side  of  the 
river ;  and  the  question  was,  whether  this  line  was  to  be 
so  closed,  or  whether  the  river  should  be  regarded  as  the 
boundary  from  the  points  where  it  was  intersected  by  the 
straight  line  ?  If  the  former,  then  the  present  motion  for 
a  new  trial  ought  to  prevail ;  but  if  the  latter,  the  verdict 
was  right.  It  was  also  contended,  on  the  part  of  the 
defendant,  that  the  lines  crossing  the  river  to  the  South 
should  be  extended  as  far  as  to  include  the  whole  bend  of 
the  river  by  a  straight  line. 

Mr.  Justice  Johmon  delivered  the  opinion  of  the  Court. 

Location  is  necessarily  a  question  of  evidence,  and  can- 
not therefore  ever  be  reduced  to  any  fixed  or  definite 
rules  ;  and  it  is  only  by  the  application  of  general  princi- 
ples to  it,  that  its  weight  or  influence  can  be  determined. 
Among  those  applicable  to  this  subject,  there  is  none  per- 
haps better  established  or  more  generally  received,  than 
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diat  course  and  distance  must  yield  to  actual  markd, 
whether  they  are  natural  or  artificial.  The  reason  appears 
to  me  obvious.  Bad  instruments  and  the  innumerable 
errors  which  every  day's  experience  developes,  would 
ever  render  it  uncertain.  And  it  is  equally  clear,  that,  in 
the  absence  of  marks,  course  and  distance  must,  from 
necessity,  determine  the  location. 

The  correctness  of  the  verdict,  in  this  case,  will,  I  think, 
be  clearly  demonstrated,  by  die  application  of  these  prin- 
ciples to  the  facts.  In  the  original  plat,  the  river  is 
represented  as  running  almost  in  a  direct  line  immediately 
within  the  southern  boundary  of  the  land.  If  then  it  be 
true,  that  course  and  distance  must  yield  to  marks,  it 
follows,  that  you  cannot  run  that  line  across  the  river. — 
But  it  was  said  in  the  argument,  in  the  Court  below,  that 
the  river  ought  not  to  controul  the  course,  because  it  was 
pot  itself  represented  as  the  boundary.  This  argument 
a<x:eeds  the  position,  that  if  it  had,  the  course  would 
yield,  Und  prove,  I  think,  rather  two  much  ;  for  this  strange 
absurdity  would  follow,  viz. — In  the  event  of  its  being 
called  for,  as  an  external  boundary,  you  would  be  bound 
to  pursue  tA\  its  windings  however  ridiculous  and  absurd, 
and  it  is  to  be  wholly  disregarded  as  any  evidence  of  loca- 
tion, if  it  be  represented  as  running  within  the  land. 

But  this  tase  may,  I  think,  be  determined  on  another 
principle.  If  we  are  to  judge  from  the  grant  and  the  plat 
annexed  to  it  of  the  intention  of  the  parties  to  it,  if  indeed 
the  state  can  be  supposed  to  have  any  mind  upon  the  sub* 
ject,  all  the  land  within  the  lines  North  of  the  river,  was 
intended  to  be  granted ;  for  it  is  so  represented  in  the 
plat ;  and  no  one  will  doubt,  that  the  intention  of  the  par- 
ties, collected  from  the  grant  itself,  is  conclusive. 

I  have  before  remarked,  that  course  and  distance  must 
determine  the  location  in  the  absence  of  actual  marks.— - 
This  principle  is,  I  think,  applicable  to  the  position  taken 
on  the  part  of  the  defendant,  that  the  two  lines  crossing 
the  river  should  be  extended  so  far  southwardly  as  to 
include  the  bend  of  the  river  by  a  straight  line  from  their 
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terminations.  It  will  be  recollected,  that  all  the  lines  South 
of  the  river  are  open  lines ;'  there  is  nothing  then  cm 
cither  of  these  lines  to  carry  you  beyond  the  given  dia« 
tance,  and  it  is  not  until  you  turn  your  course  to  close 
ibose  two  points,  that  you  meet  with  any  obstruction,  you 
then  encounter  the  river,  to  which,  as  a  mark,  your  course 
must  yield,  and  turns  you  aside  until  you  arrive  at  yoar 
true  course  again. 

The  motion  must  therefore  be  discharged. 

Justices  Cokockf  Nott^  Gantt^BndJRickardsonjConcvirTei* 

Stark  J  for  the  motion. 
Caldwelly  contra. 

Jotis  Beard  vs.  James  Brandon. 

Where  the  defendant  gave  the  plaintiff  a  note  of  hand*  on  a  third  per- 
son*  in  payment  for  property  purchased,  which  note  had  been  give* 
for  money  Won  on  a  hor^  race,  therefore  void,  Heldf  that  the  plain- 
tiff may  recover  the  value  of  the  property  from  defendant,  al^iougli 
the  note  was  never  presented  to  tiie  maker  for  payment. 

X  HIS  process  was  brought  to  recover  20  dollars,  being 
part  of  32  dollars,  which  the  defendant  had  agreed  to  pay 
the  plaintiff,  for  a  watch  purchased  of  him. 

The  defence  insisted  on,  was,  that  the  plaintiff  had 
agreed  to  accept,  in  part  payment,  a  note  of  hand  on  two 
men,  by  the  names  of  TVord  and  Hollis^  for  20  dollars,  at 
his  risk  j  and  that,  at  all  events,  the  defendant  was  not  to 
be  answerable  till  all  legal  means  had  been  used  by  th^ 
plaintiff,  to  collect  the  amount  from  WordmA  Hollis. 

It  appeared  in  evidence,  that  the  plaintiff,  shortly  after 
the  contract,  ascertained,  that  the  note  in  question  had 
been  given  for  money  won  on  a  horse  race,  and  called 
upon  the  defendant,  in  order,  that  the  contract  might  be 
rescinded :  This  he  proposed,  which  the  defendant  refused. 
The  circumstance  of  the  note  having  been  given  on  a 
gambling  consideration,  was  concealed  from  the  plaintiff, 
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^t  die  time  of  the  contract,  and  the  defendant,  at  the  lime 
of  the  proposed  rescision  by  the  plaintiff,  admitted,  that 
die  note  had  been  so  won.  It  appeared  from  the  evidence, 
further,  that  the  plaintiff  had  demanded  the  money  from 
one  of  the  defendants,  but  not  from  the  other. 

When  the  evidence  had  closed,  the  counsel  for  the 
defendant,  moved  for  a  nonsuit,  supposing  that  the  plain- 
tiff had  not  shown  that  he  was  entitled  to  a  recovery  : 

1st. — Because  he  had  not  used  due  diligence  to  get  the 
money  from  the  drawers.  Word  and  Hollis. 

2d. — Because  no  fraud  was  alleged  in  the  process. 

3d. — Because,  from  the  terms  of  the  contract,  the  plain- 
tiff had  taken  the  note  at  his  own  risk. 

The  Presiding  Judge,  (Mr.  Justice  Gantt^  having 
decreed  for  the  plaintiff,  an  appeal  was  made.  The 
defendant  claimed  a  right  to  a  nonsuit  upon  the  same 
pounds  that  were  taken  in  the  Court  below. 

Mr.  Justice  Gantt  delivered  the  opinion  of  the  Court. 

The  leading  and  governing  circumstances  in  this  case 
are — 

1st. — Concealment  by  the  defendant  of  a  fact  which 
ought  to  have  been  disclosed  at  the  time  of  the  contract. 

2d.«— That  the  note,  passed  to  the  plaintiff,  was  one 
absolutely  void  in  law ;  proved  by  the  defendant's  acknowl- 
edgment, that  the  same  was  a  security  taken  for  money 
won  on  a  horse  race. 

3d. — ^The  defendant's  refusal  to  rescind  the  contract. 

It  is  evident  that  the  plaintiff  would  not  have  entered 
into  this  contract,  had  the  defendant  disclosed  the  nature 
of  the  security  passed  to  him.  This  is  inferrible  from  the 
plaintiffs  desire  to  rescind,  on  the  day  of  the  contract,  after 
having  ascertained  the  fact,  that  the  note  was  given  on  a 
horse  race. 

The  rule  which  has  so  long  prevailed,  of  requiring  a  fair 
disclosure  of  all  the  circumstances  which  might  govern  the 
determination  of  the  contracting  parties,  would  be  strangely 
perverted,  if  it  did  not,  upon  an  occasion  like  the  present^ 
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bear  with  full  force  upon  this  defendant  Why  should  the 
plaintiiff  have  prosecuted  a  suit  with  diligence,  upon  a  se- 
curity acknowledged  by  the  defendant  to  he  irrecoverable 
at  law  ?  The  attempt  would  have  been  vain  and  idle,  and 
this  the  law  does  not  require  of  any  man.  Of  right  there- 
fore the  plaintiff  demanded  payment  of  the  defendant  in 
the  first  instance  ;  nor  was  it  necessar}^,  that  he  should 
have  stated  with  greater  precision  the  nature  of  his  claim. 
Had  there  been  any  strength  in  the  defence  which  was 
attempted,  the  same  might  have  been  specially  noticed 
and  brought  to  view  by  the  plea  or  defence  on  the  part  of 
the  defendant;  and  this  would  have  been  the  regular 
course  of  procedure.  The  note  which  was  passed  to  the 
plaintifT,  being  a  nullity  in  itself,  and  the  defendant  having 
received  a  bone  fide  consideration  for  the  amoui^  called 
for  by  it,  on  his  refusal  to  take  it  back,  a  personal  respbnsi- 
bility  immediately  devolved  upon  the  defendant  to  pay 
that  amount  to  the  plaintiff.  Nor  can  the  Court  discover 
any  ground  on  which  a  nonsuit  could  have  been  avoided. 
The  defendant,  by  the  decree  is  called  on  for  the  amount 
agreed  to  be  given  for  the  watch,  and  the  security  passed 
to  the  plaintiff  will  remain  his  property  still.  The  plain- 
tiff not  having  been  made  acquainted  with  its  true  nature, 
and  thereby  imposed  upon,  had  a  right  to  abandon  it,  as  a 
thing  of  no  value,  and  leave  to  the  defendant  who  bad 
obtained  it  of  the  drawers,  the  task  of  contravening  (if 
it  can  be  effected,)  the  provisions  of  the  act  which  declares 
It  to  be  void.  ' 

The  Court  is  of  opinion,  that  the   defendant  can  take 
nothing  by  his  motion. 

Justices    Colcock^  Nott^    Johnson    and    Richardson^ 
Concurred. 

Thompson^  for  the  motion. 
Clarke^  Solicitor,  contra. 
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Benjamin  Massey  vs.  Andrew  Thompson. 

.  iTbe  act  of  1785,  for  recording  conveyances,  eitibraces  sheriff's,  as  well, 
as  other  deeds ;  therefore  a  deed  from  the  sheriff,  if  not  recorded 
within  six  months,  is  void  as  to  subsequent  purchasers. 
Query  ?  Whether  notice  will  dispense  with  recording  ? — C^O 


XUIED  before  Mr.  justice  Colcock^  at  Lancaster,  FaH 
Term,  1819. 

This  was  an  action  of  trespass  to  try  title  to  a  tract  of 
land,  lying  in  Lancaster  district. 

The  plaintiff  produced  the  original  grant  to  John  Bar- 
net,  and  from  him  a  regular  chain  of  titles  down  to  Robert 
Thompson,  the  partner  of  the  defendant. 

John  Getris  was  introduced  as  a  witness,  who  swore, 
that  many  years  ago  he  drew  a  deed  from  Robert  Thomp- 
son to  Andrew  Thompson,  the  defendant,  for  the  land 
now  in  dispute,  which  deed  was  duly  executed;  that 
defendant  has  been  in  the  constant  possession  of  the  land 
ever  since.  THere  were  produced  a  judgment  and  execu- 
tion against  the  defendant,  at  the  suit  of  John  Beaty, 
under  which  the  land  was  sold  by  the  sheriff,  Howe,  and 
his  deed  to  James  R.  Massey,  :ind  lastly,  the  deed  of 
James  R.  Massey,  to  the  plaintiff.  The  defendant  still 
being  in  possession,  offered  a  judgment  «ind  execution  in 
favour  of  John  Hogari  against  himself,  and  a  sale  of  the 
same  land,  prior  to  the  sale  under  Beaty's  execution,  and 
a  deed  from  the  sheriff,  Perni%  to  John-  Hogan  ;  which 
deed  was  not  recorded  in  the  office  of  Mesne  Conveyances, 
within  six  months  froni  the  time  of  its  execution  ;  also,  a 
deed  from  John  Hogan,  to  Jane  Thompson,  the  mother  of 
defendant,  and  a  receipt  of.  John  Hogan,  to  Robert 
Thompson,  in  which  it  appeared,  that  Hogan  had  sold 
the  lands  to  Robert  Thompson.  The  plaintiff  produced 
the  sheriff's  books,  in  which  there  was  an  entr\,  th:.t  the 
land  had  been  sold  as  the  property  of  Hood's  at  the  -suit 
of  one  Hicklin,  and  bid  off  by  James  R.  Massey,  at  twelve 
and  a  half  cents. 

14 
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On  the  part  of  the  plaintiff  it  was  contended,  that  he 
oifght  to  recover,  because  the  deed  to  Hogan,  from  the 
sheriff,  Perry,  was  never  recorded ;  and  secondly,  becausd 
the  defendant  could  not  be  permitted  to  set  up  any  title 
against  the  plaintiff,  he  being  in  possession,  and  the  pro- 
perty having  been  sold  as  his. 

On  the  part  of  the  defendant,  it  was  urged,  that  there 
was  not  sufficient  evidence  that  the  land  was  pmintiff 's ; 
and  if  there  was,  there  was  a  clear  title  proven  in  Jan6 
Thompspn,  it  net  being  necessary,  under  the  act,  to  record 
sheriffs'  deeds. 

'Fhe  Court  charged  the  Jury,  that  the  act  embraced 
sheriff's  deeds,  as  well  as  all  others ;  and  the  Jury  found 
for  the  plaintiff.  A  new  trial  was  now  moved  for  on  the 
grounds : 

1st. — Because  sheriffs'  deeds  are  not  embraced  in  the 
recording  act,  and  that  therefore  the  sheriff's  unrecorded 
deed  to  Hogan,  under  which  the  xlefence  was  made,  ought 
to  have  prevailed  over  the  sheriff's  recorded  deed  to 
James  R.  Masscy,  under  which  the  plaintiff  claimed. 

2d. — Because,  if  sheriffs'  deeds  are  within  the  record- 
ing act,  the  defence  ought  to  have  prevailed,  as  there  was 
evidence  which  ought  to  have  been  left  to  the  Jury,  show- 
ing, that  James  R.  Massey  knew  of  Hogan's  deed  before 
he  purchased. 

Mr.  Justice  Colcock  delivered  the  opinion  of  the  Court. 

The  words  of  the  act  are,  "  Whereas  it  is  necessary  to 
settle  the  mode  of  proving  and  recording  deeds  and  other 
conveyances  in  the  several  counties  of  this  state,  for  pre- 
venting frauds,  Be  it  enacted^  That  no  conveyance  of 
lands,  tenements,  or  hereditaments,  within  this  state, 
shall  fSass,  alter,  or  change,  from  one  person  or  persons, 
to  another,  any  estate  of  inheritance,  in  fee  simple,  or  any 
estate  for  life  or  lives,  nor  shall  any  greater  or  higher 
estate  be  made  or  take  effect  in  any  person  or  persons,  or 
atiy  use  thereof,  to  be  made  by  bargain  or  sale,  lease  and 
release,  or  other  instrument,  unless  the  same  be  made  in  , 
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writing,  signed,  sealed  and  recorded  in  the  clerk's  office 
of  the  county,  where  the  land  mentioned  to  he  parsed  or 
granted  shall  he,  in  manner  following :"  For  persons 
within  the  state  six  months.  For  those  resident  in  any 
other  of  the  United  States,  twelve  months.  For  those 
resident  without  the  limits  of  the  United  States,  two  years. 
*'  And  if  any  deed  or  any  other  conveyances  shall  not  be 
recorded  within  the  respective  times  before  mentioned, 
such  deed  or  other  conveyance  shall  be  legal  and  valid 
only  as  to  the  parties  themselves  and  their  heirs ;  but  shall 
be  void  and  incapable  of  barring  the  right  of  perspns 
claiming  as  creditors,  or  under  subsequent  purchasers, 
recorded  in  the  manner  herein  before  prescribed,  &c." 
fl  Brev.  Dig.  171.  Grimke  Pp  L.  381-2.J  It  was  con- 
tended,  that  this  act  did  not  apply  to  sales  made  by  ; 
shcriiTs,  because  such  transfers  were  sufficiently  notorious 
without  the  recording  of  the  sheriffs'  deed. 

Secondly — Because,  from  the  language  of  the  act,  it 
could  never  have  been  intended  to  embrace  sheriffs'  deeds. 
It  speaks  of  persons  without  the  state,  which  can  never 
be  the  situation  of  a  sheriff.  It  makes  the  deed  valid  as 
to  the  parties,  and  a  sheriff  is  not  to  be  considered  as  a 
party  to  his  deed ;  for  if  so,  the  deed  might  be  void  as  to 
the  persons  whose  property  was  sold,  if  not  recorded 
within  six  months,  yet  binding  on  the  sheriff,  which  could 
never  have  been  intended. 

The  act,  I  think,  embraces  sheriffs'  deeds  as  well  as 
others.  The  words  arc  certainly  sufficiently  comprehen- 
sive to  embrace  them.  Indeed,  from  the  meaning  which 
must  necessarily  be  attached  to  tfiem,  it  must  embrace  sucl> 
deeds.  No  conveyance  of  lands,  tenements,  or  heredita- 
ments to  be  made  by  bargain  or  sale,  lease  or  release,  or 
other  instrument,  without  any  exceptions,  certainly  must 
comprehend  a  conveyance  from  a  sheriff;  and  it  surely 
can  he  no  objection  to  this,  to  say,  that  the  act  speaks  of 
persons  residing  without  the  state,  and  even  of  those 
without  the  United  States ;  for  an  act  may  require  con- 
veyances of  lands,  within  the  state,  made  by  thobc  >vho 
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reside   without  tht:   state,  to  be  recorded  in  the  district 
where  the  land  lies«  and  such  a  requisition  is  not  inconsis^ 
tent  with  a  similar  Ttquibition  as  ^o  those  who  live  withia 
the  state.     The  act  intended  to  provide  for  the  case  of 
all  persons  conveying  land  lying  within  the  stare^  whether 
they  were  resident  within  the  state  or  not.     Nor  can  I  see 
any  objection  to  the  sheriiF's  being  embraced  in  the  word 
'.*  parties.*'     He  certainly  is  a  party  to  the  deed  which 
he  makes,  and  I  can  see  no  inconvenience  from  the  deed^a 
being  considered  as  valid  between  him  and  a  purchaser, 
when  it  was  not  recorded.     The  object  of  the  act  was  to 
prevent  frauds,  and  to  protect  creditors  and  subsequent 
purchasers.     Perhaps   he  aiid  the  debtor  wouki  both  be 
considered  as  parties,  he  as  the  agent  of  the  debtor,  and 
neither  of  them  would  be  permitted  to  take  the  advantage 
of  the  want  of  recording.     Be  that  as  it  may,  the  law  is 
clear,  that  as  to  subsequent  purchasers,  the  deed  of  the 
sheriff  or  any  other  person,  not  recorded  within  six  months, 
is  void*      Much  reliance  was  placed  on  the   argument 
predicated  on  the  publicity  and  notoriety  of  shcriif  sales. 
But  the  very  case  before  us  shows  the  fallacy  of  such 
reason.    Here  is  an  instance  of  a  sale  by  a  sheriff,  and  no 
conveyance  to  the  person  to  whom  it  was  knocked  off.  And 
this  frequently  happens — a  purchaser  fails  to  comply  with 
his  contract,  a  resale  is  made,  one  who  is  the  highest 
bidder  transfers  his  bid,  and  the  title  is  made  to  the  per- 
son to  whom  the  right  is  transferred.     These  sales  are 
not  more  public  than  sales  by  'a  vendue  master,  in  a  large 
and  populous  city,  nor  indeed  are  they  more  so  in  the 
country  than  many  sales  by  other  auctioneers. 

As  to  the  second  ground,  it  cannot  be  supported,  either 
by  the  facts  or  the  law. 

The  only  fact  relied  on  to  prove  that  James  R.  Massey 
knew  of  the  sale  to  Hogan^  is  the  entry  in  the  sheriflF's 
books;  and  that  is  by  no  means  conclusive,  for  two  reas- 
ons already  mentioned.  But  if  he  had  known  of  the  sale, 
that  does  not  satisfy  the  law  ;  the  object  of  it  was  to  give 
notice  to  all,  and  thereby  prevent  fraud.     For  which  pur- 
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pose  the  deed  is  declared  to  be  void  as  to  subsequent  pur- 
chasers^ if  not  recorded^  I  am  avrare  of  the  high  authority 
agaiaat  this  position ;  but  I  shall  ever  think  it  nothing  short 
oi  legislation  to  dispei^se  with  the  positive  enactments  of 
the  law  on  this  subject.  What  does  it  tend  td  ?  First,  it  is 
to  be  determined  in  point  of  fact,  that  notice  is  given. 
Secondly,  what  shall  be  evidence  of  notice  ?  And  here  we 
are  launched  into  a.  sea  of  uncertainty.  One  says  the  deed 
must  be  seen ;  for  a  man  is  not  bound  to  believe  every  re- 
port which  he  may  hear.  Another  determines,  that  if  he 
is  pot  upon  the  enquiry,  it  is  sufRcient,  at  least  to  go  to  the 
Jury,  and  then,  by  departing  from  the  clear  and  posi- 
tive requisitions  of  the  law,  dcfubt  and  uncertainty  are  en- 
gendered. But  if  notice  be  deemed  an  equivalent  for  re- 
cording, it  certainly  should  be  notice  of  an  actual,  legal 
and  bona  fide  transfer.  And  this  appears  to  be  the  better 
opinion  of  those  who  contend  that  notice  is  adequate  to 
recording  On  this  occasion,  it  was  not  even  pretended, 
however,  that  the  plaintiff  had  any  notice.  And  it  is  said 
to  be  a  settled  rule,  that  if  one  effected  with  notice,  sells 
to  one  without  notice,  the  latter  will  be  protected  equally 
as  if  no  notice  had  ever  existed.  (Bebee  vs.  Bank  of  N, 
Tork^  1  John.  Rep.  573-4.  Ferrers  vs.  Cherry^  2  Vern. 
384.  Jackson  vs.  Given^  et  al.  8  John.,  141.  2  Fonb. 
153.     Merlins  vs.  Jalliffe  et  al.  Amb.  31 3. J 

But  it  is  further  contended,  on  the  pijjrt  of  the  plaintiff, 
that  if  it  be  not  necessary  to  record  the  plaintiff's  deed,  or 
if  notice  to  the  plaintiff  were  clearly  proven,  yet,  that  he 
should  recover  upon  the  principle,  that  the  defend- 
ant is  estopped  by  his  deed.  As  a  general  rule,  I  would 
aay,  that  where  the  interest  of  one  in  possession  has  been 
fairly  sold  by  the  authority  of  the  law,  he  should  not  be 
suffered  to  gainsay  the  title  of  the  purchaser.  An  un- 
fortunate debtor  will  strugj^lc  to  the  last,  and  would  at  all 
times  (showing  the  title  deeds  in  his  possession)  be  able  to 
show  a  title  in  another.  I  think,  therefore,  both  from 
policy  and  the  analogies  of  the  law,  he  ought  not  to  be  per- 
mitted to  oppose  the  title  of  a  purchaser.     I'he  sheriff's 
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deed  is  his*  He  has  received  the  consideration.  It  haa^ 
been  applied  to  the  payment  of  his  debts.  He  should  be 
estopped.  No  more  should  he  be  permitted  <  to  oppose 
the  recovery  of  the  plaintiff,  than  if  he  had  signed  the  con« 
veyance  with  his  own  hand,  or  had  become  the  tenant  of 
the  plaintiff* 

The  motion  is  discharged. 

Nott  J. 

Whether  notice  will  dispense  with  the  necessity  of  re- 
cording, I  give  no  opinion,  but  taking  into  consideration, 
all  the  circumstances  of  the  case,  I  concur  in  the  con- 
clusion. 

Justices  Gantt  and  Johnson  concurred  with  Mr.  Jus- 
tice Nott, 

Richardson  J. 

I  do  not  concur  also  in  the  decision  that  a  sheriff^  re- 
lease need  be  recorded,  but  I  do  concur  in  the  opinion 
otherwise. 

Miller y  for  the  motion. 
WtlliamSy  contra. 

fa. J— In  the  case  of  Tait  vs.  Crawford,  Columbia,  May,  1821,  the 
Court  Beldy  that  the  records  were  not  the  only  notice  of  a  convey- 
ance ;  but  that  any  notice  to  a  subsequent  purchaser,  so  it  be  di&> 
tinct,  is  sufficient.  1l. 

Anthony  Leach,  and  others,  vs.  James  V.  Thomas. 

Neither  of  the  attachment  acts  has  prescribed  the  form  in  wliich  bonds 
shall  be  given,  previous  to  the  issuing  of  the  writ ;  and  any  will  do, 
so  that  the  condition  be  such,  that  the  plaintiff  can  be  made  to  re- 
spond in  damages  to  the  defendant,  in  case  of  any  illegal  conduct  on 
his  part. 
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RIED  before  Mr.  Justice  Colcock^  Union,  Fall  Term, 
1819. 
This  was  a  motion  to  quash  three  attachments,  issued, 
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against  the  defendant,  on  the  ground,  that,  being  foreign 
attachments,  the  condition  of  the  bonds  should  have 
been,  that  the  plaintiff  should  be  answerable  for  all  dam- 
ages which  the  defendant  may  sustain  by  any  illegal  con^ 
duct  in  obtaining  the  said  attachment,  (and  not  as  they 
are,  to  pay  all  costs  in  case  they  be  cast  in  the  suits,  or  dis- 
continue,) and  also  to  be  answerable  for  ^'  all  damages 
which  shall  be  recovered  against  the  said  plaintiffs;" 
which  latter  words  are  those  prescribed  in  the  act  for 
issuing  domestic  attachments. 

The  motion  was  refused,  and  a  motion  was  now  made  to 
reverse  that  decision. 

Mr.    Justice    Cokock   delivered    the  opinion  of  the 
Court. 

Neither  of  the  acts  prescribes  any  particular  form  in 
which  the  bond  shall  be  taken.  But  the  legislature  con- 
ceiving this  mode  of  proceeding  might  subject  defendants 
to  vexation  and  injury,  by  unjust  plaintiffs,  it  was  thought 
proper  to  secure  their  rights  by  requiring  those,  who 
should  resort  to  this  remedy,  to  give  bond  in  double  the 
amount  of  the  sura  to  be  attached,  CI  Brev.  39.  P.  i. 
36  7-8,  J  or  for  which  the  attachment  shall  issue,  to  make 
good  any  injury  which  may  result  from  issuing  such  at- 
'tachment.  We  are  then  only  to  determine  whether  the 
conditions  of  these  bonds,  are  such,  that  in  case  of  any  ille- 
gal conduct,  the  plaintiff  might  be  made  to  respond  in 
damages  to  the  defendant.  Upon  an  attentive  examina* 
tion  of  the  words  used  in  the  two  acts,  I  think  it  will  ap- 
pear that  they  are,  in  substance,  the  same.  But  if  there 
be  the  slightest  difference,  the  words  used  in  the  condi- 
tions of  these  bonds,  which  are  the  words  used  in  the  act 
authorizing  the  issuing  of  domestic  attachments,  are  some- 
what more  comprehensive ;  and  I  cannot  conceive  that  it 
would  be  proper  to  permit  the  defendant  to  quash  the  at- 
tachment, because  the  plaintiff  had  given  him  more  ample 
security  than  the  law  required. 

The  act  authorizing  the  issuing  of  foreign  attachments  is 
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in  these  words  :  ^^  No  writ  of  attachment  ahaU  is3U€  he 
fore  the  plaintiff  has  given  bond  to  the  defendant  in  double 
the  amount  for  which  the  attachment  issues,  to  be  takea 
by  and  lodged  with  the  clerk  of  the  district^  to  be  answcr- 
«Ue  for  all  damages  which  the  defendant  may  sustain  by 
asy  illegal  conduct  in  obtaming  said  attachment."  {1 
Brev.  4Uj  That  which  relates  to  domestic  attachments 
is  QM  follows :  "  That  every  justice  of  the  peace,  before 
granting  such  attachment,  shall  take  bond  and  security  of 
the  party  for  whom  the  said  attachment  shall  be  issued,  in 
double  the  sum  to  be  attached,  payable  to  the  defendant, 
for  satisfying  and  paying  all  costs  that  shall  be  awarded  to 
the  defendant,  in  case  the  plaintiff  suing  out  the  attachment 
therein  mentioned, shall  discontinue  or  be  cast* in  his  suit, 
and  also  all  damages  which"  shall  be  recovered  against  the 
said  plaintiff,  for  his  suing  out  such  attachment,  which 
bond  shall  be  by  the  same  justice  returned  to  the  Court, 
to  which  the  attachment  is  returnable,  and  the  party  enti- 
tled to  such  costs  and  damages  may  bring  suit  and  recover, 
&c.     fl  Brev.  39. J 

The  condition  of  the  bond,  in  foreign  attachments,  is, 
that  the  plaintiff  shall  be  answerable  to  the  defendant  for 
all  damages  which  he  may  sustain  by  any  illegal  conduct 
in  obtaining  said  attachment.  That  of  the  bond  in  domes- 
tic  attachments,  is,  to  be  amenable  for  all  costs  which  may 
be  awarded,  and  also  for  all  damages  which  shall  be  recov- 
ered against  the  plaintiff,  for  his  suing  out  such  attach- 
wnt.  Now  damages  cannot  be  recovered  for  suing  out 
-ulhe  attachment.  The  act  then  means  for  illegally  suing  it 
out.  And  the  conditions  here  used,  then,  contain  all  that 
is  required  by  the  act  for  issuing  foreign  attachments,  with 
ao  addition  of  the  word  costs,  which  would  follow  as  a 
matter  of  course,  the  recovery  of  damages,  and  may 
therefore  be  considered  as  mere  surplusage. 

The  motion  is  rejected. 

Justices  Nott^  Canity  Johnson^  and  Richardson^  cbn 
curiEtfd. 
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Lewis  Hogo  vs.  A.  Keller,  et  al. 

JThe  law  does  not  require  the  master  of  a  dare  to  state  in  a  paaa  to 
what  place  the  slave  shall  go.  It  is  sufficient  if  it  express  a  leave  of 
absence  for  a  particular  time. 

.   X  RIED  before  Mr*  Justice  Richardson^  at  Newberry, 
March  Term,  1819. 

This  was  an  action  to  recover  damages  for  unlawfully 
whipping  the  plaintiff's  negro.  It  was  proven  that  the 
defendant  Keller^  styling  himself  captain  of  a  patrol^  and  the 
other  defendants  acting  under  his  authority,  did  whip  the 
plaintiff's  negro,  who  had  a  pass  from  his  master.  The 
number  of  stripes  was  not  many,  nor  were  they  sevetely 
laid  on.  The  defendant  attempted  to  justify,  under  the 
patrol  law  ;  and  on  the  ground  that  the  pass  was  not  ac- 
cording to  law ;  because  it  did  not  state  to  what  place  the 
negro  was  going.  One  of  the*  witnesses  said,  each  one 
^ave  some  stripes,  and  that  this  was  the  usual  mode  of 
whipping  by  patrols. 

The  Presiding  Judge  charged  the  Jury,  that  the  case 
was  already  made  out,  and  that  the  only  question  was, 
what  should  be  the  amount  of  damages. 

The  Jury  thought  proper  to  find  a  verdict  for  the  de- 
fendant ;  and  a  motion  was  now  made  for  a  new  trial,  on 
the  ground,  that  the  verdiet  was  wholly  contrary  to 
law,  and  without  any  evidence  whatever,  on  the  part  of  th^ 
defendant. 

Mr.   Justice    Colcock  delivered  the  opinion  of  the 
Court. 

The  law  does  not  require  a  master  to  state  in  every 
pass,  to  what  place  the  negro  shall  be  permitted  to  go. 
It  is  sufficient  if  it  express  a  leave  of  absence,  for  such  a 
time.  C^^^  2  Brev.  231.  Grimke's  P.  I.  164.  J  The 
dtfendants  therefore,  were  guilty  of  a  trespass  on  the  plain- 
tiff's property,  and  he  is  entided  to  a  verdict.  It  is  highly 
proper  to  protect  these  officers,  when  acting  within  the 
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limits  of  their  authority ;  but  nothing  is  so  offensive  to  the^ 
law,  as  to  violate  the  principles  of  justice  and  humanity, 
tmder  the  semblance  of  its  authority.  Shall  it  be  cobc- 
sidered  a  justification  that  these  defendants  thought  the 
ticket  an  unlawful  one?  Shall  ignorance  of  that  law  under 
which  they  were  acting,  and  from  which  they  derived 
tfeeir  authority,  excuse  them  ?  This  would  be  a  violation 
of  all  law,  and  place  the  slaves  of  the  country  at  the  mercy 
of  every  unprincipled  and  unfeeling  man,  who  may  be 
clothed  with  this  brief  authority. 

It  is  the  cluty  as  well  as  the  interest  of  eveiy  master  to 
protect  his  slave  from  unnecessary  punishment,  and  to  re- 
sist the  abuse  of  legal  authority.  However  small,  there** 
fore,  the  injury  to  the  slave,  the  plaintiff  should  recover 
as  much  damages  as  would  carry  costs.  But  I  think  it 
highly  questionable,  whether  in  this  case,  the  captain  of  this 
patrol  was  not  actuated  by  some  iihproper  motive.  €ould 
he  have  passed  over  that  clause  in  the  act,  which  autho* 
rlzes  masters  to  permit  their  slaves  to  go  abroad  with 
tickets,  and  read  one  in  the  same  act,  which  authorises  him 
to  punish  a  sla^e  that  has  no  ticket?  It  is  by  no  means 
probable*  Nor  am  I  satisfied  with  the  evidence  offered, 
to  prove  that  they  were  a  patrol.  It  is  a  temporary  ap«- 
pointment,  and  therefore,  I  conceive  should  be  pravefi  by 
the  captain  of  the  beat,  who  has  detailed!  them  for  tha* 
service. 

Justices  Nott  and  Johmon^  concurred, 

< 

Justices  Gantt  and  Richardson,  dissented, 

John  Allen  vs.  Samuel  Hall,  etal. 

Marriage  is  a  fact  to  be  left  to  the'  Jury.— fa.  J 

In  a  question  whether  tliere  has  been  a  marriage,  proof  that  two  per- 
sons have  lived  together,  as  man  and  wife,  will  be  conclusive,  if  ndt 
rebutted;  but,  like  all  other  presumptive  evidence,  may  be  rebutted 
by  circumstances  or  positive  proof.— (^d. J 
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'pke  decl|ffi|lioD9  of  either  husband  or  wife,  as  to  the  marriage,  are  ad- 
misnble. 


jLRJ£Dbie|fbre  Mr.  Justice  G(7n^/,  at  Chester;  Spring 
Term,  1819. 

This  was  a  summons  in  partition,  for  the  division  of 
S40  acres  of  land,  yphn  Haily  the  ancestor  of  the  de-' 
fendant,  died  intestate,  leaving  the  defendant,  his  children 
and  Margaret  Hall^  said  to  be  his  wife.  He  conveyed  her 
right  to  the  plaintiff,  who  brought  this  «uit,  to  recover  one 
third  thercot  The  plaintiff  produced  a  deed  from  one 
Wnin  Brown^  to  John  Hall^  and  another  from  Margaret 
■  ff(dk  to  himself.     The  defendants  pleaded : 

1st*  Ne  unques  seisie. 
'    2^m  Ne  unques  accouphf 

3d.  Statute  of  Limitations, 

It  appeared  that  yohn  Hall  had  lived  with  Margaret 
fgr  ^veral  years,  before  his  de^tb,  and  by  some,  supposed 
io  be  married.  A  Mn  iJf  ViCowrt,  who  was  the  adminis** 
trator,  and  who  had  paid  to  Mrs.  Hall^  her  portion  of  the 
p^spnalirstate,  was  called  to  prove,  that  she,  ( Margaret^J 
was  the  wife  of  John  Hall,  He  was  objected  to,  because 
it  was  his  interest  to  support  the  marriage,  least  he  should 
be  liable  aver  to  the  heirs  for  having  improperly  paid  to 
her  the  portion  of  the  personal  estate.  But  this  objection 
was  overruled. 

The  defendant  then  offered  to  prove  the  declarations  oi 
Hail^  to  show  that  he  xoas  not  married  to  Margaret  Hall, 
and  also  the  declarations  of  a  magistrate^  who  it  was  said, 
was  the  person  who  married  them,  if  they  ever  were  mar- 
ried. But  the  Presiding  Judge  rejected  jthis  evidence,  as 
being  incompetent. 

On  the  plea  of  the  Statute  of  Limitations,  it  was  proven, 
fhat  the  defendants  had  been  in  peaceable  possession  of 
the  land  ever  since  the  death  of  their  ancestor,  which  was 
ten  or  eleven  years  ago;  and  that  the  widow  left  the  state 
shortly  after  his  death. 

On  the  part  of  the  plaintiff,  it  was  contended,   that  thie^^ 
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possession  of  the  defendants,  was  his  possession;  and  that 
there  could  be  no  adverse  possession  of  an  undivided 
estate. 

The  Jury  found  a  verdict  for  the  plaintiff,  for  one  third 
pf  the  land  in  dispute ;  and  a  motion  was  now  made  for  a 
nonsuit. 

Because  the  plaintiff  produced  no  grant,  nor  chain  of 
title  to  John  Hall 

And  for  a  new  trial. 

1st.  Because  the  marriage  was  not  sufficiently  proven. 

2d.  Because  the  Court  refused  the  declarations  of  ^oAn 
BaU^  denying  his  marriage  with  Mar' gar eU 

3d.  Because  the  Court  rejected  the  declarations  of  the 
magistrate. 

4th.  Because  the  Jury  found  contrary  to  the  charge  of 
the  Judge,  that  the  possession  of  defendants  was  sufficient 
to  bar  the  plaintiff. 

^th.  Because  the  Court  received  the  evidence  of  Mr. 
M^Kown^  which  was  incompetent. 

Mr.  Justice  Colcock  delivered  the  opinion  of  the  Court. 

It  is  unnecessary  to  take  notice  of  any  other  than  the 
second  ground,  as  the  Court  concur  with  the  Presiding 
Judge  on  all  the  others. 

In  a  question  whether  there  has  been  a  marriage,  proof 
that  the  parties  lived  together,  as  man  and  wife,  if  not  re- 
butted, will  be  conclusive.  But  this  evidence  is  only  pre- 
sumptive, aAd  like  many  other  presumptions,  may  be  re- 
butted by  circumstances  or  positive  proof.  Where  per- 
sons live  together,  as  man  and  wife,  their  declarations  are 
for  the  most  part  given  in  evidence,  and  if  these  declara- 
tions be  contradictor)',  it  will  of  course  create  doubt,  and 
must  be  left  to  the  Jury  to  determine.  As  to  creditors 
and  inter  v'lvos^  it  is  said  the  testimony  ought  not  to  be 
admitted.  But  as  to  the  rights  of  either  husband  or 
wife,  or  their  children,  they  are  admissible.  It  does 
not  follow,  because  such  declarations  were  made,  that 
they  should  be  conclusive.    The  time,  pla<;e,  manner 
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and  sm  infinity  of  other  circumstances,  wiH  have  their 
weight  in  determining  the  degree  of  credit  which  wiU  be 
given  to  them.  Perhaps  they  would  he  particularly  liable 
to  suspicion,  when  made  by  a  man  who  had  lived  with  a 
woman,  as  his  wife,  for  a  number  of  years.  There  can  be 
no  danger  in  admitting  such  testimony.  It  would  never 
be  required,  except  in  cases  of  doubt.  There  can  be  no 
interest  in  the  parties  from  whom  the  evidence  must 
come.  Nor  indeed  any  bias  of  the  mind,  which  would  be 
calculated  to  lead  to  error.  For  where  the  interest  of 
either  the  husband  or  wife  is  concerned,  it  must  be  the 
declarations  of  the  one,  who  is  no  more,  which  are  to  be 
given  in  evidence  ;  and  they  would  not  therefore  be  liable 
to  suspicion,  as  it  can  scarcely  be  believed  that  such  de- 
darations  would  be  made  with  a  view  to  destroy  rights, 
which  can  only  exist  after  the  person  making  them  shall 
be  dead,  and  where  the  rights  of  "children  are  concerned. 
The  security  is,  that  no  one,  however  base,  is  'disposed  to 
render  himself  more  so  by  false  assertions.'  But  who 
could  complain  of  the  admission  of  such  testimony  ?  Sure-^ 
ly  not  the  woman  who  has  placed  herself  in  a  suspicious 
situation.  She  could  easily  have  prevented  this  by  pur- 
suing a  virtuous  and  honorable  course.  And  this  may  be 
urged  as  an  additional  reason  for  the  admission  of  the  tes- 
timony, that  it  will  tend  to  repress  vice.  In  the  case  of 
Goodright  Ex*  dim*  Stevens  vs.  Mbss^  and  others^  eject- 
mem,  for  two  messuages,  fCozi^/^r,  5 93, J  two  questions 
arose : 

1st.  Whether  the  father  and  mother  could  have  been 
^^amined,  if  alive  ? 

2d.  Whether  their  declarations  after  their  death,  can  be 
admitted  as  evidence  ?  Hoxvarth  &?  Jones^  showed  cause, 
and  insisted  that  the  testimony  of  parents  in  their  lifetime, 
or  their  declarations  after  their  decease,  might  be  admis- 
sible, in  cases  where  proof  of  the  marriage  was  presump- 
tive only,  as  by  cohabitation  or  general  reputation.  Lord 
Mansfield  decided  in  this  case,  that  the  declarations  of  the 
mother  were  admissible,  and  a  new  trial  was  granted.     In 
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the  King"  vs.  Inhabitants  of  Bramley^  fS  Dun.  &?  East, 
330, J  the  wife  was  offered,  to  prove  she  was  never  mar* 
ried,  and  the  declarations  of  both  husband  and  wife  to  the 
same  purpose.  The  Court  below  rejected  the  evidence, 
Xsord  Kenyan^  stopping  the  counsel  for  the  motion,  said 
**Thi8  evidence  was  certainly  admissible,  though  the  Jus- 
tices at  the  sessions  were  to  judge  of  the  effect  of  it«  la 
the  case  of  the  King  vs.  The  Inhabitants  of  St.  Peters^ 
it  was  expressly  held,  that  the  supposed  husband  was  a 
competent  witness,  to  disprove  the  marriage.  There  are 
also  many  other  cases  of  this  kind,  but  in  all  of  them  such 
testimony  is  open  to  great  observation."  (See  Mace  vs* 
Cadeliy  Cowper,  232.     Phillipps,  176-7.) 

The  motion  is  therefore  granted. 

Justices  Natty  Johnson  and  Richardson^  concurred, 

Peareson  and  Ciendinen,  for  the  motion, 
IViiltamSy^ontrtL. 

fa. J— See  Cockrill  vs.  Calhoun,  1  Nott  &  M^Cord'sKep.  285. 
(^6. J— See  Fenton  vs.  Reed,  4  John.  Rep.  54.  H, 


The  State  vs.  Francis  Hattaway. 

To  constitute  perjury  it  is  necessaty,  that  the  oath  relate  to  some  matter 
material  to  the  ciuestion  in  issue. 

It  is  not  necessary,  that  the  particular  fact  sworn  to  should  be  imme*> 
diately  material  to  the  issue ;  but  it  must  have  such  a  direct  and 
immediate  connection  with  a  matei-ial  fact,  as  to  £^ive  weig'ht  to  the 
testimony  to  that  point.— fa.J 

Where  a  particular  fact  was  material  in  the  case,  and  the  witness  swore 

*  to  the  fact,  and  ssdd,  that  lie  was  present  when  it  took  place ;  and  be 
was  asked  where  he  lived  at  the  time,  and  he  answered,  near  the 
parties,  and  it  was  proved,  tliat  he  did  not  live  in  the  state  at  the 
time,  it  was  held,  that  it  wts  not  swearing  to  such  a  material  foot,  a^ 
would  constitute  purjury,  though  false. 

JL  HE  defendant  had  been  indicted  and  convicted  of  per- 
jury.   The  circumstances  of  the  case  were  as  follows  : 
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^iiackleford  was  indicted  for  stealing  a  cow.  On  that 
indictment  he  was  acquitted,  or  the  prosecution  termi- 
nated in  some  other  manner,  which  gave  him  an  oppor- 
tunity of  bringing  an  action,  for  a  malicious  prosecution, 
against  Smith,  the  prosecutor.  In  that  action,  it  became 
material  for  Shackleford  to  show,  that  he  had  purchased 
the  cow,  in  question,  of  one  Carter,  That  fact  he  proved 
by  this  defendant,  Hattaway.  He  swore,  he  was  present 
when  Shackleford  made  the  purchase.  He  was  asked, 
where  he  lived  at  the  time.  He  said,  he  lived  near  Car- 
ter's, perhaps  within  a  few  hundred  yards  of  him.  It 
afterwards  appeared,  that  he  did  not  live  near  Carter's,  at 
the  time.  Indeed  it  appeared,  that  he  did  not  live  in  the 
state,  until  sometime  after  this  transaction  was  said  to 
have  taken  place. 

The  perjury  assigned  was,  that  he  swore,  he  lived  in 
the  immediate  vicinity  of  Carter,  when  in  fact  he  did  not 
live  there. 

The. cause  was  tried  before  Mr.  Justice  Nott^  at  Marion 
court  house.  Fall  Term,  1818,  who  instructed  the  Jur}', 
that  the  words,  laid  in  the  indictment,  were  not  of  such 
materiality  as  to  constitute  the  crime  of  perjury.  They 
however  took  a  different  view  of  the  question,  and  found 
the  defendant  guilty. 

This  was  a  motion  to  set  aside  that  verdict  and  to 
grant  a  new  trial,  on  the  ground,  that  the  verdict  was 
contrary  to  law. 

Mr.  Justice  Nott  delivered  the  opinion  of  the  Court. 

It  seems  to  be  agreed  by  all  the  writers  on  criminal 
law,  that  one  ingredient  in  the  crime  of  perjur}-,  is  that 
the  oath  relate  to  some  matter  material  to  the  qu^^stion  in 
issue.  (4^  Black.  Com,  137-8.  Eexva.Ayktt,  1  T.  R.  69. J 
There  can  be  no  doubt,  but  that  an  extra-judicial  oath,  or 
one  relating  to  a  matter  utterly  immaterial,  or  even  an 
iiTipious  oath,  taken  in  idle  conversation,  may  be  as  offen- 
sive in  the  eye  of  heaven,  as  the  most  solemn  oath  taken 
in  a  Court  of  justice.  But  there  are  many  offences,  againbt 
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morality  and  religion,  which  are  not  cognizable  in  Courts 
of  justice.     For  such  offence,  a  man  is  answerable  only  to 
his  God,  and  not  to  the' laws  of  his  country.     And  our 
duty  is  to  determine  what  the  law  considers  a  public 
oSeace,  and  not  to  declare  what  ought  to  be  so  considered^ 
There  is  no  offence,  the  general  character  of  which,  is 
better  understood  than  that  of  perjury ;    and  no  point 
better  settled,  perhaps,  than  that  the  oati)  must  relate  to 
some  fact  material  to  the  issue.     When  I  say  it  must 
velate  to  some  fact  material  to  the  issue,  I  do  not  mean, 
that  the  particular  fact  sworn  to  must  be  immediately 
material  to  the  issue,  but  it  must  have  such  a  direct  and 
immediate  connection  with  a  material  fact  as  to  give  weight 
to  the  testimony  to  that  point.     As  where  it  became  mate- 
rial  to  identify  a  flock  of  sheep,  and  a  witness  was  asked, 
how  he  knew  .the  sheep  in  question  to  belong  to  a  particu- 
lar individual,  he  said,  because  they  were  in  his  mark. 
Now  although  they  were  not  in  his  mark,  and  although 
the  mark  was  immaterial,   yet  as  that  was   the  medium 
through  which  the  witness  arrived  at  his  knowledge  of 
the   important   question,    it  had    a   direct    tendency   to 
strengthen  his  testimony,  and  was  therefore  material.     So 
in  the  present  case,  if  the  defendant's  situation  had  given 
him  a  better  opportunity  of  becoming  acquainted  with 
the  material  point  in  the  case,  testimony  to  that  fact, 
might  have  been  considered  matcriaL     Thus  if  the  ques- 
tion had  been,   whether    Carter  had    made  a  good  crop 
that  year,  or  whether  his  overseer  had  done  his  duty,  his 
testimony  to  those  points  might  have  been  strengthened 
by  the  fact  of  having  lived  near  him ;  because  it  furnished 
him  with  the  means  of  knowing,  with  more  certainty,  the 
truth  of  those  facts.     But  it  is  not  so  with  the  case  now 
under  consideration.      The   material   fact   was  whether 
Carter  actually  sold  the  cow  to  Shackleford.  If  the  defend- 
ant lived  a  hundred  miles  off,  and  was  present  s^  the  ss^e, 
he  was  a  competent  witness  to  prove  it.     If  be  lived 
within  fifty  yards^  and  was  not  present,  he  could  kno^vr 
nothing  of  the  matter.     It  was  not  a  fact  of  such  a  nature 


November  Term.  lai 

tts  to  be  bettet  known  to  him;  in  consequence  of  the  conti* 
guity  of  bis  residence.  It  may  sometimes  be  difficult  to 
determine  how  far  the  evidence  of  a  particular  fact  may 
go  to  strengthen  the  testimony  of  a  witness,  to  a  more 
material  point  in  a  case ;  and  perhaps  no  precise  and 
definite  rule  can  be  laid  down  on  the  subject.  In  all  cases 
therefore  so  highly  penal,  where  the  question  is  of  a  doubt^ 
ful  character,  I  should  incline  to  favor  the  side  of  the 
accused.  In  the  case  now  imder  consideration,  I  cannot 
conceive,  that  the  testimony  was  either  directly  or  indi- 
rectly material  to  the  issue.  I  am  of  opinion  therefore^ 
that  a  new  trial  ought  to  be  granted. 

There  were  several  other  grounds  taken  in  the  case 
which  it  is  unnecessary  to  consider. 

Justices  Colcock^  Johnson^  Richardson^  and  Gantt^  con- 
curred. 

i?.  A,  Tayhty  for  the  motion. 
Evans  J  contra. 

"  fcj— See  2  Chitty's  Crim.  Law  305-6.  King  vs.  Gripe,  i:Comyn»s 
Rep.  43.    S.  C.  2  Salk.  514 ;  ulso  in  1  Lord  Raymond  256. 

It  was  decided  in  O' Mealy  vs.  Newell,  (8  East's  Rep.  364,)  «  That 
any  person  making,  or  knowingly  using,  a  fulse  affidavit  taken  abroad^ 
(Uiough  a  perjury  could  not  be  assigned  on  it  here)  in  order  to  mislead 
our  own  courts,  and  to  pervert  public  jusUce,  is  punishable  by  indict- 
ment as  for  a  misdemeanor.*'  R. 


The  State  vs.  Vines  Dayley. 

Where  a  person,  ag^nst  whom  a  bill  of  indictment  has  been  found  fot 
a  forcible  entry,  traverses  the  force,  a  writ  of  restitution  will  not  be 
granted,  till  the  question  of  force  be  tried  :  but  the  defendant  will 
not,  as  a  matter  of  course,  be  allowed  a  term,  as  in  other  misde- 
meanors. 

JL  HIS  was  an  indictment  for  a  forcible  entry.  A  bill  of 
indictment  had  been  found  against  the  defendant,  who 
had  traversed  the  force,  and  was  allowed  until  the  succeed-* 
uJg  terra  to  try  the  question.     A  motion  was  then  made^ 
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on  the  part  of  the  state,  for  a  writ  of  restitution,  to  put 
the  prosecutor  again  into  possession.  That  motion  was 
made  before  Mr.  Justice  Richardson^  at  Newberry, 
March  Term,  1819.  The  Presiding  Judge,  being  of 
opinion,  that  a  writ  of  restitution  ought  not  to  be  awarded, 
until  the  traverse  was  tried,  refused  the  motioti.  A  motion 
was  now  made  to  reverse  that  decision  and  to  grant  the 
writ  of  restitution* 

Mr.  Justice  Nott  delivered  the  opinion  of  the  Court. 

By  several  statutes  of  England,  made  of  force  in  thid 
state,  a  justice  of  the  peace,  upon  tomplaint  made  to  him, 
diat  any  person  or  persons  have  forcibly  entered  upbn  his 
lands  and  tenements,  and  turned  him  out,  and  still  keeps 
the  possession,  is  authorized  to  repair  to  the  place  where 
the  force  is  said  to  be  committed,  and  there  to  make 
enquiry  into  the  matter  ;  and  if  he  find  the  charge  to  be 
true,  he  may  issue  a  writ  of  restitution  to  remove  the 
intruder,  and  to  restore  the  person,  thus  forcibly  expelled, 
to  his  possession  again,  (Bacon  For.  Ent.J  But  if  the 
defendant  tender  a  traverse  of  the  force,  no  restitution 
ought  to  be  allowed,  until  such  traverse  be  tried.  And 
the  justice  or  justices,  before  whom  the  indictment  is 
found,  are  required  to  issue  a  venire  immediately,  and 
impannel  a  ]\xry  to  try  the  question. '  (JOo.  Do.  G.J 
And  if  the  writ  of  restitution  is  improperly  granted,  this 
Court,  like  the  Court^  of  King's  bench  in  England,  will 
grant  a  writ  of  restitution  to  the  defendant :  As  where 
the  indictment  is  quashed  for  insufficiency,  or  where  the 
justices  refuse  to  try  the  traverse  of  force,  &c.  But  I  can 
find  no  case  where  the  Court,  which  i§  to  try  the  traverse, 
has  granted  a  writ  of  restitution,  until  the  question  of 
force  has  been  determined. 

The  question,  so  far  as  regards  the  present  case,  19 
quite  immaterial,  because  the  traverse  has  been  tried,  and 
the  defendant  convicted.  But  it  is  important  as  it  regards 
the  future  practice  of  the  Court.  The  object  of  the  law 
is  to  give  to  a  person,  w^ho  has  been  unjustly  and  forcibly 
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deprived  of  his  p(iSscssion,  prompt  and  adequate  redress, 
by  restoring  him  a^uin  to  that  pos&ession.  It  will  not 
however  suffer  the  relative  situation  of  the  parties  to  be 
changed,  without  giving  the  accused  an  opportunity  of 
being  heard  in  his  defence.  If  therefore  a  person,  against 
whom  a  bill  of  indictment  is  found,  traverses  tlie  force, 
the  writ  of  restitution  shall  not  be  awarded,  until  that 
question  is  tried.  But  then  it  must  be  done  without  delay. 
The  defendant  is  not  entitled  to  the  indulgence  of  a  term, 
as  is  usually  allowed  in  other  cases  of  misdemeanor.  Such 
delay  would  go  to  deprive  an  injured  party  of  that  speedy 
justice  which  it  was  the  intention  of  the  statutes  to  afford. 
The  traverse  must  be  tried  the  term  at  which  the  indict- 
ment is  found,  unless  such  cause  is  shown  to  the  Court  as 
will  authorize  them  to  refuse  the  writ  of  restitution,  until 
the  succeeding  term. 

The  object  of  this    application    having    been  already 
obtained,  the  motion  may  be  discharged. 

Justices  Colcock^  Ganttj  Johnson^  and  Richardsoriy  con- 
curred. 

G^Necd^  for  the  motion. 
Stark^  Solicitor,  contra- 


Laurens  Sims  vs.  Richard  Tarrant,  Sheriff,  8fc. 

Where  a  sheriff  neglects  to  take  bail,  according  I©  the  exigency  of  the 
writ»  he  is  not  entitled  to  the  benefit  of  the  act  allowing  the  common 
bail  an  exemption  from  liability  until  a  return  of  non  est  inventus  on  m 
Ca.  Sa,  against  the  principal. 

X  HIS  was  an  action  on  the  case,  within  the  summary 
jurisdiction  of  the  Court,  tried  before  Mr.  Justice  Rkh- 
qrdson^  at  Pendleton,  Fall  Term,  1819,  against  the  sheriff, 
for  not  taking  bail.  The  facts  of  the  case  were  as  follows  : 
The  plaintiff,  Sims^  had  sued  two  defendants  on  two 
notes  ;  ard  on  his  process  was  endorsed  an  order  for  bail, 
founded  on  an  affidavit  in  the  customary  lep^al  form.    Th^ 
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sheriff's  return  stated,  that  he  had  served  the  process 
personally  on  one  defendant,  by  delivering  him  a  copy, 
and  had  left  a  copy  for  the  other.  The  plaintiff  in  that 
action  obtained  a  judgment  against  both  defendants,  and 
thereupon  issued  a  Fieri  Facias.  Without  any  other  pro- 
ceedings in  the  original  action,  he  commenced  this  process 
against  the  sheriff  for  neglect  of  duty  in  not  taking  bail. 

The  Court  held,  that  the  sheriff,  not  having  taken  bail, 
became  himself  bail,  and  was  entitled  to  all  the  privileges 
of  bail  to  the  sherijf-,  one  of  which  privileges  being  an 
exemption  from  process  until  a  Cq.  Sa.  should  be  issued 
and  returned.  The  plaintiff  was  nonsuited.  He  therefore 
now  moved  the  Constitutional  Court  to  set  aside  this 
nonsuit,  and  for  a  new  trial,  on  the  ground  : — ^That  the 
sheriff,  in  not  taking  ball,  was  a  wrong  doer  and  neglected 
his  duty,  and  is  not  entitled  to  the  privileges  of  bail. 

Mr.  Justice  Rlcliardson  delivered  the  opinion  of  th^ 
Court. 

The  opinion  of  the  Court  is,  that  the  sheriff  is  not  enti^ 
tied  to  the  privileges  of  bail.  The  rule,  which  applies  to 
this  case,  is  a  general  one,  that  where  a  ministerial  officer 
is  required  to  do  an  act,  and  neglects  to  perform  it,  whereby 
an  injury  comes  to  any  person,  the  individual  injured  has 
a  right  of  action  against  the  negligent  oflScer.  In  this 
case,  the  sheriff,  having  omitted  to  take  the  defendant  or 
require  bail,  though  he  may  afterwards  take  the  body 
before  the  return  of  the  wpt,  and  perhaps  enter  bail  to 
i^he  action  even  now ;  (See  AUiiigham  vs.  Flower^  2  Bos» 
&f  PuU  246.  Pariente  vs.  Plumbtrce^  lb.  35.)  yet,  until 
doing  so,  he  cannot  have  the  privileges  of  bail,  but  is 
liable  to  the  plaintiff's  action,  which  is  immediately  con- 
sequent upon  the  neglect. 

The  motion  is  therefore  granted. 

Justices  Colcock^  Nott^  Johnson^  and  Gantt^  concurred^ 

A.  Bowie ^  for  the  motion. 
Whif/ield^  contra. 
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Benjamin  Boyd  vs.  John  Botd. 

No  i^ttachmcnt  shall  be  issued,  until  a  bond  Yob  been  given  for  double 

the  amount  for  which  it  issues. 
Civing  a  blank  paper,  with  the  plaintiff's  name  signed  thereto,  is  not  a 
sufficient  compliance  with  the  attachmeot  acts ;  and  an  attachment  ob- 
tained thereon  will  be  quashed  on  motion.. 

X  HIS  was  a  case  tried  before  Mr*  Justice  Ganttj  at  the 
Spring  Term  of  1819,  for  Fairfield  district. 

After  the  plaintiff  had  gone  through  with  his  evidence, 
the  counsel  for  the  defendant,  moved  to  quash  the  pro- 
ceedings, on  the  ground  that  no  bond  had  been  given  by 
the  plaintiff  in  the  attachment,  according  to  the  act  of  as- 
sembly. 

It  appeared  that  the  Clerk  had  filed  a  half  sheet  of  paper, 
to  which  was  annexed  the  name  of  the  plaintiff,  and  ano- 
ther, but  otherwise  blank.  On  the  back  of  this  paper  was 
the  following  indorsement,  ^*' Benjamin  Boyd  vs.  John 
Boyd. — Bond  on  Attachment." 

The  Presiding  Judge,  being  of  opinion  that  the  attach- 
ment in  this  case,  had  irregularly  issued,  sustained  the 
motion  to  quash  the  proceedings.  From  which  decision 
the  plaintiff  appealed,  and  contended,  that  the  proceed- 
ings were  sufficiently  regular,  and  that  the  attachment 
ought  to  have  been  supported. 

Mr.  Justice  Gantt  delivered  the  opinion  of  the  Court. 

By  the  act  of  1799,  the  necessity  of  petitioning  a  Judge, 
forleave  to  issue  an  attachment,  is  done  away,  and  they 
are  made  demandable  of  common  right,  subject  however 
to  this  proviso,  which  immediately  follows ;  ''  Provided 
^ilways,  that  no  ivrit  of  attachment  shall  issue,  before  the 
plaintiff  has  given  bond  to  the  defendant,  in  double  the 
amount  for  which  the  attachment  issues,  to  be  taken  by 
and  lodged  with  the  clerk  of  the  district,  to  be  answerable 
for  all  damages  which  the  defendant  may  sustain  by  any 
}ilegal  conduct  in  obtaining  said  attachment,"  (1  Brev.  41.) 
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The  case,  therefore,  resolves  itself  into  this  proposition : 
Was  this  a  bond  ? 

A  bond  is  defined  to  be  a  deed  or  obligatory  instrument^ 
in  writing,  whereby  one  doth  bind  Rioiself  to  another,  to 
pay  a  sum  of  money,  or  do  some  other  act.  It  contains  an 
obligation,  with  a  penalty,  and  a  condition,  which  ex- 
pressly mentions  what  money  is  to%be  paid,  or  other  thing 
to  be  performed,  and  the  limited  time  for  the  perform- 
ance thereof;  for  which  the  obligation  is  peremptorily 
binding.  The  ceremonies  necessary  to  a  bond  or  obli- 
gation, consist  of  xuriting.  on  paper  or  parchment,  sealing 
and  delhery.  Signing  hath  been  held  not  to  be  necessary. 
f2  Co.  5,  a.  Noy's  Max,  54.  2  Salk.  462.  5  Mod.  281.  J 
And  Lord  Coke  says,  that  though  sealing  and  deliver}'  be 
essential  in  an  obligation,  yet,  there  is  no  occasion  in  the 
bond  to  mention  that  it  was  sealed  and  delivered,  because 
he  says,  these  are  things  which  are  done  afterwards. 
fGoddard^s  case^  2  Co.  5,  a. J  Hence,  there  can  be  no 
doubt,  but  that  the  obligation,  with  a  penalty,  and  the  con- 
dition underwritten,  must  precede  the  sealing  and  delivery. 
The  case  before  us,  is  the  reverse  of  Lord  Coie^s  doctrine, 
and  if  established,  would  go  to  show,  that  there  may  be 
a  bond  without  writing.  In  4th  Comyns^s  Dig-.  Obltga* 
B.  3.  referring  for  support  to  an  authority  highly  prized. 
Perk.  S.  188,  the  law  on  this  point  is  express,  and  thus 
laid  down : 

^^  If  a  blank  be  signed  and  sealed,  and  afterwards  writ- 
ten, it  is  no  deed.'^  Surely  then,  this  cannot  be  consider- 
ed a  good  bond,  where  there  is  no  writing  at  all. 

Now  the  act  of  assembly  is  express,  that  no  attachment 
shall  issue  before  the  plaintiff  has  given  bond  in  double  the 
amount  for  which  the  attachment  issues. 

Where  do  we  find  a  fulfilment  of  what'  the  act  requires 
upon  this  paper  ?  The  remedy  by  attachment  is  one  which 
must  be  strictly  pursued ;  nor  have  the  Court  power  to 
dispense  with  any  of  those  pre-requisites  prescribed  by 
the  act. 
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The  Court  are  of  opinion,  that  the  decision  below  was 
correct  and  legal,  and  that  the  plaintiff  can  take  nothing  by 
his  motion. 

Justices  Colcock^  Nott,  Richardson^  and  JohnsoJi^  con- 
curred. 

A  W.  Thompson^  for  the  motion. 
Clarke^  Solicitor,  contra. 


William  H.  Bowen  o^.  Presley  Doogett. 

A.  was  indebted  to  B.  2  ^0>  ^^^  so  much  money  won  at  cards,  and  B. 
was  indebted  fo  C.  g  25,  for  g^oods  sold  and  delivered  to  bim,  proh 
vious  to  that  time.  B.  offered  to  give  A.  a  discbarge  from  bis  debt, 
upon  condition  he  would  become  paymaster  toG.  for  the  debt  which 
he  owed  him,  and  procure  a  discbarge  for  the  same.  C.  accepted 
the  note  of  A.  and  gave  B.  discharge.  JUeld,  that  the  note  was 
good.— fflj 

XHIS  was  a  Summary  Process,  brought  upon  a  note  for 
8  25.     Defence  thereto,  a  gambling  consideration. 

The  plaintiff  was  called  on  by  the  defendant  to  give 
testimony  in  the  case,  and  he  testified  that  one  Murdock 
Ochiltree,  was  indebted  to  him  for  property  sold,  in  the 
sum  of  jS25.  That  in  a  conversation  between  Ochiltree  and 
die  defendant,  in  the  presence  of  the  plaintiff,  it  appeared 
that  the  former  had,  at  some  antecedent  period,  won  of  the 
latter  at  cards,  goO,  and  in  pursuance  of  an  understanding 
between  Ochiltree  and  defendant,  it  waJ  proposed  to  the 
plaintiff  to  take  defendant  for  the  debt,  v/hich  Ochiltree 
owed  him.  He  consented  to  do  so,  and  defen'-lant  gave 
the  note  in  question  for  the  amount  of  Ochiltree's  account, 
on  which  Ochiltree  was  discharged.  He  further  testified 
that  he  was  not  concerned  in  the  act  of  gaming  with  those 
persons,  and  that  the  consideration  for  which  the  note  was 
given,  was  for  property  which  he  had  sold  to  Ochiltree. 

Mr.  Justice  Gantt^  who  tried  the  case,  gave  a  decree 
for  the  plaintiff,  for  the  amount  of  the  note,  with  interest 
and  costs.     From  which  the  defendant  appealed,  and  cor. 
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tended  that  the  decree  should  be  reversed,  upon  the 
ground  that  the  consideration,  upon  which  the  note  \?as 
given,  was  for  money  won  at  cards,  and  therefore  void* 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Gantt. 

It  is  assumed  that  the  consideration  for  which  the  tiotc 
was  given,  was  illegal,  and  the  note  void  in  its  inception. 
All  securities  taken  for  money  won  at  cards  are  void  by  the 
act  of  assembly.     But  was  this  note  given  to  secure  the 
pay  ment  of  money  thus  won?  The  positive  testimony  of 
the  plaintiff  shows  clearly  that  it  was  not.     Had  the  de*- 
fendant  secured  to  Ochiltree  the  amount  won,  by  a  note, 
there  can  be  no  questio  n  but  the  same   would  have  been 
void  and  irrecoverable,  as  well  in  the  hands  of  Ochiltree, 
as  that  of  an  innocent  indorsee,  for  valuable  consideration, 
and  without  notice.     The    contamination  which  attended 
on  it  in  its  inception  accompanies  it  in  all  the  stages   of  its 
existence ;  and  the  law  frowns  upon,  and  considers  it  in 
the  light  of  zfelo  de  se^  whenever,  and  wherever  it  makes 
its  appearance.     But  should  the  drawer,  after   the  note 
has  been  transferred,  substitute  another  security  in  place 
of  it;  this  is  regarded  with  an  eye  of  favour,  and   it  will 
avail  the  holder.     The  case  of  Cuthhert  vs.  Haley^  C%th 
Term  Rep*   390,J   confirms  the   truth  of  this  position. 
There  A.  for  an  usurious  consiileration,  gave  his  note  to 
B.  who  transferred  it  to  C.  for  a  valuable  consideration, 
without  notice  of  the   note   being  usurious.      And  after- 
wards A.  gave  C.  a  bond  for  the  amount.     It  was  holden, 
in  an  action  brought  upon  the  bond,  that  the  bond  could 
not  be  avoided,  on  the  ground  of  the  usurious  contract 
between  A.  and  B. 

In  principle,  the  case  of  Bowen  and  Doggett^  is  the 
same  with  the  one  quoted.  Nor  does  the  circumstance 
of  a  bond  having  been  given  in  the  one,  alter  the  principle; 
for  in  the  case  of  Paxton  vs.  Popham^  (9th  East,  421-2,J 
Lord  Ellenborough  says,  that  an  obligor  is  not  restrained 
from  pleading  any  matter  which  shows  that  the  bond  was 
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given  upon  an  illegal  consideration,  whetheir  consistent  or 
not  with  the  condition  of  the  bond.  The  note  in  question 
is  freed  from  any  taint  which  might  impeach  its  validity ; 
and  the  consideration  for  which  It  was  given  being  for 
property  sold,  makes  it  good,  and  available  in  law.  The 
circumstance  of  a  conversation  between  Ochiltree  and 
Domett,  in  presence  of  the  plaintiff^  in  relation  to  a  pre- 
vious gambling  transaction  between  them,  and  one  in 
which  the  plaintiff  had  no  agency  or  concern,  cannot  alter 
the  merits  of  his  case.  Their  illegal  conduct  cannot  be 
considered  as  restrictive  of  any  right  on  the  part  of  the 
plaintiff  to  accept  a  security  for  the  payment  of  a  just  and 
hotnajide  debt ;  and  the  courtesy  of  the  law  would  go  too 
£tr,  were  it  to  allow  a  gambler  to  interpose  his  antecedent 
illegal  conduct,  as  a  shield  to  screen  him  from  the  payment 
of  a  security  given  for  a  valuable  and  bona  fide  considera- 
tion. Considerations  of  public  policy,  and'  a  due  regard 
to  morals  and  decency,  have  given  rise  to  the  principle 
that  the  Courts  are  not  to  take  cognizance  of,  and  support 
contracts  founded  on  gaming  considerations;  bat  was 
never  intended  to  protect  a  gambler  from  the  payment  of 
a  just  debt  founded  on  a  valuable  consideration. 

The  Court  are  of  opinion  that  the  decree  below  was 
correct,  and  that  it  must  stand. 

Justices  Cokoci;^  Nottj  Johnson  and  Richardson^  con- 
curred. 

Witherspoon,  for  the  motion. 
Levy^  contra. 

fa.J^y\de  Stewart  ▼■ .  Edeii»  3  Oune'a  Rep.  150^    Jsokflon  vs. 
HcDTy,  10  John.  Bep.  185.  B. 
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]oHN  Havis  vs.  Thomas  Trap^. 
Joseph  Grisham  vs.  Mishack  Deale. 

Where  attachments  had  issued,  under  the  4th  and  6th  Clauses  of  the  Act 
of  1785,  the  Court  will  not  quash  the  attachments  on  affidavits,  show-' 
ing,  that,  at  the  time  the  attachments  were  obtained  and  levied,  the 
defendants  were  within  reach  of  the  ordinary  process  of  law,  and 
could  have  been  arrested. 

JL  HESE  were  two  attachments,  one   returnable  to  Ker- 
shaw district  court,  the  other  to  Abbeville  district  court. 

The  plaintiff  in  the  first  case  made  oath  before  a  justice 
of  the  quorum,  that  the  defendant  was  justly  indebted  to 
him  in  the  sum  of  fifteen  dollars  and  seventy-five  cents  ; 
and  that  he  was  privately  removing  out  of  the  district^  or 
$0  absconded  and  concealed  himself  that  the  ordi7iary  pro- 
cess of  laxo  could  not  be  served uponhim^whereuY>on  the 
attachment  issued  and  was  levied  upon  the  goods  and 
chattels  of  the  defendant* 

Levy  for  defendant  moved  to  quash  the  attachment,  on 
an  affidavit  made  by  the  deputy  sheriff,  that  at  the  time 
the  attachment  was -obtained,  and  also  when  the  same  was 
levied  upon  the  goods  of  the  defendant,  he  was  within  the 
reach  of  the  ordinary  process  of  law,  and  could  have  been 
arrested.  Other  affidavits  tending  to  show  the  same  facts 
were  offered,  but  pot  read,  in  as  much  as  the  Presiding 
Judge,  Mr.  Justice  Gantt^  overruled  their  sufficiency  in 
law  to  set  aside  the  attachment.  An  appeal  was  made, 
and  the  defendant  contended  for  a  reversal  of  the  deci* 
sion  below;  on  the  following  grounds : 

1st.— Because  the  Pesiding  Judge  mistook  the  law,  in 
supposing  the  attachment  could  not  be  set  aside,  ^wben  it 
clearly  appeared,  that  the  party  was  within  the  reach  of  . 
the  ordinar)-  process  of  law. 

2d.-— Because  the  attachment  laws  were  only  intended 
as  a  remedy  in  those  cases  where  the  party  was  remediless 
by  the  ordinary  process  of  law ;  and  that  whenever  it 
clearly  appears,  that  the  ordinary  process  of  law  will  avail 
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the  party,  an  /ittachmexit  issued  in  such  case,  should  be  set 
aside. 

In  the  last  mentioned  case  of  Grisham  if  Deale^  an 
appeal  was  also  made  from  a  decision  made  by  Mr.  Jus- 
tice Richardson^  at  Abbeville,  on  the  last  Western. circuit, 
when  a  similar  motion  to  quash  a  writ  was  made,  and  was 
sustained  by  the  Presiding  Judge*  In  this  case,  the  oath 
of  the  plaintiff  was  that  the  defendant  intended  to  remove 
his  effects^  &c. 

Mr^.  Justice  Gantt  delivered  the  opinion  of  the  Court. 

The  principle  of  law  involved  in  the  consideration  of 
those  cases  being  the  same,  it  will  supersede  the  necessity 
of  separate  opinions. 

The  clause  in  the  act  of  1785,  under  which  the  first 
mentipr^ed  attachment  was  taken  out,  is  in  the  following 
words ;    "  It  shall  be  lawful  for  any  justice  of  the  peace, 
upon  complaint  to  him  made  upon  oath,  by  any  person, 
that  his  debtor  is  removing  out  of  the  county  privately,  or 
absconds  and  conceals  himself,  so  that  the  ordinary  process 
of  law  cannot  be  served  upon  him,  to  grant  an  attachment 
against  the  estate  of  such  debtor,"  8cc.     (\  Brevard  39. 
Grimke's  P.  Z.  367-8.J    The  latter  attachment  was  taken 
out  under  another  clause  of  the  act  which  declares  that, 
**  It  shall  be  lawful  for  any  creditor  to  go  before  any  jus- 
tice of  the  peace  for  the  county  wl^ere  his  debtor  resides, 
and  make  oath  how  much  is  justly  di;e  to  him,  and  that 
he  hath  just  grounds  to  suspect  and  verily  believe  that 
such  debtor  intends  to  remove  his  effects ;  sind  thereupon 
such  justice  shall  issue  an  attachment  against  the  .estate  of 
such  debtor,  &c."     (\  Brev.  40.     P.  L.  368.J     A  pro- 
viso in  the  act  common  to  both  is  this  :  ''  Provided alrvaijs^ 
That  all  attachments  shall  be  repleviable  by  appearance, 
and  putting  in  special  bail,  if  by  the  Court  ruled  ao  to  do, 
or  by  giving  bond  with  good  security  to  the  sheriff  or 
other  officer  serving  the  same,  which  bond  the  sheriff  oi* 
other  officer  is  hereby  empowered  and  required  to  take, 
4©  appear  at  the  Court  to  which  suc!i  attachment  shall  b? 
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returnable,  and  to  abide  by  and  perforin  the  order,  and 
judgment  of  such  Court."  Ct  Brev,  39,  J  In  both  cases 
it  is  the  oath  of  the  plaintiff  which  entitles  him  to  the 
remedy  by  attachment.  A  remedy  prescribed  by  the  act 
in  question,  and  which  in  every  c^se  depends  entirely 
upon  the  convictions  which  rest  upon  the  mind  of  the 
plaintiff  himself.  It  is  a  facile  but  coercive  remedy  ^iven 
to  plaintiffs  to  compel  the  appearance  of  debtors  in  Court; 
and  however  harsh  the  remedy  may  appear,  yet  having 
the  sanction  of  the  law  on  its  side,  it  is  not  in  the  power 
of  a  Court  to  dispense  with  its  efficacy. 

The  defendant  is  permitted  to  supersede  the  attachment 
by  pursuing  the  mode  prescribed  by  the  act;  and  this  may 
be  effected  with  the  same  ease  and  convenience,  as  the 
putting  in  of  bail,  in  a  case  where  it  is  required.  If  the 
oath  has  been- false  and  corrupt,  the  party  guilty  of  it  may 
be  indicted  for  perjury.  If  conscientiously  and  honestly 
taken,  there  is  no  power  in  the  Court  to  set  the  attach- 
ment aside  by  motion.  And  the  defendant  for  any  ille- 
gality of  proceeding  )ias  his  remedy  upon^he  bond  which 
the  act  enjoins  to  be  given  by  t|ie  plaintiff. 

'  An  attachment  can  only  bp  considered  in  the  light  of  a 
suit  or  action  at  law,  and  like  all  other  legal  remedies,  its 
want  of  propriety  or  efficacy  must  be  made  to  appear  in  a 
regular  course  of  pleading.  A  short  hand  method  of 
quashing,  by  motion,  a  remedy  given  by  law  would  place 
in  the  hands  of  the  Court  a  dangerous  power ;  the  exercise 
of  which  would  be  as  odious  to  the  communit}'  as  it  would 
be  troublesome  to  the  Judge.  Let  it  be  once  established,  that 
the  defendant  may  quash  the  attachment  which  has  been 
issued,  by  the  adduction  of  affidavits  before  a  Judge,  arid 
the  influence  of  the  principle  would  be  attended  with  the 
worst  of  consequences.  Oaths  upoii  oaths  taken  in  the 
heat  of  passion  and  effervescerfce  of  the  moment,  would 
soon  become  the  order  of  the  day ;  and  perjuries  innume- 
rable would  probably  grbw  out  of  the  indulgence.  But 
considered  in  the  light  of  an  action  at  law,  why  is  it  to  be 
contradistinguished  from  all  other  remedies  for  the  redress 
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of  injuries  ?  It  is  not  pretended,  that  the  Court  have  a 
power  in  these  to  try  the  merits  of  the  case  upon  motion : 
And  the  reason  holds  equally  strong  in  the  remedy  by 
attachment,  why  the  Court  should  not  interfere,  and  cut 
up  by  the  roots  a  remedy  which  the  wisdom  of  the  kgis*- 
kture  has  prescribed ;  one  convenient  in  its  nature,  and 
where  special  care  has  been  taken,  that  the  party  pursuing 
it  shall  place  the  defendant  upon  a  footing  of  security,  as 
to  any  injurious  consequence  which  may  result  from  any 
illegality  in  the  proceeding*  With  these  views  of  the  sub- 
ject, the  Court  adjudge,  that  the  decision  made  in  the 
case  of  Havis  vs^  Trappy  was  legal  and  proper,  and  the 
motion  to  reverse  it  is  refused.  In  the  case  of  Grisham  vs, 
Deale^  the  decision  is  reversed,  aod  the  case  ordered  to  be 
restored  to  the  docket  for  a  legal  hearing. 

Justices  Cokocky  Nott,  Richardson^  and  Johnson^  con- 
curred. 

Bowie  and  Levy^  for  the  motion. 
M^Duffie  and  Earle^  contra. 

David  Miles  vs.  Neal  M'Lellan. 

Forbearance  to  sue  for  a  certain  tline»  is  a  sufficient  consideration  for  » 
new  promise  by  the  debtor,  and  for  the  nonperfornnance  of  which 
assumpsit  may  be  maintained. — t^a.J 

Wben  money  has  been  paid  for  forbearance,  it  cannot  be  recovered 
back  by  the  party  paying,  nor  be  the  legal  subject  of  a  discount. 

X  HIS  was  a  summarj^  process,  tried  at  Marion,  Fall 
Term,  1819,  to  recover  the  sum  of  fifty  dollars,  due  by 
note.  The  hand  writing  of  defendant  was  proved.^-- 
Defence  usury  ;  and  a  discount. 

The  following  facts  were  proven  on  the  trial,  viz. — That 
at  the  time  the  note  was  given,  it  was  agreed  between  the 
patties,  that  the  plaintiff  should  lend  the  defendant  the 
sum  called  for  by  the  note,  and  that  for  the  use  of  the 
fnoney  from  March,  the  date  of  the  note,  to  October 
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fbllowiog,  the  plaindiF  was  to  have  the  use  of  a  horse 
belonging  to  the  defendant,  to  work  his  crop.  That  the 
horse  was  worth  from  seventy  to  eighty  dollars,  and  was  a 
good  work  horse  :  That  the  price  given  for  work  horses 
of  this  description  was  from  four  to  five  dollars  per  month. 
It  was  further  shown,  that  the  note  remained  unpaid 
some  time  after  the  horse  was  returned ;  and  that,  in  the 
spring  ensuing,  the  defendant,  to  prevent  being  pressed, 
agreed  to  pay,  for  forbearance  merely,  the  sum  of  ten  dol- 
lars, which  exceeded  the  legal  rate  of  interest. 

Upon  this  evidence,  it  was  insisted  for  the  defendant, 
that  the  case  was  brought  within  the  statute  against  usury : 
That  the  value  of  the  horse,  for  the  time  he  was  used  by 
the  plaintiff,  far  exceeded  the  legal  rate  of  interest  on  the 
sum  loaned ;  and  the  money  paid  for  forbearance  was 
also  relied  upon  as  proof  that  the  plaintiff  had  acted  usuri- 
ously. 

It  was  further  insisted,  that,  admitting  the  evidence  did 
not  bring  the  case  within  the  statute  against  usury,  still 
the  defendant  was  entitled  to  a  discount  from  the  note,  on 
account  of  the  services  of  the  horse,  and  the  money  paid* 
Mr.  Justice  Canity  who  presided,  decreed  for  the  plain- 
tiff on  both  points,  and  the  defendant  appealed  on  the 
following  grounds : 

1st. — That  the  contract  was  usurious  in  the  beginning, 
in  as  much  as  it  was  shown  by  the  defendant,  that  the 
plaintiff  was  to  be  allowed  the  services  of  a  horse,  which 
was  worth  more  than  the  interest  of  the  money. 

2d.-^That  the  contract  was  in  other  respeq^s  usurious, 
and  the  note,  on  which  the  action  was  brought,  was  void 
in  law,  in  as  much  as  the  plaintiff  received  from  the 
defendant  ten  dollars,  exclusively  for  further  indulgence* 
3d. — ^Tbat  if  the  contract  was  not  usurious,  a  discount 
ought  to  have  been  allowed  for  the  services  of  the  horse 
and  the  sum  paid. 

4th. — That  the  decree  was  in  other-  respects  against 
law  and  evidence* 
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The  opinion  of  the  Courr  was  delivered  by  Mr;  Jus- 
tice Gantt. 

On  the  first  ground  taken  in  the  brief  respecting  tht 
use  of  the  horse,  it  is  to  be  observed,  that  there  was  some 
evidence  in  the  trial  below,  which  went  to  show,  that  the 
defendant  was  scarce  of  corn  at  the  time,  the  article  itself 
difficult  to  be  procured,  and  at  a  high  rate.  Under  such 
circumstances  the  taking  of  the  horse,  by  the  plaintiff,  to 
be  fed  throughout  the  summer,  for  his  work,  might  have' 
been  a  convenience  to  the  defendant  himself.  At  any 
rate  it  left  the  case  very  doubtful,  whether  the  accruing 
interest  on  the  note  and  the  support  of  the  horse,  at  such 
a  time,  might  not  be  considered  as  the  value  of  his 
services. 

On  the  second  ground  in  the  brief,  there  can  be  no 
question  but  that  forbearance  to  sue  for  a  certain  time  is 
a  sufficient  consideration  for  a  new  promise  by  the  debtor, 
and  for  the  nonperformance  of  which  an  action  of  assump- 
sit may  be  maintained.  Where  money  is  paid  down,  as 
in  this  case,  for  forbearance,  it  would  follow,  that,  as  the 
consideration  is  good  in  law,  it  could  not  be  recovered 
back  by  the  party  paying  it,  or  be  the  subject  of  a  legal 
discount.  There  are  cases  indeed,  -which  go  to  show', 
that,  to  constitute  forbearance  a  good  consideration  such 
forbearance  must  be  for  a  reasonable  time ;  (1  Roll.  Abr. 
34,J  and  that  forbearance  for  a  little  time,  (1  RolL  Abr. 
23,^  or  some  time,  is  not  sufficient.  As  the  ten  dollars 
taken  in  this  case,  exceeded  considerably  the  rate  of  legal 
interest  for  the  time  of  forbearance,  the  not  falling  strictly 
within  the  meaning  of  the  words  "a little  or  some  time'^ 
it  was  wth  reluctance,  that  the  Presiding  Judge  felt  him- 
self restricted  in  the  exercise  of  a  feeling  which  would 
have  led  him,  but  for  the  principles  of  law,  to  discount 
from  the  amount  of  the  note,  the  excess  of  interest. 

The  third  ground  in  relation  to  the  services  of  the 
horse^has  been  commented  upon  in  the  observations  made 
upon  the  first ;  and  the  fourth,  and  the  last  is  too  general  to 
admit  of  comment. 
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The  Court  arc  of  opinion,  that  the  decree  below  was 
legal,  and  that  the  defendant  can  take  nothing  by  his 
motion ;  in  which  opinion  the  Court  are  unanimous* 

Justices  Colcoctj  Johnson^  Richdrdsoriy  and  Nott^  con- 
curred. 

Mayrant^  for  the  motion. 
Ervin^  icontra. 

(^a.J — Sec  Ehing  vs.  Vn«leTlyn,  4  John.  Hep.  '237.  Jt- 


Hugh  Davitt  vs.  Hardy  Counsel. 

Where  a  -fV.  Fa.  bad  been  issued  against  the  principal,  to  which  there 
was  a  return  of  Ttulla  bma,  and  an  action  commenced  thereupon, 
against  the  bail>  on  the  bail  bond,  he  is  entitled  to  the  whole  term, 
after  the  service  of  the  writ  on  him,  to  surrender  his  principal. 

X  HIS  was  a  motion,  on  the  part  o£  Samuel  E.  Kenner^ 
to  be  discharged  from  his  liability,  as  bail,  for  the  defend- 
ant in  this  case4  The  plaintiif  had  obtained  judgment 
against  the  defendant,  at  March  Term,  1819,  in  an  action, 
wherein  Samuel  £.  Kenner  was  bail.  An  execution^ 
against  the  property  of  defendant,  was  issued,  and  re* 
turned  that  nothing  was  to  be  found.  A  Ca.  Sa»  was 
subsequendy  issued,  upon  which  the  sheriff  returned  that 
the  defendant  was  not  to  be  found  in  his  district.  Where* 
upon  the  plaintiff  procured  the  bail  bond  to  be  regularly 
assigned  to  himself,  and  commenced  his  action  of  debt 
upon  it,  against  Samuel  £.  Kenner,  the  baiL  During  the 
sitting  of  the  Court,  at  the  first  term,  the  deferidant. 
Counsel,  appearing,  Mr.  Kenner,  the  bail,  made  his  motion^ 
and  the  Presiding  Judge  granted  an  order,  that  the  sheriff 
of  the  district  do  take  the  defendant  into  custody,  in  dis- 
charge of  the  said  Samuel  £.  Kenner,  the  bail. 

The  plaintiff  now  moved,  to  rescind  the  order  on  the 
grounds  : 

1st.  Because,  upon  the  return  of  the  Ca*  Sa»  the  de- 
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fetidantwas  not  to  be  found,  whereby  the  bail  became 
fixed  and  liable  for  the  judgment  of  the  plaintiff.  * 

2d.  Because  the  plaintiff  had  proceeded  to  recover  the 
judgment  by  an  action  of  debt  upon  the  bail  bond,  before 
the  bail  had  made  his  motion  to  be  discharged. 

Mr.  Justice  Richardson  delivered  the  opinion  of  the 
Court. 

There  is  no  doubt,  that  upon  the  return  of  non  est  in- 
ventus^ upon  the  Ca.  Sa.  against  the  defendant,  the  bail 
becomes  liable.  But  it  is  the  settled  privilege  of  bail  to 
surrender  his  principal  on  or  before  the  return  of  the  writ, 
which  notifies  him  that  he  is  to  be  holden  responsible. 
fl  mis.  270.  Larden  vs.  Bassage.  2  H.  Black.  594.  J  It 
is  immaterial  whether  the  bail  be  sued  by  Sci.  Fa.  or 
writ  in  debt.  The  question  is,  has  the  bail  been  notified  ? 
If  so,  he  must  hasten  to  surrender  his  principal,  or  become 
finally  fixed  and  liable  upon  his  bail  bond  or  recognizance 
of  special  bail,  as  the  case  maty  be.  But  what  is  the  last 
moment  after  suit  against  the  bail,  at  which  he  may  sur- 
render his  principal  ?  Strictly  speaking,  the  baii  is  fixed  by 
the  returti  of  the  Ca.  Sa:  yet,  they  have  been  always  in- 
dulged with  the  right  of  surrendering  the  principal,  even 
after  such  return.  The  English  practice  is  to  allow  a 
few  days  within  the  first  term,  in  the  Common  Pleas, 
and  in  the  King's  Bench,  the  whole  term.  (2  Sehvyn 
56.  8  Modern  Reports  341.  Simmonds  vs.  Middleton^  1 
Wils.270.  Bailey  vs.  Smeathmanj  4f  Burr.  213^.  Man- 
nin  vs.  Partridge^  14  East^  6CX}.^  Our  practice  has  not 
limited  the  surrender  to  a  time  short  of  the  whole  term  ; 
and  we  deem  the  first  term  after  service  of  the  writ  upon 
the  bail,  the  usual,  convenient  and  reasonable  time,  with- 
in which  the  surrender  must  be  made.  The  term  affords 
a  convenient  opportunity  to  make  the  surrender.  It  gives 
the  bail  some  time  to  search  for  his  principal,  and  the 
plaintiff  is  put  to  no  additional  expense;  for  he  cannot 
proceed  upon  the  writ  till  after  the  first  term.  It  is  un- 
derstood in  this  case,  that  the  Ft.  Fa.  and  Ca.  Sa.  were 
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taken  out  successively  during  the  same  vacation,  whereby 
a  temporary  and  perhaps  pominal  search  was  made  after 
both. the  gobdft  and  person  of  the  principal.  Now,  though 
it  is  clear  that  the  plaintiff  may  so  change  his  executions, 
yet,  I  apprehend  that  the  bail  is  entitled  to  have  a  whole 
vacation  for  the  search  to  be  made.  The  undertaking  of 
bail  to  the  action,  is,  that  the  principal  will  pay  the  con- 
demnation money,  or  surrender  his  body ;  and  in  default 
of  both,  he  will  himself  discharge  the  claim,  and  bail  to 
the  sheriff  is  now  on'  the  same  fo6ting.  The  f;jiilure  of  the 
principal  to  pay,  or  surrender,  is  vested  by  the  executions 
issued.  But  to  take  them  out,  or  either  of  them  for  a 
moment  only,  would  be  a  mockery.  No  actual  search 
could  be  made.  I  apprehend,  then,  that  the  execution 
must  have  remained  with  the  sheriff  throughout  the  va- 
cation, i.  e»  from  the  test  to  the  return,  before  the  bail  be- 
comes fixed.  But  this  is  not  essential  to  the  decision  of 
this  case. 

The  motion  is  refused. . 

Justices  ColcGck^  Nott^  GaiUt^  and  Johmoriy  concurred. 

Bauskett^  for  the  motion. 

Starkj  contra.  ' 


John  Gambling  v*.  Edward  Prince. 

A  license  to  enter  cannot  be  given  in  evidence  under  the  generfd  ia 
in  trespass  gitare  clausumfregit^  but  must  be  pleaded. 

An  action  of  trespass,  guare  clausum  fregit^  can  be  maintained  for  a 
trespass  upon  an  uncultivated  axid  uninclosed  part  of  an  entire  tract 
of  land,  of  which  the  plaintiiF is  in  actual  possession,  though  not  of 
the  purl  trespassed  on  ;  and  even  without  any  vritten  evidence  of 
title. 

In  such  an  action,  title  docs  not  necessarily  come  in  question. 

X  HIS  was  an  action  of  trespass  quare  clausum  fregity 
tried  at  Union  Court-House,  Spring  term,  1819,  before 
Mr.  Justice  Gantu 

The  plaintiff  proved  that  he  resided  on  the  land  in  ques* 
tion,  and  that  the  trespass  consisted  in  cutting  trees  'on  an 
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uninclosed  and  uncultivated  part  of  the  land,  some  dis- 
tance from  his  house.  The  witness,  who  proved  the 
trespass,  said  he  knew  that  it  was  within  the  plaintiff's 
lines,  because  he  was  present  when  the  land  was  surveyed. 
When  the  testimony  on  the  part  of  the  plaintiiF  was  closed, 
the  defendant  moved  for  a  nonsuit,  on  the  ground,  that 
the  plaintiff  proved  no  actual  possession  of  the  part  tres- 
passed on,  nor  any  evidence  of  written  title.  But  the 
Court  overruled  the  motion. 

The  defendant  then  offered  parol  evidence  of  a  license 
from  the  plaintiff  to  cut  the  trees.  The  evidence  was  ob- 
jected to,  on  the  ground,  that  a  license  should  be  specially 
pleaded,  and  could  not  be  given  in  evidence  under  the 
general  issue.  That  objection  was  overruled,  and  the  de- 
fendant obtained  a  verdict. 

A  motion  was  now  made  by  the  plaintiff  for  a  new  trial, 
on  the  ground,  that  the  evidence  of  license  ought  not  to 
have  been  admitted  under  the  general  issue.  And  on  the 
part  of  the  defendant,  the  same  ground  was  relied  on  that 
was  taken  for  a  nonsuit  in  the  Court  below. 

Mr.  Justice  Nott  delivered  the  opinion   of  the   Court. 

There  are  two  questions  submitted  to  the  consideration 
of  the  Court  in  this  case. 

1st.  Whether  a  person  can  maintain  an  action  of  tres- 
pass quare  clausum  f regit ^  for  a  trespass  committed  on  an 
uncultivated  and  uninclosed  part  of  an  entire  tract  of  land, 
of  a  part  of  which  the  plaintiff  is  in  actual  possession, 
(though  not  of  the  part  trespassed  on,)  without  some  writ- 
ten evidence  of  title  ? 

2d.  Whether  evidence  of  license  can  be  given  in  evi- 
dence under  the  general  issue  ? 

In  an  action  of  trespass,  tjitare  clausum  f regit ^  the  title 
of  the  land  does  not  necessarily  come  in  question.  Pos- 
session alone  will  enable  a  person  to  maintain  an  action. 
{ Marker^  et  al.  vs.  Birkbeck^  ct  al.  3  Burr.  1556.J  And 
for  that  purpose  an'  actual  possession  of  part  is  a  construc- 
tive possession  of  the  whole.     And  parol  evidence  of  tho 
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fact  as  well  as  the  extent  of  plaintiffs  possession  is  admis-' 
Bible,  without  any  written  evidence  of  title.  Tlie  defend- 
ant may  put  the  plaintiff  upon  the  proof  of  title,  if  he  choose 
to  do  so,  or  he  may  set  up  a  title  in  himself.  ^3  Black. 
Com.  214.  Feeve's  Eng,  Law^  342.J  But  without  de- 
nying the  plaintiff  ^s  title,  or  setting  up  one  in  himself, 
parol  evidence  is  sufficient  to  establish  the  plaintiff's  right 
of  action. 

The  second  question  is  not  more  difficult  to  determine. 
Under  the  plea  of  not  guilty,  a  defendant  cann6t  give  in 
evidence  a  license  from  the  plaintiff.  CPhlUipps^  1^9.  J 
In  the  case  of  Bennett  vs»  Allcott^  Mr.  Justice  Buller^ 
says,  "  it  is  now  perfectly  clear,  that  a  license  to  enter, 
pannot  be  given  in  evidence  under  the  general  issue."  ^2 
D.  &f  E,  168.  J  And  if  the  law  is  perfectly  clear,  we  are 
imder  no  obligation  to  give  reasons  for  it.  There  arc 
many  well  established  principles  of  law,  for  which  it  would 
be  difficult  to  give  good  reasons  at  this  day*  But  in  this 
case,  the  reason  is  obvious.  It  is  that  the  plaintiff  shall 
not  be  surprised  by  a  defence  of  which  he  had  no  notice, 
and  of  which  he  could  not  be  apprised  by  the  defendant's 
plea.  It  would  be  much  more  difficult,  I  think,  to  give 
a  reason  why  liherum  tenementum^  should  be  given  in  evi- 
dence under  the  general  issue,  than  why  a  license  should 
pot.  That  i$  a  practice  to  which  I  could  never  give  my 
assent,  unless  compelled  by  the  force  of  authority.— 
That  a  person  should  be  permitted  to  give  in  evidence  in 
an  action  on  the  case  for  a  nuisance,  any  thing  which  goes 
to  show  that  the  plaintiff  had  no  cause  of  action,  is  con- 
sistent with  the  general  rules  of  practice.  An  action  on 
the  case  is  a  liberal  action,  in  which  a  greater  latitude  in 
declaring  is  allowed  to  the  plaintiff,  than  is  allowed  in 
other  cases.  And  a  correspondent  indulgence  must  be 
given  to  the  defendant.  He  is  permitted  therefore  to  give 
any  thing  in  evidence  which  goes  to  show  that  the  plaintiff 
has  no  cause  of  action. 

And  I  am  not  disposed  to  withhold  from  the  plaintiff  a 
new  trial,  merely  because   it  appears  probable  that  the 
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plaiutiiF  will  recover  only  nominal  damages.  I  think  there 
are  but  fctv  cases  where  such  a  ground  ought  to  prevsul 
in  favour  of  a  verdict  which  is  acknowledged  to  be  contrary 
1^0  law.  And  in  this  case,  the  opinion  is  drawn  from  the 
testimony  of  the  defendant,  which  was  improperly  admit- 
ted, and  when  the  plaintiff  in  all  probability,  was  unpre- 
pared to  rebut  it. 

Neither  do  I  think  the  evidence  ought  to  have  been  ad- 
mitted in  mitigation  of  damages.  Such  a  practice  would 
go  to  defeat  the  rule  of  law  which  requires  it  to  be  spe- 
cially pleaded,  apd  which  I  think  is  founded  on  correct 
principles,  and  ought  to  be  supported.  (Argent  vs.  Dur- 
rmt^ZD.^E.AOS.J 

I  am  of  opinion  a  new  trial  ought  to  be  granted. 

Justices  Colcock^  Johnson  and  Richardaonj  concurred. 

UPKibbWy  for  the  motion. 
J*  W.  Thompson^  contra. 


Joseph  Hawkins  et  aL  vs.  Reuben  S.  Lewis. 

The  Court,  in  Ub  discretion,  may  give  leave  to  one  of  several  plaintiffii 
to  discontinue,  where  it  appears,  he  has  no  interest  in  the  cause. 

At  the  Spring  Term  of  1819,  for  Union  district,  Gist^ 
for  plaintiffs,  moved  for  leave  to  amend  the  declaration  in 
the  above  case,  by  striking  out  the  name  of  one  of  the 
plaintilfs,  inserted,  as  was  alleged,  by  mistake. 

Mr.  Justice  Colcock^  who  presided,  refused  the  motion ; 
gnd  application  was  now  made  to  reverse  the  decision 
below,  and  that  leave  be  given  to  amend. 

Mr.  Justice  Gantt  delivered  the  opinion  of  the  Court. 

It  is  every  days  practice  for  a  plaintiff  to  obtain  leave 
to  discontinue,  as  to  one  or  more  of  the  defendants,  in  an 
action ;  and  the  reason  applies  with  equal  force  where  it 
becomes  proper  to  strike  out  the  name  of  a  plaintiff.  In 
It  Sellon  337,  it  is  said  that  a  plaintiff  may  enter  a  noL  pros. 
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as  to  part  of  the  cause  of  action,  as  also  to  some  of  the 
defendants.  Now  as  a  plaintiff  may  enter  a  noL  pros, 
either  as  to  the  whole  action  or  as  to  part  of  the  action, 
or  to  some  of  the  defendants,  (IbnJ  does  it  not  seem  tp 
follow  that  where  several  are  made  plaintiffs,  it  is  compe- 
tent for  one  to  discontinue,  if  he  choose,  so  far  as  he  may 
be  concerned  ?  If  one  of  several  plaintiffs  ascertain,  that 
he  has  no  interest  in  the  subject  matter  of  the  suit,  he  may, 
I  think,  of  common  right,  discontinue  as  to  himself;  oth* 
erwise  he  might  be  subjected  to  the  expense  of  a  suit,  that 
could  profit  him  nothing ;  and  if  withdrawing  the  name  of 
one  of  the  plaintiffs  does  not  vary  the  issue,  nor  alter  the 
nature  of  the  right  to  be  tried,  I  can  see  no  possible  incon- 
venience which  can  result  from  the  allowance, 

in  2  Sellon  335,  it  is  laid  down,  that  "  a  plaintiff  may 
discontinue,  as  a  matter  of  course,  any  time  before  verdict 
or  judgment  on  demurrer."  And  what  should  hinder 
one  of  several  plaintiffs,  all  claiming  in  the  same  right, 
from  discontinuing,  as  to  himself,  when  he  ascertains,  that 
the  entire  interest  appertains  to  the  other  plaintiffs,  and 
that  he  has  nothing  tp  gain  by  the  further  prosecution  of 
the  suit  ?  If  he  cannot,  thus  situated,  discontinue,  as  a 
matter  of  course,  it  is  surely  competent  for  the  Court  to 
grant  him  leave,  seeing  it  alters  not  the  nature  of  the  case 
to  be  tried,  nor  places  either  the  remaining  plaintiffs  or 
the  defendant,  in  a  different  or  worse  situation. 

In  referring  to  authorities,  I  find,  that  amendments 
have  been  allowed  even  in  matter  of  substance.  As  in 
Wilcocks  vs.  HugginSy  (2  Strange^  ^'^0  plaintiff  declared, 
as  executor,  on  a  promise  to  the  testator,  and  the  statute 
of  limitations  was  pleaded,  and  issue  joined.  The  plain- 
tiff, on  motion,  was  permitted  to  amend,  by  laying  the 
promise  as  made  to  himself,  on  payment  of  costs,  and 
liberty  to  defendant  to  plead  de  novo. 

By  striking  out  prochein  anuj^  plaintiff  having  attained 
full  age.     (Barnes  Notes  18. J 

In  1  ComijTLs  Digest  4G5,  "  if  the  apiendments  are  very 
long,  yet  if  not  matter  of  new  title,  and   inserted  in  the 
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rule,  declaration  may  be  amended,  though  not  withdrawn, 
to  declare  de  novo^'^ 

In  2  Burrows  756^  it  is  said  that,  upon  application,  to 
the  Court  by  motion,  or  to  ajiid^e  at  his  chanijcih,  by 
summons,  the  proceedings  may  always  be  amended,  let 
them  be  in  what  stage  they  may,  and  whether  ia  matter  of 
form  or  substance,  whilst  they  arc  in  paper ;  but  this  is 
done  upon  equitable  terms,  so  that  the  other  side  may  not 
be  prejudiced  ;  as  paying  costs,  not  delaying  the  adverse 
party,  giving  him  time  to  plead  de  novo^  which  is  generally 
two  days  after  amendment  made,  or  as  the  nature  of  the 
case  may  require,  and  the  like.  fSalL  47.  1  WiL  7,  26, 
223.     3  SalL  31.     1  SalL  517. J 

Upon  the  whole,  it  appears  to  me  to  be  a  question  of 
practice  merely,  which  depends  upon  the  discretion  of  the 
Court;  and  so  to  be  exercised  as  not  to  prejudice  the 
parties  litigant.  The  striking  out  the  name  of  this  plain- 
tiff neither  varies  the  nature  of  the  action  nor  requires  any 
alteration  in  the  pleadings.  The  remaining  plaintiffs  will 
derive  no  benefit,  nor  the  defendant  sustain  a  disadvantage 
from  the  permission  being  granted.  Under  these  circum- 
stances, I  entertain  no  doubt  but  it  is  competent  for  the 
Court  to  direct  the  amendment  to  be  made  ;  and  therefore 
think,  that  the  decision  below  should  be  reversed,  and  that 
the  amendment,  asked  for,  be  allowed  to  be  made ;  and 
this  is  the  opinoin  of  the  Court. 

Justices  iVbf^,  Johnson^  and  Richardson^  concurred. 

Mr.  Justice  Colcock  dissented. 

Clendinen^  for  the  motion. 
Giaty  contra. 

John  Thomas  vs,  Allen  DeGraffexreid. 

It  is  a  necessary  allegation,  in  a  declaration  for  malicious  prosecutioDj 
that  the  prosecution  is  at  an  end,  and  must  be  proven  as  laid. 

And  the  indictment  showing  that  the  grand  jury  had  rejected  the  bill 
will  n*t  support  the  allegation,  that  the  party  had  been  actpa'Ued. 

The  word  acquitted  means  technically  an  acquittal  on  a  trial  by  the 
petit  jury. 
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The  decIaTfttion  must  always  state  how  the  casb  was  disposed  of. 

Query?  Whether  the  g^nd  jury,  finding  no  btll  is  such  an  end  of  tde 
prosecution  as  is  necessary  to  support  this  action ;  for  another  bill 
maybe  given  out,  unless  the  party  be  dischai^ed  from  the  Cooit 
upon  motion.— ^o.^ 

X  HIS  was  an  action  for  a  malicious  prosecutkm,  tried 
before  Mr.  Justice  Nott^  at  Winnsborough,  Auglist,  1819. 
The  declaration,  after  setting  forth  the  prosecution  in  the 
usual  form,  went  on  to  state,  ^^  That  the  said  John  Thomas 
was  in  due  course  of  law  acquitted  of  the  said  premises^ 
&c*  whereupon  the  Judges  of  the  said  state,  considered 
and  adjudged,  that  the  said  John  should  depart  thence 
without  day,  in  that  behalf.  And  the  said  John  was  and 
is  duly  discharged  of  and  from  the  premises,  in  the  said 
indictment  speciEed,  as  by  the  records  and  proceedings 
appears.^' 

In  support  of  the  allegation  in  the  declaration,  that  the 
defendant  had  been  acquitted,  his  counsel  produced  a 
copy  of  the  indictment  on  which  it  appeared,  that  the 
grand  jury  had  returned  "  no  bill." 

The  counsel  for  the  defendant  moved  for  a  nonsuit,  on 
the  ground,  that  the  evidence  did  not  support  the  declara- 
tion. 

The  Presiding  Judge,  being  of  that  opinion,  ordered  a 
nonsuit. 

This  was  a  motion  to  reverse  that  order,  and  to  rein- 
state the  cause. 

Mr.  Justice  Nott  delivered  the  opinion  of  the  Court. 

It  is  essential  to  an  action,  for  a  malicious  prosecution, 
to  show,  that  the  prosecution  is  at  an  end.  ("2  Setwyn 
1060.J  It  is  a  necessary  allegation  to  be  laid  in  the 
declaration,  and  must  be  proved  as  laid ;  otherwise  a 
person  might  recover  in  the  action,  and  still  be  afterws^ds 
convicted  on  the  original  prosecution.  CDoug»  215.  Fisher 
vs.  Bristow  et  aLJ  The  word  acquitted  is  a  word  of  tech- 
nical import,  and  must  be  understood  in  its  technical  sense  ; 
to  wit :    an  acquittal  on  trial  by  a  jury.     (Morgan  and 
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Mugfies^  2  Z).  £s?  £.  225,     Jones  vs.  Ghin^  Gilberfs  Cases 
198.      Smith  vs.    Cranshazu,   lb.    179.     10  Mod.  216. J 
The   indictment  therefore  showing,  that  the  grand  jury 
had  rejtrctod  the  bill,  did  not  prove  the  allegation  in  the 
di*cldration,  that  he  h«id  been  acquitted.     It  is  not  to  be 
understood,  that  an  action,  for  a  malicious  prosecution, 
will  not  lie  unless  the  party  has  been  acquitted  by  a  jury 
on  trial.     On  the  contrary,  a  person  may  have  his  action 
after  a  bill  rejected  by  the  grand  jury,  or  even  where  no 
bill  has  been  preferred,  if  there  is  a  final  end  of  the  prose- 
cution and  the  party  discharged.     CCro.  Jac.  490,  Payn 
vs.  Porter.    2  Sehvyii  1054.  J     But  in  such  case,  he  must 
state  the   manner  of  his  discharge  and  acquittal,  which 
need  not  be  done   where  he  has  been  acquitted  by  a  jury 
on  trial.     In  such  case  the  words  acquJetatus  fuit  are  suf- 
ficient.    (1  Com.  230.  J     The  action  for  malicious  prose- 
cution is  a  substitute  for  the  old  action,  for  a  conspiracy. 
And  the  grounds  of  both  actions  are  the  same.     The  only 
difference  *is,  that  to  maintain   an  action  for  conspiracy  ' 
there  must  be  two  defendants.     (2  Espinasse  Dig:  531. J 
Much  of  the  doctrine  on  this  subject,  therefore,  will  be 
found  under  the  head  of  Action  on  the  case  for  Conspiracy. 
And  under  that  head,  Comijns  lays  it  down,  that  a  decla- 
ration for  a  conspiracy  in  an  appeal  where  he  was  non- 
suittrd  must  show  quod  per  consider  ationeni  curia  quietiis 
fecessit;  for  if  it  be,  that  he  was  acquitted,  it  is  bad,  for 
it  shall  be  intended  an  acquittal  by  the  country,     fl  Com. 
Dig.  230.  J     In  Fitzherbert^s  Natura  Brevium^  the  same 
doctrine  is  laid  down,  and  the  form   of  the  writ  given. 
"  The  form  jf  the  writ  of  conspiracy"  this  author  observes 
^'  where  he  is  acquitted  by  verdict,  doth  vary  in  words  in 
the  end,  from  the  writ  of  conspiracy,  which  is  founded 
upon  plaintiff's  nonsuit  in  appeal ;  for  one  writ  founded 
upon  the  verdict  is,   Until  according  to  law,   &c.  he  was 
acquitted ;  and  the  other  writ  (if  conspiracy  founded  upon 
the  plaintiff's  nonsuit,  is,  U.nil  the  same  complainant,  by 
consideration  of  our   Court,    departed  acquitted  thereof.'*^ 
( Fitzherbert  115,  116. J     And  in  the  next  page,  he  giver 
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a  case  directly  in  point.  ^  If  the  principal  and  one  tvho  is 
accessary  be  indicted  of  felony  and  be  taken  and  arrested, 
and  the  principal  be  indicted,  and  acquitted,  now  by  that 
the  accessary  is  discharged,  and  the  accessary  thereupon 
shall  have  a  writ  of  conspiracy  against  those  who  con- 
spired to  indict  him,  and  the  writ  in  the  end  shall  sftiy, 
^loiisque  ickjn  (the  principalj  secund^  /r^,  &c«  acquietat^ 
fuisset  ct  idem  (the  accessar)')  quietus  recc^sit.^^  Mr. 
Justice  Buller  says,  "  if  it  had  been  alleged,  that  he  was 
discharged  by  the  grand  jury's  not  finding  the  bill,  that 
would  have  shown  a  legal  end  to  the  prosecution,"  ( Mor^ 
gun  &?  Hughes^  2  D,  i^  E.  232. J  But  I  doubt  very 
much,  whether  that  dictum  is  trVi^,  to  the  extent  which  it 
would  imply.  The  rejection  of  a  bill  by  the  grand  jury 
has  never  been  held,  in  this  state,  as  the  legal  end  of  a 
prosecution,  unless  the  party  has  been  regularly  discharged 
thereupon  by  order  of  the  Court.  Another  bill  may  be 
preferred.  The  form  of  the  precedents  which  arc  fre- 
quently the  best  evidence  of  the  law^  goes  to  support  this 
position.  f2  Chitty  250,  254.)  The  declaration  in  the 
case  before  us,  after  stating,  that  the  party  was  acquitted, 
proceeds  to  state  further,  viz.  **  Whereupon  the  judges  of 
the  said  state  considered  and  adjudged  that  the  said  John 
should  depart  hence  without  day  in  that  behalf,  and  the 
said  John  was  and  is  duly  discharged,  &c."  The  mere 
production  of  an  indictment  with  the  finding  of  the  grand 
jury  upon  it,  does  not  therefore  prove  the  prosecution  to 
be  at  an  end.  It  may  still  be  going  against  him.  It  is 
however  unimportant  in  this  case. 

The  declaration  was  wrong,  or  the  proof  insufficient ; 
in  cither  case  the  nonsuit  was  properly  ordered. 

The  motion  therefore  must  be  refused. 

Justices  Colaocky  Gantt^  yohnson^  and  Richardson^  con- 
curred. 

Clend'nien  and  Slanding^  for  the  motion. 
Gunning  and  Williams^  contra. 

ra.J— See  ante,  vol,  1,  State  vs.  Smith  13,  Smith  vs.  Shackelford  56. 
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JauK  Sturoineger,  et  aL  vs.  A.  Hannaji,  etaU 

AVhei'e  a  husband  died,  leaving  a  Tiidow  and  children,  an4  the  widow 
took  possession  of  tiis  property  as  administratrix,  and  before  partition, 
abe  married  and  died,  though  her  second  husband  be  in  possession 
of  the  property  as  administrator  in  rig^t  of  his  wife;  yet  it  is  not 
such  a  possession  of  his  wife'd  choses  in  action  as  to  vest  io  hin^  ih6 
one  third  coining  to  his  Tf^ife ;  but  h«  will  bef  entitled  to  tlie  one 
third  of  her  third. 

And  though  he  administer  upon  his  wifes  esitate,  and  obtain  possessioo^ 
yet.  he  will  be  compelled  to  make  partition. 

X  HIS  was  a  petition  for  the  distribution  of  the  estate  of 
John  Tobler,  deceased,  before  Mr.  Justice  Cokocky  at 
Edgefield,  Fall  Term,  1818. 

John  Tobler  died  intestate,  leaving  a  wife  and  several 
children.  His  widow  administered  on  his  estate,  and 
pcjsscs^ed  herself  of  his  goods  and  eifccts.  She  after- 
wards intermarried  with  Alexander  Hannah,  who,  as  ad- 
ministrator^ in  right  of  his  wife,  also  became  possessed  of 
the  effects  of  her  deceased  husband.  And  before  any 
distribution  had  taken  place,  his  wife  died.  A  writ  of 
distribution  was  then  granted,  and  the  commissioners  as- 
signed to  A.  Hannah,  one  third  part  of  the  personal  estate 
of  John  Tobler,  being  the  share  to  which  his  deceased  wife 
would  have  been* entitled,  if  the  distribution  had  taken 
place  during  her  life.  And  the  question  was,  whether 
he  was  entitled  to  a  third  part  of  the  estate  of  Tobler,  or 
only  a  third  part  of  his  wife's  share  ? 

The  Presiding  Judge  was  of  opinion  that  he  was  eni^ 
titled  to  only  a  third  part  of  the  share  which  his  wife 
would  have  been  entitled  to,  and  ordered  the  {M-opeity  to 
be  distributed  accordingly. 

This  was  a  motion  to  reverse  that  decision. 

The  opinion  of  the  Court  was  belivered  by  Mr.  Justice 
Nott. 

The  opinion  of  the  Court  below  was  in  conformity  with 
the  decisions  heretofore  made  in  this  Court.  The  case 
of  John  Spig-hts  vs.  JohnHolloivay^  administrator  of  J^ 
Me^ffSj  fa.  J  was,  in  all  its  circtraiftances  similar  to  the  case 
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now  under  consideration.     Two  questions   were  submit- 
ted to  the  Court  in  that  case. 

1st.  Whether  the  possession  of  the  plaintiff,  as  adminis- 
trator in  right  of  his  wife,  of  the  personal  property  of 
IVl eggs,  although  no  partition  or  distribution  had  been 
IP  ade,  was  not  such  a  possession  as  to  vest  the  share  to 
which  his  wife  would  have  been  entitled,  absolutely  in  him  ? 
'  2d.  Whether,  if  it  did  iiot,  he  was  entitled  to  adnninis- 
tration  on  his  wife's  estate,  and  having  thus  acquired  pos- 
session, whether  he  would  be  required  to  make  distri- 
bution ? 

The  Court  was  of  opinion,  that  the  wife  had  no  right 
which  ever  vested  in  possession. — That  her  interest  was 
merely  a  chose  in  action,  which  never  vested  in  the  hv^- 
band.  That  he  therefore  was  entitled  only  to  cc:me  in 
under  the  act  of  1791,  and  claim  one  third  of  his  wife'a 
one  third. 

2d.  That  before  the  act  of  ITQl,  under  the  statute 
22^  and  23d  Car.  2,  and  29  Car.  2,  the  husband  had  a 
right  to  administer  on  his  wife's  estate,  and  could  not  be 
compelled  to  make  distribution.  But  that  this  right  had 
been  taken  away  by  that  act,  and  that  the  husband  and  wife 
were  placed  upon  the  same  footing,  both  as  to  the  real  and 
personal  estate. 

Similar  decisions  have  been  made  by  the  Court  of 
Equity,  Csee  3  Eq,  Rep,  144,  Administrator  of  Nary 
Bijrne  vs.  Admistratrix  of  Thomas  Stewart.  Do.  160, 
Guardian  of  Eliza  M.  B.  Elms  vs.  A.  Hughes.  Do.  289, 
Administrators  of  Bunch  vs.  Administrator  of  Hurst* J 
And  it  is  a  matter  of  no  little  importance,  that  we  pre- 
serve an  uniformity  of  decisions  between  the  two 
Courts. 

I  not  only  feel  bound  by  these  decisions,  but  am  very 
well  satisfied  with  the  construction  which  has  been  giveii 
to  the  act  of  1791.  The  old  law  which  subjected  both  the 
person  and  property  of  the  wife  to  the  absolute  dominion 
of  the  husband  ;  which  even  permitted  him  flageilis  ct 
fustibiisacriterverberarcuxoremy  was  the  offspring  of  a 
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rude  and  barbarous  age.  The  progress  of  civilization  has 
tended  to  ameliorate  the  condition  of  women,  and  allo\r 
jcven  to  wives,  soniething  like  personal  identity.  I  never 
could  see  any  good  reason  why  they  should  not  retain  all 
iheir  interest  in  personal  as  well  as  real  estate.  I  am  sen- 
sible of  the  mischiefs  which  might  result  from  a  divided 
empire.  But  the  right  of  property  is  not  necessarily  con- 
nected with  the  right  of  sovereignty.  I  am  disposed 
therefore  to  protect  and  preserve  the  rights  of  the  wife,  as 
far  as  we  can  consistent  with  the  rules  of  law  and  the  de- 
cisions of  our  Courts,  provided  we  do  not  invade  the 
prerogatives  of  the  husband. 

I  am  of  opinion  that  the  decision  in  this  case  ought  to  be 
supported,  and  that  the  motion  should  be  discharged. 

Justices  Colcock^  Gantt^  yohnsoii  and  Richardson^  con- 
curred. 

jyPDuffie^  for  the  motion. 

Glascock^  contra. 

fa  J— 2  Judge  Brevard's  MS.  Rep.  238.  K. 


James  Hood  vs.  David  Archer  et  al. 

plaintiff's  wife,  with  others,  was  entitled,  under  the  act  for  the  distribu- 
tidn  of  intestate's  estates,  to  a  share  of  real  estate ;  and  a  writ  of  parti- 
tion, under  the  Act  of  Assembly,  was  sued  out,  and  an  order  for  the 
sale  of  the  property  was  obtained,  and  the  purchase  money  paid  into 
the  hands  of  the  sheriff,  according  to  the  order :  The  wife  then  died. 
It  was  held  that  this  was  not  such  a  reduction  into  possession  by  the 
husband  of  the  wife's  Choses,  as  to  consummate  his  right  to  the 
whole :  but  as  his  wife  died  without  issue,  he  was  entitled  under  the 
act  to  one  half. — C^O 

JMOTION  to  reverse  the  decision  of  the  Court  below. 

This  was  an  application  by  James  Hood  for  an  order 
of  Court,  directing  the  sheriff  to  pay  over  certain  monies 
to  him  which  he  had  received,  under  the  following  cir- 
cumstances : 

William  Archer  died  intestate,  seized  and  possessed  of 
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a  tract  of  land,  and  leaving  several  children,  of  whom  the 
wife  of  this  petitioner  was  one.  After  his  death,  appli- 
cation was  made  by  Elizabeth  Archer,  another  daughter^ 
for  a  writ  of  distribution,  pursuant  to  the  act  of  179U 
The  commissioners  appointed  to  divide  the  land,  returned, 
that  it  could  not  be  divided  without  manifest  injury  to 
some  of  the  parties  concerned;  and  therefore  recom^ 
mended,  that  it  should  be  sold.  A  sale  was  accordingly 
ordered,  upon  a  credit,  the  money  to  be  paid  by  instaU 
ments,  and  the  bonds  for  the  purchase  money  to  be  given 
to  the  sheriff.  After  the  first  instalment  became  due  and 
the  money  paid  into  the  hands  of  the  sheriff,  the  wife  of 
James  Hood  died.  And  this  was  an  application  by  him 
to  have  the  share  of  the  money  which  belonged  to  his 
wife,  paid  over  to  him.  The  question  was,  whether  the 
payment  of  the  money  to  the  sheriff  was  such  a  reduction 
of  it  to  possession  as  to  consummate  the  right  of  the 
husband,  and  therefore  entitle  him  to  the  whole,  or  whether 
he  was  entitled  to  only  one  half  under  the  act  of  1791, 
his  wife  having  died  without  issue  ? 

The  motion  was  made  before  Mr.  Justice  Nott^  set 
Camden,  Fall  Term,  1818,  who  refused  to  grant  it,  and 
who  now  delivered  the  opinion  of  the  Court. 

This  question  may  be  considered  as  settled  in  the  case 
of  jfo^n  Sturgineger  et  aL  vs*  A.  Hannah  et  al,  in  which 
the  opinion  of  the  Court  has  just  been  delivered.  The 
husband  could  not  be  considered  as  having  the  posses- 
sion as  long  as  the  money  remained  subject  to  the  control 
of  the  Court.  A  Court  of  Equity  in  all  probability,  under 
similar  circumstances,  would  order  the  money  to  be  set- 
tled upon  the  wife,  which  could  not  be  done,  if  the  right 
of  the  husband  had  been  consummated  by  possession. 
Perhaps  it  is  not  altogether  an  unimportant  consideration, 
that  the  money  in  this  case  was  the  proceeds  of  land 
belonging  to  the  wife.  Previous  to  the  »act  of  1791,  the 
huslxmd  had  only  an  usufructuary  interest  in  the  real 
estate  of  the  wife;  during  her  life,  except   where   he 
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became  a  tenant  by  curtesy ;  and  there  is  nothing  in  that 
act,  from  whence  it  can  be  inferred,  that  it  was  the  intcn* 
tion  of  the  legislature  to  alter  their  relative  rights  in  ihat 
respect,  except,  that  he  is  entitled  to  a  part  of  the  inherit- 
ance after  her  death.  The  act  docs  indeed  direct,  that 
the  land  shall  be  sold  where  it  cannot  be  conveniently 
divided.  And  as  this  Court  cannot  order  a  settlement, 
the  money  must  be  paid  over  to  the  husband.  The  con- 
sequence is,  that  the  land  by  a  legal  operation  is  cdnvt  rted 
into  money  and  the  interest  of  the  wife  in  her  patrimony 
destroyed.  The  effect  of  that  provision  I  am  constrained 
to  believe  was  not  foreseen  at  the  time  it  was  enacted, 
and  furnishes  an  additional  reason  why  tlie  marital  rights 
of  the  husband  should  not  be  extended  by  construction. 

The  motion  must  be  discharged. 

Justices  Colcock^  Gantt^  Jchnson^  and  Rlchardsony  con- 
curred. 

Levy^  for  the  motion. 
Blandingy  contra. 

fa, J — See  the  case  ante  of  Stiirgineger  vs.  Hannah,  and  the  follow 
ij)g  case  from  Judge  Brevard's  MS.  Reports,  2d  vol.  236 1 

The  Ordinary  vs.  Geicer  ei  ux.  et  a/. 

THIS  was  an  action  on  a  bond  given  with  a  condition  well  and 
!nilj  to  administer  the  estate  of  Jacob  Geipfer,  deceased,  tried  before 
Mr.  Justice  WiltLit  at  Orangebiirgh,  April,  1805. 

The  defendants  set  out  the  condition  and  pleaded  performance.— 
PlaintiiT  replied  and  stated  a  breach  in  not  returning  a  tnie  inventory. 
The  case  as  it  turned  out  in  evidence  was  this;  The  mother  of  Dorot  ly, 
the  defendant,  Gelger's  wife,  while  sole,  made  and  executed  a  deed  of 
gift  of  certain  negroes  to  her  four  Children,  joinfjy.  Afterv-ards  Doro- 
thy intermarried  with  Jacob  Gt-igfr,  the  intestate,  her  fornit-r  hus.}aiid. 
Upon  this  event,  one  of  the  negroes  given  as  aforesaid,  was  sent  wilh 
her  upon  her  going  to  live  apart  {'ro:n  her  mother,  and  remained  with 
her  ever  since.  No  regular  partition  howevef  was  ever  made  of  the 
property,  between  the  donees.  After  the  death  of  Jacob  G'^jger,  wlio 
dJetl  intestate,  the  defendants  administered  on  his  estate,  and  in  the 
inventOTy  of  his  estate,  reti:rned  to  the  Or«Iinary,  made  no  mention  of 
the  negroes  given  as  aforeeaid. 
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Mr.  Justice  mtds  charged  the  Jury,  that  this  oroission  was  a  breach 
of  the  condiUon  of  the  Administration  Bond,  and  the  Jury  found  for  the 
plaintiflT. 

The  motion  in  tliis  Court  was  for  a  new  trial,  for  a  misdirection  of 
the  Judge  on  th:it  point. 

£jan,  for  Uie  defendants,  ar.i^ued  fofh  xiHbm,  that  the  deed  of  gifl 
conveyed  no  right  of  possession  u,  the  donees,  but  onlv  a  chose  in 
action,  and  that  no  property  ve.ted  absolntely  by  virtue  thereof  in  Doro- 
thy,  while  she  was  covert  of  her  first  husbund,  and  consequently,  that 
none  could  vest  in  her  said  first  husband,  and  therefore  that  his  repre- 
aentatives  were  not  enliiled  to  lake  any  notice  in  the  inventory  of  his 
estate  of  the  said  negroes.-  and  that  the  interest  of  Dorofhv  therein. 
was  only  a  chote  in  action,  Avliicli  survived  to  her.  H>mes  'vs.  Jlrors 
Lewi^,  Taylor',  lirj,.  44.  lihunf  7,,.  Bestlaml,  5  (V^.  Jm,.  515.  9  //«.. 
*ood  183,  184.  ^     ^ 

Sturky  contra,  was  stopped  by  tiie  Court. 

The  Court,  CGrMc,  IVatic,  Bay  ^x,,\  Jivcvard.J  were  aH clear,  thata 
Tt^ht  of  possession  vested  instantly  tipon  the  execution  of  the  deed  of 
gift,  and  that  Dorothy  uas  entitled  to  the  pro,,ertv  given  as  a  joint- 
tenant;  and  therefore  that,  upon  her  intermarriage  with  Jacob  Geiger. 
the  property  and  ri-ht  of  possession,  which  she  hud,  vested  in  Jacob 
Geiger  and  became  pari  of  his  personal  estate,  and  ought  to  have  been 
returned  as  such  in  the  inventory  :  And  that  the  direction  given  tothc 
Jury  by  the  District  Court  was  right. 

A  new  trial  was  conseqiiently  refiiscd. 

JVWe-.In  general  a  gift  is  accompanied  with  the  imn»ediate  delivery 
of  possess.on  ;  but  it  is  not  aiwavs  done,  nor  is  it  necessary.     It  requh^s 

9^^  Bac.  ^hr,  Ht.  Trov,  se..  C.J  but  not  where  there  is  written 
evidence  of  the  ^•S^,  f.r  there  a  dehvery  must  be  presumed.  Whe«  a 
merchant  beyond  sea  consigns  goods  to  a  merchant  in  London,  on  nc 
count  of  the  latter,  and  draws  t,iils  on  him  for  such  goods,  though  the 
».cney  IS  not  pa.d,  ,  et  the  property  of  the  go<Kis  .e.t.  i„  the  me«:hant 

nf.l.»     •.  .      ,     V  "^'"^    marnajre    is   an   absolute  jnft 

of  the  w.,e  s  cha.tlos  pc-rsonM  in  her  own  rigl.t.  fCo.  Uu.  351.  4^.  J 
If  chatties  ..^  B.ve„  to  a  «i,i,  ,he  interest  vests  in  the  hnsband.  thoni 

X  "^2!  IT""""  °*' '''"" '''''°'' '"'  '^''""  "*'  ""^  *"'■  ''^  ^"^ 

ven*ZV'''w'?r"''"'-"''"""'*='^  ""'^*"''  «•!"'»«!  been  p„,. 
Ind'  ha  J^"-^'""'."-""--  to  the  negroes  given.-  was  disput^ed. 
«oel,^K  '"""""  °*"''"  ---^'"-''1'  For  any  thing  tha; 
one'^l'hl""'"""/"""'*"  ''"■'•°"^^^'  andthepossessL  of 
^mr    T         '""''''""'  "^  ""  ''"^  J^int-tenants.     But  Q„,,,?  Did  the 

•narmge  ?  If  the  pos.cs3,on  was  vested  in  J>cr,  it  is  to  be  considered  a. 
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vedUng  in  her  husband  by  the  marriage.  In  the  case  of  Speight 
V8,  Mei^s,  the  dislributory  share  of  the  wife  was  considered  as 
vesting  only  in  interest  and  not  in  possession.  This  circumstance 
disting^iishes  that  case  fron)  this.  If  it  vested  in  possession  in  Dorothy^ 
it  vested  in  possession  (constructively)  in  the  husband.  CCo,  JAtu  351  • 
9  BU  Com.  397.    2  Com.  J>ig.  84.    2  Hayvfood  184^  185.    1  H.  BL  535. 


William  Duncan^  et  iix.  vs.  Joshua  Bell,  et  aL 

Tlie  doctrine  of  implied  warranties,  relates  as  well  to  sales  at  auction,  of 
Executors  and  Administrators,  and  others,  acting  in  a  representative 
capacity,  as  at  other  sales  by  individuals.  But  the  Executor  or  Ad- 
ministrator is  not  liable  liimself,  unless  for  misrepresentations :  The 
estate  alone  is  liable. 

Where  an  action  t&  brought  on  a  note,  and  the  defendant  gfivcs  in  evi- 
dence, that  the  property,'  for  which  it  was  given,  was  defective,  it  it 
not  necessary  that  he  should  prove  that  he  offered  to  return  the  prop- 
erty, or  that  it  was  impracticable.  »  That  is  only  necessary  where 
general  itulebitatua  asnimpaii,  for  money  had  and  received,  is  brought 
for  a  total  f.iilure  on  a  warranty,  expressed  or  implied. — C^O 

A.  sold  a  horse  to  B.  and  B.  to  C.  A.  is  a  competent  witness  in  an  ac- 
tion between  B.  and  C.  as  to  the  soundness  of  the  horse,  though  the 
law  implies  a  warranty  of  soundness  on  all  sales,  where  a  full  price  is 
given.— f6.J 

JL  HIS  was  a  summary  process,  on  a  promissory  note, 
given  to  plaintiff's  wife^  as  administratrix  of  James  Coit, 
for  a  horse  bought  at  the  sale  of  the  estate  of  the  said 
James  Coit^  made  pursuant  to  an  order  of  the  Court  of 
Ordinarj'*  The  cause  was  tried  at  Lancaster,  Spring 
Term,  1819^  before  Mr.  Justice  Gantt. 

The  defence  was,  that  the  horse  was  unsound  at  the 
time  of  the  sale,  of  which  unsoundness  he  died  shortly 
after. 

It  is  unnecessar)'  to  detail  the  evidence  on  the  part  of 
the  defendant.  It  is  sufficient  to  state  that  it  went  to  show 
the  unsoundness  of  the  horse  at  the  time  of  the  sale.  But 
it  was  not  pretended  that  the  plaintiffs  had  any  knowledge 
of  the  fact,  or  that  there  was  any  misrepresentation  or  de- 
ceit practised  bv  them. 

20 
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When  the  evidence  was  closed  on  the  part  of  the  de- 
fendant, the  p}aintifis  contended  that  in  a  sale  under  an 
order  of  the  Court  of  Ordinary  by  an  administratrix,  there 
was  no  implied  warranty  of  the  article  sold. 

That  on  an  implied  warranty,  there  could  be  no  recovery 
or  defence  without  an  offer  to  return  the  property,  or  evi- 
dence to  show  that  such  return  was  impracticable* 

These  positions  being  overruled  by  the  Court,  the  plain- 
tiff called  AUston  Coit  to  rebut  the  evidence  given  on  the 
part  of  the  defendant,  with  regard  to  the  soundness  of 
the  horse.  He  was  sworn  on  his  voire  dire^  and  said  he 
had  sold  the  horse  to  the  plaintiffs^  intestate,  in  May  pre- 
ceding the  January  when  he  was  sold  by  the  plaintiffs  to 
defendant.  He  was  asked,  whether  he  would  not  be  liable 
if  the  horse  was  unsound  when  he  sold  him  f  He  said  he 
supposed  he  might  be.  He  was  then  objected  to  as  incom- 
petent ;  and  the  objection  was  sustained  by  the  Court,  and 
a  decree  given  for  the  defendant. 

This  was  a  motion  to  set  aside  that  decree,  and  to  grant 
a  new  trial  on  the  two  grounds  above  mentioned,  and  also 
on  the  gtound,  that  the  testimony  of  Allston  Coit  ought 
ta  have  been  admitted. 

Mr.  Justice   Nott  delivered  the  opinion  of  the  Court. 

The  doctrine  of  implied  warranties,  has  so  long  pre- 
vailed in  this  state,  and  has  been  so  well  illustrated  by  a 
series  of  uniform  decisions,  ever  since  the  revolution,  that 
no  one  thinks  it  now  a  subject  of  litigation.  And  it  is  not 
a  question  now  submitted  to  us  whether  a  warranty  of 
soundness  of  property  may  be  inferred  from  soundness  of 
price,  but  whether  that  rule  of  law  is  applicable  to  execu- 
tors and  administrators,  and  others  acting  in  a  representa- 
tive capacity. 

I  formerly  entertained  an  opinion  that  it  did  not  apply 
io  cases  of  that  description.  I  still  doubt  whether,  on  any 
ground  of  public  policy,  or  the  principles  of  the  Common 
Law,  it  can  now  be  maintained.  But  there  have  been  so 
many  decisions  in  which  it  has  been  held  to  apply  as  well 
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to  persons  acting  in  a  representative  character,  as  to  those 
acting  in  their  own  right,  that  I  feel  bound  to  yield  to  their 
authority.  I  take  it,  however,  that  this  distinction  is  still 
to  be  observed ;  that  executors  or  administrators  are  not 
to  be  considered  as  personally  responsible,  except  in  cases 
of misrepresetttation  or  deceit;  and  therefore  would  not 
be  liable  where  the  money  had  been  paid  over,  or  the  estate 
fully  administered.  The  foundation  of  the  action  does 
not  appear  to  me  in  such  case  to  depend  so  much  on  any 
supposed  undertaking  on  the  part  of  the  seller,  that  the 
property  is  ^ound,  as  on  the  moral  obligation  which  everj 
person  is  under  to  give  an  equivalent  for  what  he  receives. 
If  therefore  a  seller  receive  the  full  price  of  an  article,  ap- 
parently valuable,  which  is  intrinsically  defective  and 
worthless,  the  law  imposes  a  duty,  and  thereby  implies  a 
promise,  that  he  will  refund  the  money  ;  because  he  ha« 
received  that  which  equo  et  bono  he  ought  not  to  retain. 
So  where  the  money  has  not  been  paid,  the  defendant  is 
absolved  from  his  contract  on  the  ground  that  the  consider- 
ation has  failed.  It  is  in  the  latter  case  in  particular,  that 
this  remedy  is  allowed  against  executors  and  administra- 
tors, while  the  money  is,  ds  it  were,  in  transitu^  and  be- 
fore it  has  been  paid  away  in  the  course  of  administration. 
The  second  ground  appears  to  be  bottomed  on  a  mis^ 
apprehension  of  the  decisions  of  this  Court.  The  mistake 
has  arisen  from  confounding  the  action  of  assumpsit  on  a 
special  promise  or  undertaking,  with  a  general  indebitatus 
assumpsit  for  money  had  and  received.  It  was  held  in 
the  case  of  Weston  vs,  Downs^  (Douglass  23,J  and  in 
FoTvter  &  IVilliams^  and  Byers  &  Bostwyck^  in  this  Court, 
(\  Const.  Rep.  75^)  that  as  long  as  the  contract  remain- 
ed open  or  not  rescinded  by  the  return  of  the  property  or 
otherwise,  an  action  for  money  had  and  received,  would 
not  lie.  But  it  never  has  been  held  in  this  Court  that  a 
special  assumpsit  on  the  implied  warranty  might  not  be 
maintained,  even  though  the  contract  had  not  been  re- 
^ndefd.  The  objection  in  all  the  cases  has  gone  to  the 
form  of  the  declaration,  and  not  to  the  actiosi.      The  die* 
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tinction,  therefore,  cannot  exist,  where  the  unsoundness 
or  want  of  consideration  is  set  up  by  way  of  defence. 

But,  on  the  last  ground,  I  think  a  new  trial  ought  to  be 
granted.  The  witness  does  not  appear  to  have  had  any 
imm'-'diate  interest  in  the  event  of  the  suit;  neither  could 
the  judgment  in  this  case  be  given  in  evidence  for,  or 
jagainst  him,  in  any  future  action.  If  the  title  of  the  horse 
had  been  in  question,  his  interest  would  have  been  mani- 
fest, because  the  defendants  might  have  bad  recourse  to 
him  in  case  a  decree  had  been  against  them.  But  it  did 
not  follow,  that  because  the  horse  was  sick  in  January,  he 
must  have  been  so  the  spring  preceding.  The  objection 
might  perhaps  have  gone  to  his  credibility  ;  but  that  was  a 
question  for  the  Jury,  and  not  for  the  Court. 

The  motion  must  therefore  be  granted. 

Justices  Colcockj  Johns  on  and  Richardson^  concurred. 

Blanding^  for  the  motion. 
Williams^  contra. 

fa*  J — In  the  case  of  the  Coinmissioners  of  Roads  vs.  Macon  &  Foot, 
f2Jud^e  Brevard's  MS.  J^ep,  392,  Columbia,  J\''ov.  1806, J  it  was  de- 
cided "  that  a  public  ag-enl  who  sells  an  estray,  according  to  law,  is  not 
liable  for  any  defect  of  the  estray,  on  an  implied  warranty.  It  was  also 
held,  thai  the  defendant,  when  sued  on  his  note,  gpven  for  such  proper- 
ty^inight  make  the  failure  of  consideration  a  matter  of  defence. 

f  d  J— See  an/e,  Whorten  vs.  O'Uara.  R. 

L.  &  J.  Ryan  vs.  The  Admor.  of  A.  Marsh. 

An  action  of  assumpsit,  for  use  and  occupation,  cannot  be  supported 
when  the  possession  is  tortious. 

JL  HIS  was  an  action  of  assumpsit,  tried  before  Mr.  Jus- 
tice Richardson^  at  Edgefield,  March,  1819,  foruse  and 
occupation,  money  had  and  received,  &c. 

It  appeared  that  the  intestate,  A.  Marsh,  had  takea 
possession  of  the  plaintiff's  land,  and  kept  it  a  considerar. 
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bk  time ;  and  plaintiffs  claimed,  in  this  action,  the  value 
of  the  use  and  occupation.  It  was  admitted  that  the  intes- 
tate took  and  kept  a  tortious  possession  of  the  land,  upon 
which  the  Judge  nonsuited  the  plaintiffs.  The  motion  was 
to  set  aside  the  nonsuit,  l)ecause  the  plaintiifs  might  support 
the  action  of  assumpsit  for  use  and  occupation,  though 
the  possession  was  tortious. 

Mr.  Justice  Richardson  delivered  the  opinion  of  the 
Court. 

How  can  this  motion  be  sustained?  Assumpsit  pre- 
supposes a  contract.  And  can  contracts  be  predicated  of 
an  avowed  trespass  ?  This  would  be  to  reconcile  things 
opposite  in  nature.  It  was  argued  that  a  contract  might 
be  implied,  and  certainly  as  long  as  the  character  of  the 
act,  done  by  the  defendant,  was  doubtful,  a  contract  might 
be  implied,  as  was  adniitted  and  even  ruled  in  a  preceding 
part  of  this  case  :  but  when  it  was  admitted,  that  the  pos- 
session was  tortious,  every  characteristic  of  a  contract  was 
excluded.  The  entry  could  not  bo  both  by  tort  and  by 
contract ;  for  either  destroys  the  other.  Any  action  bot- 
tomed upon  a  supposed  contract  ipust  fall;  when  it  is 
evident  there  was  no  contract.  If  authorities  were  wanted^ 
EspinasstPs  Dig*  57,  fGoulcPs  Ed.  part  Ij  comes  to  this 
conclusion :  "  Therefore  no  action  for  use  and  occupation 
will  lie  when  possession  has  been  adverse  and  tortious ; 
ibr  such  excludes  the  idea  of  a  contract^  which  in  all  cases 
of  this  action,  must  be  express  or  implied.^*  And  this 
position  is  fully  supported  by  the  case  of  Beril  vs.  Wright j 
C\  Term  Rep.  378,J  and  by  that  of  Smith  vs.  Stervart^ 
C6  John.  Rep.  46,J  and  Wharton  vs.  Fitzgerald^  (^3  Dal- 
las 303.J 

If  then,  assumpsit  would  not  have  lain  against  A.  Marshy 
if  alive,  for  this  tort,  her  death  cannot  give  that  action 
against  her  representatives.  In  other  words,  the  action 
which  required  a  contract  before  her  death  for  its  basis, 
Btill  requires  contract,  and  is  essentially  the  same  now  as 
(hen.  To  me  it  appears,  that  the  tort  committed  in  this  case. 
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like  other  trespasses  dont  by  force,  is  one  of  those  wronga 
whi'  h  dies  with  the  defendant.  If  the  plaintiffs  could 
show  some  actual  conversion  of  their  property  into  money, 
as  by  selling  their  timber  for  cash,  or  by  receiving  rents  for 
the  land,  &c.  such  acts  might  authorize  the  action  of 
assumpsit;  the  receipt  of  the  money,  having  no  insepara- 
ble connection  with  the  tort  on  the  freehold,  may  imply  a 
contract :  And  so  indeed  might  the  bare  occupation  of  the 
land  as  long  as  it  is  left  to  implication  to  determine — 
whether  the  occupation  was  with  the  permission  of  the 
owner  or  not. 

The  motion  is  unanimously  refused. 

Justices  Colcock^  Notty  Jolmson^  and  Gantt^  concurred. 

Ellison^  for  the  motion. 
.    M^Duffie^  contra. 

The  State  vs.  Henry  Turnage. 

The  defendant  was  indicted  for  ncg^o  stealing  under  an  act  passed 
while  South-Carolina  was  a  province;  the  indictment  concluded 
«*  contrary  to  the  act  of  the  General  Assembly  of  the  said  state.  Ml 
«uch  case, made  and  provided,"  and  a  motion  made  in  arrest  of  jud^ 
Inent,  because  it  was  not  an  act  of  the  *^  state**  but  of  the  ^prvtdnce,** 
Meldp  that  the  indictment  was  good. 
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RIED  before  Mr.  Justice  GanH^  at  Sumter,  Octobar 
Term,  1819. 

The  defendant  was  convicted  of  stealing  a  negro.  The 
indictment  on  which  he  was  tried,  concluded  ^^  contrary 
to  the  act  of  the  General  Assembly  of  the  said  state,  in 
Siich  case  made  and  provided." 

The  judgment  was  arrested  because  the  act  on  which 
the  prisoner  was  indicted  was  not  an  act  of  the  General 
Assembly  of  the  state^  but  of  the  General  Assembly  of  the 
province  of  South-Carolina,  the  same  having  been  passed 
in  1 754,  before  the  declaration  of  independence. 
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Mn  Justice  Colc^ck  delivered  the  opinion  of  the  Courtp 

la  Jictcnents  must  have  a  precise  and  sufficient  certaiiity 
ID  all  respects.  The  crime  must  be  clearly  and  distinctly 
set  forth,  and  it  must  appear  when  the  offence  is  created 
by  statute,  that  the  accused  is  indicted  under  the  statute  ; 
as  well  for  the  purpose  of  enabling  him  to  make  his  defence 
as  for  the  purpose  of  enabling  the  Court  to  pronounce  the 
judgment  of  law :  Hen^e  all  indictments  founded  on  par- 
ticular acts  are  required  to  conclude  against  the  form  of 
the  act  in  such  case  made  and  provided,  but  it  is  not 
necessary  to  state  when  the  act  was  passed.  In  this  case 
there  is  but  one  act  against  the  offence,  and  therefore  it 
was  impossible  the  prisoner  could  not  have  known  what 
act  was  referred  to,  nor  can  there  be  any  danger  of  a  wrong 
judgment  in  the  Court.  Indeed,  the  word,  ^-^state^'Mn 
that  part  of  the  indictment,  which  speaks  of  the  act,  may 
be  considered  as  surplusage.  It  would  have  been  suffi- 
cient to  have  said  against  ^^  the  act  in  such  case  made 
and  provided :"  But  I  take  it,  the  language  is  strictly 
correct,  for  as  I  have  before  said,  the  reference  is  to  the 
act  and  not  to  the  time  when  the  act  was  passed.  It  is  an 
act  of  a  General  Assembly,  and  an  Assembly  of  this  State, 
to  speak  in  the  language  of  this  day. 

But  what  is  conclusive,  if  the  subject  involved  any 
difficulty,  is  that  this  has  been  the  uniform  language,  and 
in  relation  to  the  acts  passed  before  our  independt ncx,  in 
all  the  indictments  which  have  been  preferred  under  .that 
act. 

Motion  discharged. 

Justices  yohnaon^  and  Richardson^  concurred. 

Mr.  Justice  Nott : 

I  concur  in  the  opinion  of  the  Court,  on  the  ((round, 
that  the  form  of  the  indictment  is  conformable  to  the  pre* 
cedents  which  have  been  used  ever  since  the  revoluiion. 

Miller^  for  the  motion. 

Evansy  Solicitor^  contra. 
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E.Haskell  &  C.  B.  Cochran,  survivors,  t\y.  PeTeit 
Kekn  &  Benjamix  Hart. 

A  b«nd  was  given  by  two  oblig-ors,  to  three  oblig-ecs,  one  of  the  obll- 
lig-ees  (A.)  who  had  received  the  property,  for  which  the  bond  had 
been  given,  g^ve  the  obligors  a  bond  of  indemnity.  Query  ?  If  it  be 
a  release  ? 

The  bond  of  indemnity  is  an  acknowledg-ment  on  the  part  of  A.  that 
he  had  received  the  va]jie  for  which  the  orijpnal  bond  was  given,  and 
thcxigh  it  may  not  be  a  discharge,  yet,  as  between  A.  and  the  obligors, 
under  our  discount  law,  it  would  have  been  a  bar  to  A's  recover)^  on 
the  bond,  and  ought  to  be  regarded  as  a  payment  to  A.  who  was 
competent  as  one  of  the  obligees  to  receive  and  discharge  the  obli- 
gors, ut  x4detnr, 

A  confession  by  one  co-obligor,  that  he  had  never  ])aid,  and  that  be 
believes  the  other  had  not,  is  not  sufficient  to  rebut  the  presumption 
that  the  other  obligee  had  paid. 

After  twenty  years  a  bond  will  be  presumed  to  have  been  paid*  untesft 
such  presumption  be  rebuttcd.-;-(^a.J 

XRIED   before    Mr.  Justice  yohnscn^    at    Columbia, 

October,  1819. 

This  was  an  action  of  debt  on  a  bond,  payable  to  the 
plaintiffs  and  jQlm  Paul  Thomfion^  whom  they  had  sur- 
vived, dated  the  10th  April,  1794,  conditioned  for  the 
payment  of  720  pounds,  on  the  1st  January^  1796  ;  and  the 
action  was  commenced  on  the  12th  February,  1816,  so 
that  more  than  twenty  years  had  run  from  the  time  the 
bond  became  due  to  the  bringing  of  this  action.  The  pre- 
sumption arising  from  the  length  of  time^  was  the  defence 
relied  on,  under  the  plea  of  payment.  To  rebut  this  pre- 
sumption,  the  plaintiff  gave  in  evidence  a  ceftificate  given 
by  the  defendant,  Hart^  in  the  following  words,  to  wit : 
**  I,  Benjamin  Hart^  do  hereby  certify,  that  I  have  never 
paid  the  bond  on  which  this  action  is  brought,  nor  do  I 
believe  the  defendant,  Peter  Keen^  has  paid  it,  tke  bond  of 
indemnity  now  shown  xvtth  this^  shows  who  was  to  pca^ 
this  debt^  and  I  heard  John  Paid  Thomson^  some  time 
about  the  year,  1811,  regret  that  he  was  largely  indebted 
to  Major  Flashed^  which  he  was  unable  to  pay,  Marcb 
23,  1819,  "  Signed  Benjamin  Hart:' 


November  Term.  16 1 

On  the  production  of  *  the  bond  of  indemnity,  referred 
to  in  this  certificate,  it  proved  to  be  a  bond  made  by  John 
Paul  Thomson^  to  the  defendant,  Peter  Keen^  dated  in 
1794«  in  the  penuhy  of  14O0  pounds,  with  a  condition 
annexed,  reciting  that  the  said  Peter  Keen  had  purchased 
at  public  sale,  seven  tracts  of  land  and  eleven  negroes  of 
ihe  said  Elnathan  Haakell^  Charles  B.  Cochran  and  John 
Paul  Thomson^  for  the  sura  of  720  pounds,  and  had  given 
the  bond  on  which  this  action  was  brought,  with  the 
defendant  Benjamhi  Hart^  as  security,  to  secure  \he  said 
purchase  money,  and  that  the  said  Peter  Keen  had,  at  th6 
Request  of  the  said  John  Paul  Tliomson^  executed  con- 
veyances to  himi'or  the  whole  of  the  said  land  and  negroes 
in  fee  simple.  That  the  said  John  Paul  Thomson  had  in 
consideration  agreed  and  took  upon  himself,  ^^  well  and 
truly  to  pay,  satisfy^  or  discharge^  the  said  bond,  and  to 
indemnify  and  save  the  said  Peter  Keen  and  Benjamm 
Hart  harmless  from  all  damages  to  be  sustained  by  reason 
of  the  said  bond,  &c/' 

It  also  appeared,  that  the  property  purchased  by  the 
defendant,  Keen^  and  conveyed  to  John  Paul  Thomson^ 
had  been  before  conveyed  by  Colonel  William  Thomson^ 
the  father  of  jfohn  Paid  Thomson^  to  the  said  £.  Haskell^ 
C.  B,  Cochran  and  John  Paul  Thomson^  in  trust  to  pay 
his  debts;  and  that  the  purchase  made  by  Keen  was 
under  a  sale  in  pursuance  of  the  trust :  And  this  deed  of 
trust  contained  a  limitation  over  of  the  remainder,  after 
the  payment  to  Colonel  Thomson  and  his  heirs,  &c« 

The  defendant  then  gave  in  evidence  an  advertisement, 
written  by  E,  Haskell,  in  the  name  of  the  trustees,  giving 
notice  to  the  creditors  of  Col.  Thomson,  that  the  trustees 
were  in  funds,  requesting  them  to  call  and  receive  pay- 
ment, to  enable  them  to  close  the  trust ;  and  also  a  great 
number  of  receipts,  given  by  E*  Haskell  to  John  Paul 
7/^0771^^/1,  dated  from  1799  to  1810,  purporting  to  be  in 
full  of  all  accounts,  &c.  They  also  gave  in  evidence  the 
receipts  oi  Haskell  ond  Cochran  for  legacies,  under  the  will 
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p{  Col.  Tliomson  to  yohh  Paul  ^homsoriy  who  was  Hd 
sole  executor. 

The  Juty,  undcir  the  direction  of  the  Courts  found  a 
verdict  for  tlie  defendant ;  and  a  motion  was  now  made 
jfor  a  new  trial  on  the  following  grounds  : 

1st,  because  the  written  declaration  of  ffiart,  that  he 
had  not  paid  the  debt,  rebutted  the  presumption  of  pia^^- 
in.ent  arising  from  the  length  of  time. 
^  2d.  Because  the  bond  of  indemnity  Entered  into  by 
yohji  Paul  ThorAson^  to  the  defendant  Keen^  did  not  dis- 
charge the  debt. 

Stark,  for  the  plaintiff,  contended  that  he  Was  entitled  to 
'anew  trial  on  botlt  the  grounds  stated  in  the  brief. 
Ills  Honor  was  incorrect  in  stating  to  the  July  that  the 
bond  of  indemnity  was  a  release. 

A  bond  of  indemnity  is  not  a  release.  It  is  diiFerent 
from  a  bond  not  to  6ue.  He  admitted  that  a  bond  not  to 
sue,  wa$  a  defeasance.  ^1  £sp.  Diff*  2rf  part  S5\J  see 
also  Clayton  vj.  Kinasion,  (l  Lord  Raymond ^  4l9.  J  What 
did  the  parties  intend  I  Not  a  release.  It  cannot  be  con- 
sidered a  release. 

If  It  be  a  release,  it  should  have  been  pleaded.  {1 '  Esp. 
2d  part,  ^5.) 

But  upon  the  other  ground.  iTie  presumption  of  pay- 
.  ment  was  completely  rebutted.  The  declarations  of  one 
,  co-defendant  is  enough  to  conclude  the  others.  He  re- 
ferred to  Somerset  vs»  France,  (1  Str.  659.  J 

M'*Cord,  for  the  defendants;  flViiliam  F»  De Saus^ 
sure,  on  the  same  side.)  There  is  nothing  in  the  nature 
of  this  case,  that  constitutes  any  difference  between  it  and 
the  niinicrous  other  cases,  where  the  presumption  of  pay- 
ment has  arisen  after  a  lapse  of  20  years.  The  admis- 
sions of  Maj.  Ilart  do  not  rebut  the  presumption  that  Dr* 
Keen  paid  the  bond ;  for  in  the  bond  Keen  evidently  seems 
the  principal.  Hart  is  only  mentioned  at  the  bottom  of 
the   bond.    Hart's   admission  refers  to  the  bond   of  iif^ 
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ll^mnity,  which,  if  not  a  release,  must,  at  least  \>e  regard* 
ed  as  an  evidence  of  payment.  So,  ^^  if  he  whom  it  con- 
cerns to  havp  my  part  of  the  covenant  fulfilled,  is  the  occa- 
sion why  it  ia  not,  it  is  the  same  thing  to  me  as  if  it 
were  fulfilled.*'     f  1  Pow.  Cont.  420.J      ' 

Thomson,  one  of  the  obligees,  received  the  ne^oes  for 
which  the  bond  was  ^iven,  and  if  such  receipt  be  not  re- 
garded as  a  payment,  it  certainly  is  the  cause  why  Keen 
did  not  perform  his  covenant.  The  power  to  perform  was 
taken  away  by  the  obligee,  and  thereby  he  released  the 
obligors  from  further  performance.  To  say  otherwise^ 
would  be  no  less  than  to  assert  that  a  bond  could  only  be 
paid  by  money^  In  Skip  vs.  Huey^  et  al,  Y*3  AtL  91, J 
receipt  of  Qotes  from  one  obligee,  in  lieu  of  the  bond,  was 
held  to  releave  to  the  other  obligor. 

Any  collateral  satisfaction  may  be  agreed  upon,  fl 
J^ow.  Cqn.  451.     7  Mod.  144.J 

It  is  not  denied  but  that  one  co-obligee  may  release,  fl 
Mridg'man's  J{.  P.  277.  citing  2  Roll.  Abr.  410,  pU  47. 
May  ley  vs.  Lloyd^  7  Mod.  250.  J  And  a  release  to  one 
pbligor  is  good  for  them  all.  (^1  Bridg.  N.  P.  277,  278. 
Cheetham  vs.  Ward^  1  Bos.  &f  Pul.  630.J 

A  bond  of  indemnity  is  a  release  or  defeasance.  The 
case  of  Clayton  vs  Kinaston^  is  clearly  in  our  favor.  There 
it  was  held,  that  ^  bond  of  indemnity  to  one  among  several 
obligors  was  no  defeasance;  but  it  was  also  held  that  an 
tmdertaking  to  indemnify  a  sole  contractor,  was.  There 
can  be  no  distinction  between  an  indemnity  to  a  sole  con- 
tractor, and  to  all  the  contractors,  for  they  are  the  sole  con- 
tractors. That  there  is  but  one  person  to  the  deed,  cannot 
.  be  the  reason  why  it  works  as  a  defeasance.  The  reason 
.must  be,  because  the  contract  of  indemnity  is  made  with 
all  of  the  contractors ;  for  a  release  to  one  (3  Salk.  298, 
Lacy  V8^  Ktnaston^  of  two,  does  not  discharge  the  right, 
but  only  the  remedy  against  the  party  to  whom  the  indem- 
nity is  given,  for  he  may  still  have  his  action  against  the 
ether.     But  pot  so  v/herc  the  indemnity  is  to  all,  or  th^^. 
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sole  obligor.  The  right  and  remedy  are  both  gone  as  toj 
all  the  parties. 

A  covenant  to  discharge^  is  a  good  bar.  {^Hodges  vs. 
Smithy  Cro.  £liz.  623) 

We  admit  that  a  release  generally  ought  to  be  pleaded. 
But  in  this  case  the  plaintifF  gave  in  evidence  admissions 
which  called  for  this  bond.  The  bond  was  therefore  'aid^ 
duced  in  evidence  by  their  own  act.  The  whole  of  con- 
JFessions  must  be  given  in  evidence.  He  then,  cannot  now^ 
especially  after  verdict,  when  no  objection  was  made  be- 
low, object  to  the  manner  in  which  *the  bond  was  produced. 

Justice,  at  least,  has  been  done  in  this  case,  and  the 
Court  will  not  therefore  grant  a  new  trial,  unless  there  has 
been  gross  error. 

Mr.  Justice  jfohnsoTi  delivered  the  opinion  of  the  Court. 

It  is  not  now  necessary  to  enter  into  an  investigatioti 
whether  twenty  years  is  per  se  sufficient  to  authorize  the 
presumption,  that  a  bond  which  has  been  suffered  to  lie 
dormant  for  that  period,  is  paid.  It  is  a  principle  long 
acted  upon  by  this  Court,  and  solemnly  recognized  in  the 
late  case  of  Admor.  of  Cohen  vs,  Exors.'  of  Thomson 
brought  up  from  Orangeburgh  ;  and  I  think  indeed,  it  is 
so  well  settled  that  I  should'  always  regard  it  as  conclu- 
sive, unless  repelled  by  ciro«amstances ;  and  there  is  no 
doubt,  it  may  be.  CPhillipps  114.  J  These  circumstances 
must  go  to  prove,  either  that  the  debt  was  still  subsisting, 
such  as  a  recent  admission  of  the  debt  or  the  payment  d£ 
a  part,  or  interest,  and  the  like,  or  to  account  satisfactorily 
why  an  earlier  demand  was  hot  made ;  such  for  instance 
as  a  legal  disability  in  the  plaintiff  to  sue,  and  the  like. 
(Phillipps  114.  J  This  case  then  is  resolved  into  the  sin- 
gle enquiry,  whether  the  evidence  is  sufficient  to  repel 
the  presumption  arising  from  the  length  of  time  ? 

The  reasons  upon  which  these  piles  are  founded,  arc 
that  in  the  ordinary  concerns  of  men,  few  feel  the  inclina- 
tion, or  find  it  convenient  to  let  a  debt  stand  over  for  so 
^eat  n  length  of  time,  and  in  the  general  course  of  things 
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St  18  rare,  that  the  evidence  of  payment,  whether  i|  depends 
on  memory  or  is  written,  is  preserved  so  long. 

Let  us  then  test  this  case  by  these  principles. 

The  only  evidence  offered  to  rebut  the  presumption  in 
this  case,  is- the  certificate  of  the  defendant,  i?arr.  It 
appears  to  me,  that  it  would  be  an  appropriate  answer  to 
the  argument  founded  on  this  fact,  to  observe  that  this 
admission  does  not  profess  to  state,  that  the  debt  was  not 
paid  by  the  other  defendant,  further  than  as  a  mere  matter 
of  opinion  ;  and  the  bond  of  indemnity  referred  to,  in  that 
certificate,  proves,  that  John  Paul  Thomson^  one  of  the 
obligees,  had  ui^dertakep  to  (^schar^  him  from  the  pay- 
ment. That  discharge  might  have  been  effected  either  by 
Thomson's  putting  the  amount  of  bond  into  the  trust  fund, 
or  by  giving  the  defendant  a  written  release.  Now  there 
is  proof  from  which,  I  think,  it  might  be  fairly  inferred, 
that  Thomson  had  paid  it  into  the  trust  fund ;  for  the 
trustees  advertised,  that  they  were  in  funds  to  pay  the 
creditors,  and  the  remainder  is  limited  over  to  Colonel 
Thomson  to  whom  John  Paul  Thomson  was  the  sole  exe- 
cutor and  residuary  legatee,  and  the  present  plaintiffs  have 
received  their  legacies  under  his  will  on  a  final  settlement 
of  the  estate.  And  it  is  unreasonable  to  believe,  that,  if  this 
debt  had  been  wanted  for  the  purposes  of  the  trust  or 
was  considered  as  a  part  of  the  estate  of  Colonel  Thomsony 
that  it  would  have  been  suffered  to  lie  over  to  this  timcf^ 
and  if  it  was  not  necessary  for  either  of  these  purposes, 
it  devolved  on  John  Paid  Thomson  alone  as  the  residuary 
legatee  of  Colonel  Thomson.  But  in  another  view  I  think 
it  is  equally  satisfactory.  From  all  the  circumstances 
it  evidently  appears,  that  the  debt  was  incurred  by  the 
defendant,  Keen^  as  the  friend  of  John  Paul  Thom^on^ 
find  the  bond  of  indemnity  shows,  that  it  was  never  intend- 
ed, that  he  should  pay  it  in  coin,  and  it  is  only  necessary 
to  presume,  X^2x'John  Paul  Thomson  did  in  pursuance  of 
his  solemn  obligation  pay  the  debt  or  discharge  Keen 
from  it,  either  of  which  is  within  the  reason  of  the  rule. 

There  is  another  view  of  the  subject.    The  bond  <rf 


ifidemnily  is.  ap  skf  knowledgment  on  the  part  of  John  Paat 
Thomson^  that  be  had  received  the  amount  of  this  bond  in 
the  lands  and  negroes,  conveyed  to  him  by  Keen^  and 
although  I  an  not  aow  prepared  to  say,  that  the  bond  itself 
is.  a  discharge  from  this  debt,  yet  as  between  there  undei* 
our  discount  law,  would  have  been  a  perpetual  bar  tQ, 
ThoTMon^s.  recovery  on  thia  bond,  and  ought,  (  think,  tq 
be  regarded  as  a  payment  to  Thomson  who  was  competent 
as  oike  of  the  oUi^ea  to  receive  it  and  discharge  the 
defendant. 

The  motion  is  refused. 
'   Justices  Gpkoei^  Nott^  Gantt^  and  Rkhardson^  con«^ 
curred. 

(^a.J— The  Executors  of  Robebt  Smztb  vt.  WiiAim  RiciTAHngoir, 

THIS  WW  an  action  of  debt,  on  ^  bond  which  had  been  due  mnetem 
year*^  mkd  aboui  vine  mwUu, 

.  The  defendant  pleaded  Bolvit  ad  dum^  and  relied  on  the  presumptiOQ 
of  payment  arising  from  lapse  of  time,  together  with  some  circum- 
stances  appearing  on  the  face  of  the  bond.  It  purported  to  be  due 
•  from  Mrs.  Ann  Riehardgim  and  WilUam  JHchardBon.  Two  seals  were 
•filKOd,  ta  it.  But  it  was  signed  by  fVilUc^m  Richardson  alone ;  and  hia 
■ame  was  placed  oppodte  the  lower  seal. 

The  case  was  tried  at  Sumter,  Fall  Term,  1818,  before  Mr.  Justice 
J^ottf  who  after  explaining  the  law,  submitted  the  case  to  the  Jury, 
who  found  a  verdict  for  the  plaintiff*. 

This  was  a  motion  for  a  new  trial  on  the  s^ound.  that  the  verdict  was 
contrary  to  law  and  evidence. 

Mr.  Justice  Jtott  delivered  the  opinion  of  the  Cnurt. 

The  rule  of  law  on  this  subject,  as  settled  by  several  suceenire  de- 
cisions of  our  Courts,  is,  that  a  lapse  of  twenty  years,  from  the  time  men* 
tioned  in  the  condition,  affords  such  a  presumption  of  payment  as  will 
amount  to  a  complete  bar  to  plaintiffs  action,  where  no  interest  has 
been  paid,  and  there  is  no  other  circumstance  to  negative  the  presump- 
tion of  payment  on  that  day. 

A  shorter  period,  when  accompanied  by  other  circumslances  from 
which  payoMnt  can  be  inferred,  may  be  left  to  the  Jury. 

The  cicpumstances  relied  on  in  this  case  in  aid  of  the  presumption  of 
payment,  are  tliat  it  appears  to  have  been  the  intention  of  the  obligee 
to  take  a  bond  from  two  persons,  whereas  it  is  only  executed  by 
one ;  and  as  the  name  of  that  one  is  prefixed  to  the  lower  seal,  it  is 
presumed  that  he  was  only  surety  and  received  no  conrideratiaa^ 
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ibr -the  bond ;  and  as  it  never  waa  executed  by  the  su^fldsed  principal^ 
It  is  conten^^  the  court  ou^ht  to  presume  that  it  never  did  take  effect, 
vt  was  afterwards  paid  by  the  principal  in  exoneration  of  the  McQfity. 

But  rery  little  can  be  inferred  in  favor  of  the  def«fidftnt  ffom  these 
circumstances.  It  does  n*t  foHow  that  becauae  the  plaintiff's  testator 
intended  that  Mrs.  Richardson  should  have  ngned  the  bond  with  hep 
M>n,  that  it  was  Aa^  intention  to  have  done  so.  Neither  does  it  foliow, 
that  because  FfUUam  Richardson  subscribed  his  name  to  the  lowest 
seal,  he  was  only  security.  On  the  contrary,  it  is  not  to  be  presumed  that 
any  person  would  make  himself  liable  by  bond  to  pay  a  debt  as  secn- 
Tity  for  another,  before  it  had  been  executed  by  the  pri4icipal. 

The  delivery  of  the  bond  by  the  defendant  is  conclusiva  as  to  him  so 
&r  as  regards  the  first  point.  The  legal  obligation  on  him  was  as 
strong  as  if  it  had  been  executed  by  both. 

The  relation  in  which  the  intended  co-obligor  stood  to  the  defend- 
ants would,  in  all  probability,  have  furnished  him  with  the  meana  of 
proving  Jthe  fact  if  she  had  paid  the  debt,  or  at  least  of  producing  sortie 
circumstance  in  support  of  it« 

Another  circumstance  relied  on,  is,  that  the  action  is  brought  by  the 
executofs,  whereas  the  original  obligee  never  attempted  to  enforce 
payment  in  his  lifetime.  If  it  had  been  shown  that  the  original  obligee 
lived  till  within  a  short  period  of  the  commencement  ofthis  action,  an 
inference  favorable  to  the  defendant  might  perhaps  have  been  drawn 
fh>m  it.  And  if  such  had  been  the  fact,  the  evidence  of  it  might  hare 
been  easily  obtained.  But  no  such  evidence  was  adduced.  And  there 
is  some  reason  to  believe  that  the  reverse  was  the  case ;  f^om  whence* 
TContraiy  presumption  would  arise. 

Upon  the  whole,  the  Court  does  not  see  any  thing  in  the-  case  which 
-inade  it  the  duty  of  the  Jury  to  find  a  verdict  for  the  defendant,  mnoh 
.  Jess  is  the  evidence  of  that  sort  as  entitles  him  to  a  new  trial. 

Justices  Colcock,  Cheves  and  Johnson^  concurred. 

*  Ifr.  Justice  Gantt  dissented. 

Mayrmni  aiid  Blandingy  for  the  motion. 
BmUard,  contra. 

In  the  ease  of  ^ratwick  vs.  Simpson  &  Moore,  it  is  si^d,  ''The  Judged 
have' laid  it  down  now  as  an  invariable  rtile,  that  if  there  be  no  demand 
for  mon^y  due  upon  a  bond  for  twenty  years,  that  they  will  direct  a  Jury 
to  find  it  satisfiedyfrom  the  presumption  arising  from  the  length  of  time»" 
S  Atk.  144.  See  also  Colsell,  et  al.  vs.  Budd,  et  al.  1  Camp.  N.  P.  C  27. 
Forbes,  Exor.  vs  Wales,  1  Black.  Rep.  532.  Reid  vs.  Stephen^  1  Bur. 
434.    Mayor  of  Hull  vs.  Horner,  1  Cowper,  109.    Dunisp  vs*  Ball, 

.  Cranch,  183^.  Cottle  vs.  Payne,  3  Day's  Cas.  289.  Thompson  vs.  Skin 
ner,  7  John.  556.    Exors.  Brewton  vs,  Exors  Cannon,  1  Bay,  482.    Pal 

/mer  vs.  Dubois,  1  Const.  Rep.  178.  R. 
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David  Reid  vs.  Robert  Hood  &  Samuel  Burdine^ 

A  judidal  officer  is  not  liable  for  an  injury  which  may  come  to  a  par^, 
by  reason  of  an  error  ofjudg-ment  which  the  officer  may  have  com- 
mitted  by  hb  adjudication,  in  u  trial  before  him.— ^a.J 

X  RIED  before  Mr.  Justice  Richardson^  at  PendletoD, 
October  Term,  1819. 

The  defendant,  Burdzne^  being  a  justice  of  the  peace, 
had  issued  an  attachment  at  the  suit  of  the  other  defend* 
ant,  Hoodj  against  the  plaintiff,  Reid^  by  virtue  of  which' 
the  plaintiff's  horse,  saddle,  bridle,  &c.  u  ere  taken  from 
him  and  out  of  his  immediate  possession. 

The  proceeding  was  founded  on  that  clause  of  the 
Attachment  Act  of  1785,  f  P.  i.  368,  1  £r^.  Dig.  39.J 
which  allpws  an  attachment  to  be  issued  on  o;itb,  by  the 
creditor,  that  he  believes  his  debtor  intends  to  remove  his 
effects,  returnable  to  the  next  court. 

The  debt  was  above  fifteen  dollars.  The  attachment 
was  made  returnable  before  Burdine^  who  proceeded  to 
give  final  judgment,  and  condemned  the  property  to  be 
sold,  which  was  done  at  less  than  half  its  value. 

This  action  was  trespass,  and  was  brought  on  the  belief, 
that  the  magistrate  had  exceeded  his  jurisdiction  in  ma- 
king the  process  returnable  before  himself,  instead  of  tht' 
District  Court,  (as  required  by  that  clause  of  the  act  under 
which  it  was  issued)  and  thus  he  gave  himself  cognizance 
of  the  case :  And  because  the  jurisdiction  of  a  justice,  in 
cases  of  attachment,  is  limited  by  the  same  Act  to  three 
pounds. 

It  was  proved  on  the  trial,  that  the  justice^  Burdinc^  cm 
being  told  a  suit  would  be  brought  by  Reid^  said  he 
thought  he  might  be  doing  wrong,  but  that  he  was  safe^ 
having  taken  a  bond  from  Hood  oi  five  hundred  dollars  to 
indemnify  him. 

The  Presiding  Judge  charged  the  Jury,  that  the  Jus- 
tice was  not  liable,  unless  he  had  ac^ed  wilfully  wrong,' 
and  that  Hood^  the  plaintiff,  in  attachment,  was  not  tiable 
if  the  Justice  was  not. 
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The' Jury  found  a  verdict  for  the  defendant. 

The  plaintiff  moved  the  Constitutional  Court  for  a  new 
trial  on,  thfcse  grounds  : 

1st. — Because^  in  this  case,  the  justice  was  liable  for 
assuming  jurisdiction,  whether  knowingly  or  not. 

2d. — Because  the  verdict  of  the  Jury  was  manifestly 
contrary  to  evidence,  there  being  proof,  that  he  knew 
he  was  wrong. 

3d. — Because  one  of  the  Jury  that  tried  the  cause  had 
received  (without  tht  plaintiflf^s  consent  or  knowledge) 
all  the  remainder  of  the  proceeds  of  the  sale,  after  paying 
the  attachment,  for  a  debt  said  tx>  be  due  to  him  from  the 
plaintiff;  he  was  therefore  benefited  by  the  proceeding 
and  interested  in  establishing  its  legality. 

# 

The  opinion  of  the  Court  was  delivered  by  Mr.  Jus- 
tice Rtchardsoju 

The  first  ground  requires  this  Court  to  consider  whe- 
ther a  jiuiicial  officer  is  liable,  for  any  injury  which  may 
cdme  to  a  party,  by  reason  of  any  error  of  judgment 
-which  the  officer  may  have  committed  by  his  adjudication^, 
in  a  trial  before  him  ?  There  is  no  view  which .  can  be 
taken  of  this  enquiry  that  does  not  answer  it  in  the  nega« 
tive. 

The  essential  and  characteristic  distinction  between  a 
judicial  and  a  ministenal  officer  is,  that  the  former  is  to 
give  judgment,  which  requires  perfect  freedom  of  opin- 
ion; but  the  latter  is  to  execute,  which  supposes  obe- 
dience to  some  mandate  prescribing  what  is  to  be  done ; 
and  leaving  nothing'  to  opinion. 

Now  as  opinion  upon  any  subject  is  various  and  uncer^ 
t^in,  we  cannot  direct  the  judgment,  but  must  leave  it  to 
the  honest  dictates  of  the  officer^s  peculiar  intellect,  upon 
information  acquired;  and  both  information  and  intel- 
lect are  so  different,  in  different  men,  that  it  is  vain  to 
look  for  the  same  correctness  of  adjudication.  In  all  judi- 
cial questions,  then,  the  very  aim  and  duty  of  the  officer 
is  to  give  his  true  opinion  after  due  enquiry  j  if  errone-^ 
•     22 
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ous,  he  can  iid  more  answer  for  the  error  than  for  the 
head  which  Heaven  has  given  him.  All  we  ask  of  such, 
an  officer  is  the  jiist  picture  which  has  been  impressed 
upon  the  tablet  of  his»  intellect  by  the  facts  and  the  law 
together ;  and  however  discoloured  and  distorted  it  mav 
come  out,  yet  if  it  be  the  true  image  of  his  intellectual 
impression,  we  get  just  what  we  require,  and  all  that  he 
can  give.  Opinion  then  having  no  fixed  test,  nor  measure, 
no  equal  scales,  nor  weights,  all  we  can  answer  for  is  it9 
honesty. 

Turning  from  the  intrinsic  character  of  the  judicial 
^c^,  let  rae  ask,  if  there  is  a  known  instance  of  a 
jiidge  being  rendered  liable  for  a  mere  error  of  judgment^ 
I  believe  not  one.  Nor  does  the  immunity  I  have  alluded 
to,  belong  to  judicial  officers,  properly  so  called,  alone. 
It  belongs,  I  conceive,  to  ever)'  one  whose  mere  opinion  is 
called  for,  whatever  may  follow  from  the  opinion  offered. 
Suppose  a  counsellor  to  err,  in  his  opinion,  is  he  liable  I 
Never;  unless  -wilfully  wrong  or  negligent^  or  at  least 
convicted  of  such  ignorance  as  shows  a  deprcnity  in 
undertaking  to  give  an  opinion. 

Suppose  a  Jury  to  give  an  unfortunate  and  mistaken 
verdict ;  or  the  governor  in  a  question  referred  to  his 
opinion  were  to  cotnmit  an  error,  to  my  injury,  or  a  legis- 
lator to  introduce  a  law,  which  brings  down  ruin  upon  me; 
and  suppose  either  of  these  were  sued  at  law;  what 
would  be  the  only  safeguard  in  a  Court  ?  Simply,  thi^t  his 
opinion  being  required,  he  honestly  gave  it  as  dictated  by 
duty.  At  the  same  time  there  is  no  doubt  that  an  ex- 
treme  tuildness  of  opinion  may  prove  a  depravity  or  a  won* 
ton  disregard  of  doing  a  wrong,  either  of  which  may  make 
any  officer  liable.  The  pretence  of  ignorance,  or  the  man- 
tle of  opinion  cannot  protect  or  hide  enormities.  These 
would,  in  themselves  prove  the  heart  depraved,  and  not; 
the  head  merely  mistaken.  And  then  as  was  obsen^ed  to 
the  Juiy  in  the  case  before  us,  the  judicial  officer  would  be 
liable  to  any  extent ;  and  perhaps  become  more  culpable 
than  any  other  whatever ;  evidently  J  think,  becaiise  there 
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is  reposed  in  him  higher  confideace  and  greater  discretion; 
and  touching  these,  he  of  course  commits  greater  treach- 
ery than  jOthers  whose  integrity  is  less  confided  in. 

Let  us  turn  now  to  the  probable  effects  of  holding  a 
judicial  officer  accountable  for  errors  of  judgment*  £r» 
rors  not  a  few,  he  mi^st  of  course  commit,  an4  many  more 
in  the  opinion  of  those  who  judge  his  .acts.  His  post 
would  not  be  tenable  by  the  ablest;  for  }>ecuniary  ruin 
must  attend  bis  best  exertions ;  while  he  in  turn  would 
pursue  those  who  misjudged  his  judgment.  Suppose  for 
instance  the  judge  and  jury  had  given  judgtnent,  for  a 
mere  tnistake,  against  the  justice,  in  ^he  case  bef6rt  us ; 
might  he  not  in  turn  have  sued  this  judge  and  jury  for 
their  mistake?  And  judgment  being  rendered  for  or 
against  these,  no  matter  which,  the  losers  would  have  $i 
right  still  to  pursue  in  like  manner  their  mistaken  judg^ 
and  jury,  and  so  on  to  infinity.  If  there  could  \}e  a  sea  of 
litigation,  wide,  deep  and  stormy,  we  should  have  it  here, 
and  ail  that  I  hav«  noticed,  the  welf  meaning  magistrate 
and  the  faithful  counsellor,  the  honest  juror,  and  the  up« 
right  judge,  the  patriotic  statesman  and  the  magnanimous 
governor,  steeped  in  litigation,  would  be  all  adrift  in  a 
perilous  deep.  No  doubt  some  few  would  still  venture 
out ;  but  could  we  find  a  Palinutus  able  to  swim  three 
days  and  three  ivghts  to  catch  even  the  glimpse  of  his  dcs* 
tination,  without  hyperbole,  would  not  any  judicial  officer 
become  interested  to  do  no  business  ?  And  what  ah  inter- 
ested feeling  might  it  not  introduce  interchangeably  to 
cloak  each  others  errors;  for  man  is  man,  and  the  selfish 
principle  rules  him.   ' 

As  to  the  second  ground,  I  hdve  already  said,  if  the 
justice  acted  wilfully ^  he  is  liable ;  and  certainly  wheti  a 
judicial  officer  takes  a  bond  of  indemnity  for  his  acts,  it , 
is  good  proof  that  he  suspected  his  own  proceedings  were 
erroneous.  It  is  tefy  reprehensible  indeed.  But  many  of 
these  justices,  though  honest,  are  so  ignorant,  and  are  yet 
so  indispensable,  that  we  cannot,  after  the  jury  have  found 
that  the  defendants  error  was  not  wilful,  consent  to  give  ^ 
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second  chance  to  a  hurd  action.  The  error  too  is  not  pal- 
pable. Justices  have  jurisdiction  in  cases  of  attachment 
to  3/.  and  many  imposing  arguments  of  analogy  may  be 
drawn,  both  from  the  constitution  and  from  decisions  upon 
the  extent  of  their  jurisdiction,  to  show  that  it  is  extend- 
ed to  S20,  even  in  such  cases,  and  the  very  doubt  is  some 
excuse.  And  though  I  may  still  suspect  all  that  was 
meant  by  that  bond,  did  not  meet  the  eye,  and  though  he 
probably  went  beyond  his  jurisdiction,  which  is  much 
against  him,  yet,  after  the  verdict  at  least,  I  am  disposed 
to  treat  Justice  Bur  dine  with  the  forbearance  towards  his 
errors,  recommended  by  Sir  Wnu  BlackstsnCy  (set  Vol.  1, 
354,)  to  be  observed  towards  justices  generally. 

And  though  I  cannot  add  with  the  good  Prior  (speak- 
ing of  women,)  "  let  all  their  ways  be  unconfined,"  yet, 
I  will  say  with  him, 

"  Be. to  their  faults  a  little  blind. 
And  to  their  virtue^  very  kind." 

Upon  the  third  ground,  there  is  scarcely  such  an  interest 
in  the  juror  as  to  render  him  incompetent  to  try  the  cas^. 
And  were  it  greater,  it  is  too  late  to  take  advantage  of  it 
after  the  trial  without  notice  to  the  jurors  as  has  been  be-^ 
fore  decided. 

The  motion  is  dismissed. 

Justices  Coicockj  Nott^  Gantt  and  Johnson^  concurred, 

B.  y.  Earlcy  for  the  motion. 
JMTDuffe^  contra. 

Ca.J — JoHW  Youwo  vi,  Walter  Herbert. 

.  TRIED  before  Mr.  Justice  Colcock,  at  Newberxy,  October  Term, 
J815. 

This  was  an  action  on  the  case  against  the  defendant,  as  a  magistratey 
for  refusing  to  admit  the  plaintiff  to'  bul,  who  was  chained  with  haying 
begotten  a  bastard  child. "  ' 

It  appeared,  that  the  defendant  was  a  magistrate,  and'  that  the  plain- 
tiff was  brought  before  him  on  a  char^  of  being  the  father  of  a  ba8tar<4 
child.  That  when  before  the  magistrate,  he  rather  confessed  himself 
(in  the  language  6f  the  wit-ness)  to  be  the  father  of  the  child  by  saying 
he  supposed  the  girl  would  not  swear  to  a  lie.    But  he  required  lh«t 
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be  should  be  bailed,  saying  he  would  have  a  trial  before  a  jury.  He 
offered  Henry  0*JS/eal  and  Jietuon  Jonest  as  his  securities  for  his  appear- 
ance at  Court,  to  stand  his  trial.  But  they  refused  to  be  his  secmitiefiy 
for  the  maintenance  of  the  child.  The  magistrate  refused  to  bail  him, 
thinking  it  was  his  duty  to  commit  him.  ffenry  O^J^Tealj  who  was  also 
a  magistrate,  said  it  was  bis  opinion  on  reading  the  act  that  it  was  the 
duty  of  the- defendant  to  commit  the  plaintiff;  but  that  he,  defendant, 
jippeared  willing  to  avoid  it:-— That  he  had  nothing  like  malice.  The 
plaintiff  was  committed  and  remained  io  g^ol  about  eight  days.  It  also 
appeared  that  the  defendant  offered  to  bail  him  after  his  confinement, 
if  he  would  give  a  note  for  fifty  dollars,  for  the  use  of  the  woman  and 
child,  and  good  security  for  his  appearance  at  Court.  The  defendant 
refused  two  applications  for  bail  unless  these  terms  were  complied 
with. 

•     On  this  evidence  the  Jury  found  a  verdict  for  the  defendant,  and  the 
plaintiff  now  moved  for  a  new  trial : 

Because  the  verdict  is  against^aw  in  as  much  as  it  was  the  obvi- 
ous duty  of  the  magistrate  to  bail  and  not  to  commit  to  prison  when 
'  the  party  insisted  on  a  trial  by  Jury. 

Because  it  was  the  duty  of  the  magistrate  to  admit  to  bail  if  the 
party  was  unable  to  give  Security  for  the  maintenance  of  the  child. 

Because  the  verdict  was  against  both  law  and  evidence,  in  the 
following  particulars : 

The  plaj^ntiff  insisting  on  a  trial  by  jury  was  a  sufiicient  denial,  that 
he  was  the  father  of  the  child : 

The  plaintiff  offered  good  bail  for  his  appearance,  but  was  unable  to 
give  security  for  the  maintenance  of  the  child. 

Because  the  plaintiff  was  immediately  hurried  away  to  prison  in 
the  night,  without  the  opportunity  of  guying  the  security,  were  he  able 
to  do  so. 

Because  the  plaintiff  was  ultimately  admitted  to  a  trial  by  Jury. 

Because  the  defenditnt  requiring  a  note  of  fifty  dollars,  as  a  con- 
sideration of  bail,  and  hurrying  the  plaiQtifi*8o  suddenly  to  prison,  was 
'evidence  of  malice  and  oppression. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice  Colcock, 
When  a  public  officer  is  called  on  to  discharge  a  duty  merely  ndnitte" 
rial,  and  which  he  has  frequently  discharged,  the  nonperformance  of  it 
will  of  itself  imply  malice.  But  where  he  is  called  on  to  exercise  his 
judicial  authority,  malice  must  be  proven  to  make  him  answerable  in 
damages. 

In  the  case  before  me  the  magistrate  was  called  on  to  decide  whe- 
ther the  plaintiff  was  entitled  to  bail,  and  this  depended  on  the  construc- 
tion of  an  act,  which,  to  say  the  least  of  it,  is  by  no  means  perspicuous 
in  its  language.  The  witness  G*J^eal,  who  was  the  friend  of  the  plain- 
tiff^ and  a  magistrate,  upon  rjeadi  ng  the  act,  declared  it  as  his  opinion 
that  the  defendant  was  bound  to  commit  the  plaintiff,  and  if  the  plain- 
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tifTs  expressions  are  to  be  construed  into  a  confession,  fhat  he  was  tbe 
father  of  the  chiid,  the  defendant  was  unquestionably  bound  to  commit. 
But  as  be  cittmed  the  t^ial  by  the  Jury,  and  the  offence  was  a  bailable 
ooe»  I  think  he  was  entitled  to  bail. 

It  is  stated  iti  the  grounds  for  a  new  trial  that  the  defendant  was  bur* 
ried  to  gaoU  and  this  it  is  said  is  evidence  of  malice ;  but  the  testimon/ 
does  not  warrant  the  assertion ;  for  it  is  obvious  that  he  did  deliberate 
Ibr  some  time,  and  consulted  with  the  witness,  who  was  a  magistrate^ 
and  who  declared  that  he  (the  defendant)  was  unwilHng  to  commit  the 
plaintiiF. 

It  is  also  urged,  that  his  offer  to  bail  if  the  defendant  would  give  m 
note  for  fifty  dollars,  is  evidence  of  malice ;  but  when  it  is  recollected 
that  the  note  was  to  be  given  for  the  benefit  of  the  woman  and 
child,  it  cannot  be  considered  in  that  light,  but  rather  a^  an  evidence 
that  he  was  desirous  to  relieve  the  defendant  if  he  would  make  pro- 
vision for  the  immediate  wants  of  a  child  which  he  himself  had  given 
reason  to  believe  he  was  the  ftther  of. 

It  is  said  tbe  plaintiff*  was  admitted  to  a  trial.  The  fiict  may  have 
been  so.  But  it  did  not  appear  in  evidence,  and  if  he  had  been  tried 
and  acquitted,  be  could  easily  have  proven  it  Upon  the  whole,  I  can 
see  no  ground  for  a  belief  that  the  magistrate  was  actuated  by  maU>- 
dous  or  corrupt  motives,  although  he  did  err  in  liis  judgment. 

I  am  therefore  against  the  motion. 

JusticesrGrtmAv,  ^att^  Chevet^  GanU  and  Johnson,  concurred. 

Crenshaw,  for  the  motion. 
Stark,  contra. 

Sec  also  Lining  vs.  Bentham,  2  Bay  5.  Brodie  vs.  Rutledge,  Do.  69« 
Sill  vs.  Phelps,  IrDay.  Rep.  315.  Seaman  vs.  Patten,  2  Caine's  Kep.  512. 
Tates  vs.  Lansing,  5  John.  295.  S.  C.  9  John.  424.  Groenvelt  vs.  Bur- 
well  efell  Salk.  396.  S.  C.  1  Lord  Ra>'mond  454.  1  Com.  Rep.  76. 
HiUer  vs.  Seate  &  others,  2  Black.  Rep.  1145.  Mostyn  vs.  Fabrigaa,' 
ICowp.  172.  B, 


The  State  v6\  James  A.  Whyte  &  Richard  Sadler^ 
Justices,  and  the  Freeholders. 

A  prohibition  may  issue  upon  a  suggestion  that  either  the  cause  ori^- 
naUy,  or  some  collateral  matter  arising  therein  does  not  belong  to 
that  jurisdiction,  but  to  the  cognizance  of  some  other  Court. 

A  prohibition  will  not  lie  to  an  inferior  Court  after  sentence,  unless  tli^ 
want  of  jurisdiction  appear  on  the  face  of  the  proceedings.— (^a.  J 

A  stealing  of  a  slave  may  be  committed  by  another  slave,  although  n^ 
•force  be  employed. 


November  Term.  i75 

Tbe  act  oft754^  making  it  felony  without  benefit  of  clergy,  ^toen- 
veigle,  steal  or  carry  away  any  negro  or  slave/'  &c.  applies  to  ne> 
groes  as  well  as  white  persons. 

X  HIS  was  a  motion  at  Chambers,  before  Mr.  Justice 
yohnson^  for  a  prohibition  against  the  magistrates  and 
freeholders,  who  had  tried  and  convicted  a  negro  man 
alave,  named  Billy,  the  property  of  Hugh  Hershaw. 

The  negro  was  charged,  1st,  with  stealing  a  negro  woman 
slave,  named  Hannah,  the  propert}'  of  — —  — . 
.  2d.  With  enticing  the  said  negro  woman  to  leave   the 
state. 

.  3d.  With  aiding  the  said  negro  woman  to  depart  from 
the  service  of  hef  master. 

The  evidence  was,  that  the  prisoner  had  been  several 
times  at  the  house  of  the  owner  of  Hannah ;  that  he  had 
endeavoured  to  induce  another  negro  woman  to  go  off 
with  him,  saying  that  his  young  master  would  carry  her  to 
a  free  country,  that  she  declined,  and  then  he  made  the 
same  propositions  to  the  woman  Hannah,  who  consented* 
And  he  fixed  on  Saturday  as  the  time  when  he  would  come 
for  her ;  that  on  her  suggesting  a  difficulty  in  getting  off 
her  clothes,  he  had  promised  to  bring  a  horse.  That  while 
she  was  at  work  in  her  mistresses  house  on  Saturday 
night,  some  person  was  heard  to  come  to  the  door  and 
make  a  noise,  upon  which  Hannah  went  out,  and.  has  never 
been  since  seen  or  heard  of  by  her  owner.  One  of  the  wit<» 
nesses  said  she  had  a  glimpse  of  his  face,  aild  thought  it 
was  Billy,  from  his  having  made  the  bargain  to  come  for 
Hannah  on  that  night.  Some  evidence  was  then  offered  as 
to  the  character  of  the  prisoner ;  but  it  was  rather  i^ 
negative  character ;  upon  which,  after  hearing  counsel  in 
behalf  of  the  accused,  the  Court  found  the  prisoner  guilty 
and  pronounced  upon  him  the  sentance  of  death.  Upon  a 
statement  of  these  facts,  a  motion  was  made  before  Mr. 
Justice  yohn9on^  at  Chambers  for  a  prohibidon  on  the 
following  grounds : 

1st.  Because  the  act  of  feloniously  stealing,  &c.  a  slave 
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by  a  slave,  cannot  be  consummated^'unkss  force  is  eniiiloV^ 
ed  by  the  slave  charged  with  the  felony,  of  which  there  was 
no  proof  on  the  trial  of  this  case. 

2d.  Because  the  act  of  endeavouring  to  delude  and  eu-- 
tice  a  slave  to  run  away,  provided  for  by  the  act  of  1 740^ 
as  explained  by  the  act  of  1751,  consists  in  preparing  pro- 
visions,  arms,  amitiunilion,  horse  or  horses,  &c.  he.  where- 
by such  intention  may  be  manifest,  of  which  there  wad 
no  proof. 

.  3d.  Because  the  benefit  of  clergy  is  not  taken  away  from 
the  offence  stated  in  the  last  ground,  and  ought  to  have 
been  allowed. 

4th.  Because  the  act  of  aiding  a  slave  in  running  away 
and  departing  from  his  owner,  otherwise  than  pointed  out 
in  the  lictof  1740,  and  the  explanator)-  act  of  1751,  is  not  a 
felony  in  a  slave. 

5th.  Because  the  Court  that  tried  the  slave  was  not  conr 
Stituted.  according  to  the  provisions  of  the  act  of  assembly. 
The  assistant  justice  and  freeholders  having  been  selected 
from  remote  and  distant  parts  of  the  district,  and  not  from 
the  immediate  vicinage. 

This  motion  was  refused,  and  notice  was  given  of  an 
appeal. 

A  motion  was  made  to  reverse  the  decision  of  the 
Presiding  Judge,  and  for  a  prohibition  on  the  same 
grounds  as  were  stated  before  him,  except  the  third,  which 
is  now  abandoned. 

Mr.  Justice  Colcock  delivered  the  opinion  of  the  Court. 

A  prohibition  may  issue  upon  a  suggestion  that  either 
the  cause  originally  or  some  collateral  malice  arising  there- 
in, docs  not  belong  to  Ihat  jurisdiction,  but  to  the  cogni- 
zance of  some  other  Court.     fZ  Black,  Com,  p.  112. J 

The  enquiry  then  will  be,  whether  this  Court  which  has 
tried  the  slave  had  original  jurisdiction  of  the  case,  and 
whether  on  any  collateral  matter  arising  on  the  trial  of  the 
case,  they  exceeded  their  jurisdiction  or  violated  any  of 
the  laws  of  the  land  ?  The  act  of  1740,  ^P.  X.  52, 1  Brev.  , 
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p,  463^J  enacted,  that  all  crimes  and  offences  which  shall 
be  committed  by  slaves,  in  the  (then)  province,  and  for- 
-which  capital  punishment  shall  or  lawfully  may  be  in- 
flicted, shall  be  heard,  examined,  tried,  and  adjudged,  and 
finally  determined  by  any  two  justices  assigned  to  keep 
the  peace,  and  any  number  of  freeholders  not  less  than 
three  or  more  than  five  in  the  county  where  the  offence 
shall  be  committed,  and  can  be  most  conveniendy  assem- 
bled.*' 

Upon  an  examination  of  the  proceedings  in  this  case,  it 
is  apparent  that  the  provisions  of  this  act  have  been  com- 
plied with,  and  there  can  be  no  doubt,  that  it  gives  to  those 
who  tried  the  case,  cognizance  of  the  offence.  Upon  a 
just  construction  of  the  clause,  I  think  it  sufficient,  that 
the  magistrates  and  freeholders  should  be  of  the  county; 
But  if  any  objection  could  legally  have  been  made  to  the 
jury,  they  should  have  been  challenged  at  and  before  the 
trial.  This  is  a  sufficient  disposition  of  the  fifth,  and 
what  appeared  to  be  the  most  material  ground.  But  as  it 
is  a  matter  of  great  public  concern,  I  will  proceed  to  exam- 
ine the  other  grounds.  As  to  the  first,  the  act  of  1790^ 
expressly  declares,  that  *'  if  any  slave  shall  feloniously 
steal,  take,  or  carry  away  any  slave,  being  the  property  of 
another,  with  intent  to  carry  such  slave  out  of  this  pro- 
vince, he  shall  suffer  death  as  a  felon."  This  is  one  of 
the  charges  in  the  indictment.  And  as  to  the  objection 
stated  in  the  1st.  ground,  that  force  is  necessary  to  consti- 
tute the  offeface,  I  think  it  wholly  untenable.  If  there  had 
never  been  any  other  law  on  the  subject,  I  should  have 
said,  that  to  entice  a  slave  to  leave  his  mastef,  was  a  taking 
and  carrying  away  within  the  meaning  of  this  act.  With 
inanimate  subjects  of  larceny  force  may  be  necessary,  and 
inust  be  used ;  but  is  there  any  thing  in  reason  or  common 
sense  which  requires  it  as  to  those  subjects  of  larceny 
which  possess  volition  and  locomotion  l  Is  not  the  idea, 
as  to  both,  the  deprivation  which  the  owner  of  the  property 
sustains  ?  Suppose  a  horse  or  a  hog  to  be  tolled  out  of  the 
poss'ession  of  the  owner  by  com^  is  not  this  as  much  a 
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taking  and  carrj  ing  away  as  the  shouldering  of  a  bale  of 
goods  would  be  ?  I  confess  I  can  see  no  substantial  legal 
difference. 

The  second  ground  applies  to  the  second  count  in  the 
indictment.  The  act  of  1740  declares  it  felony  and  death 
to  those  slaves  who  shall  endeavor  to  delude  or  entice  any 
Slave  to  run  away  and  leave  this  province.  But  the  58th 
and  59th  clauses  of  the  act  of  1751,  declares  this  punish* 
ment  too  great  for  the  nature  of  the  offence,  as  such 
offender  might  afterwards  change  his  intentions,  and  en- 
acts that  the  law  shall  not  operate  or  take  effect  unless  it 
appear,  that  such  slave,  so  endeavoring  to  delude  c/r  entice 
other  slaves  to  run  away  and  leave  this  province,  shall 
have  actually  prepared  provisions,  arms,  ammunition, 
horse  or  horses.  Sec.  Whether  the  evidence  was  sufficient 
to  support  this  charge,  is  a  question  of  fact,  and  might  be 
made  the  ground  of  an  appeal  which  is  not  for  the  deter- 
mination of  this  Court. 

It  may  not  be  amiss  however,  to  observe,  without  deter- 
niiuing  on  the  weight  of  evidence,  that  there  was  testi- 
mony, that  he-  meant  to  carry  the  negro  out  of  the  state  ; 
that  is,  he  said,  to  a  free  country,  which,  as  to  her,  must 
necessarily  have  been  some  other  thun  this.  And  also 
that  there  was  evidence  that  he  did  procure  a  horse,  or 
what|might  have  raised  a  presumption  that  he  did,  that 
he  promised  to  carry  off  the  clothes;  that  the  clothes 
were  carried  as  "well  as  the  slave  with  a  celerity  and  suc- 
cess which  would  seem  to  imply  the  use  of  a  horse. 

As  to  the  fourth  ground,  it  is  enacted  by  the  act  of  1754, 
"  That  from  and  immediately  after  the  24th  of  June  then 
next  ensuing,  all  and  every  person  or  persons  who  shall 
inveigle,  steal,  or  carry  away,  any  negro,  or  slave,  or  slaves^ 
or  shall  hire,  aid,  or  counsel,  any  person  or  persons  to 
inveigle,  steal,  or  carry  away  as  aforesaid,  any  such  slave^ 
so  that  the  owner  or  employer  of  such  slave  or  slaves, 
shall  be  deprived  of  the  use  or  benefit  of  said  slave  en- 
slaves ;  or  that  shall  aid  any  slave  or  slaves  in  running 
away  or  departing  from  his  master's  or  employer's  ser- 
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vice,  shall  be  and  he  and  they  is  and  are  hereby  declared 
to  be  guilty  of  felony,  and  shall  suffer  death  without  bene- 
fit of  clergj';"  which  act,  when  taken  in  connection  witl^ 
the  other  acts,  seems  to  complete  the  system,  and  from  the 

^  generality  of  the  terms  must  be  considered  as  compre- 
hending negroes  a3  well  as  others.  The  policy  of  the 
country  as  well  as  the  express  law  makes  it  necessary  that 
those  offences  which  are  declared  to  be  felonious  when 
committed  by  white  men,  should  be  also  frlonious,  when 
committed  by  negroes.  The  former  acts  which  relate  to 
negroes  only  made  it  felony  to  steal  or  entice  a  negro  so  as 
to  carry  him  out  of  the  state.  This  act  makes  it  so  to 
steal  or  invtigle  them  or  aid  others  in  doing  so,  although 
they  be  not  carried  out  of  the  state.  If  it  were  not  for  this 
act  and  its  application  to  negroes,  how  easy  would  it  be 
for  evil  disposed  persons  to  make  their  slaves  the  agents 
of  their  villainy.  Although  slaves  are  held  to  be  the  abso- 
lute property  of  their  owners,  yet  they  have  the  power  of 
committing  crimes  ;  and  although  in  regard  to  this  crime, 
they  have  not  such  inducements  as  whites,  yet  they  may 
make  it  a  business  of  gain,  and  m«ny  even  by  such  acts 
obtain  their  own  freedom.  It  has  been  adjudged,  that  a 
negro  shall  be  considered  so  far  amenable  to  the  common 
law  as  to  make  one  of  three  to  constitute  the  number 
necessary  to  make  a  riot.  The  State  vs.  Thackam 
i^  Miii/soriy  1  Barj^  358.J  If  any  further  observa- 
tion were  necessary  to  show  the  necessity  and  propriety  of 
comprehending  negroes  in  the  general  words^  **  person  or 
persons,"  used  in  this  act,  I  would  remark  that  the  very 
next  clause  in  this  act  extends  the  times  within  which 
negroes  shall  be  tried  for  capital  offences.  From  which 
I  would  infer,  that  the  legislature  had  them  in  view  at  the 

'  time  the  act  was  passed;  and  I  think  the  association  of 
the  subjects  well  warrants  the  conclusion.  Having  noticed 
the  different  grounds  stated,  I  add,  that  prohibition  will 
not  lie  after  sentence,  unless  the  want  of  jurisdiction  ap- 
pear on  the  face  of  the  proceedings.     (Cowf)rr  4'22.   4  T, 

»^.  Zfi2.  Douglass  380..)     In  the  last  case  some  obicctiou 
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was  made  as  to  a  matter  of  fact.  Lord  Mansfield  observed^ 
"  the  objection  being  on  a  matter  of  fact,  which  did  not 
appear  on  the  proceedings,  the  prohibition  could  not  be 
granted," 

I  am  against  the  motion. 

Mr.  Justice  Richardscn  concurred. 

Mr.  Justice  Nott^ 

If  the  act  of  1754  stood  alone,  I  do  not  know  that  1 
should  consider  it  as  extending  to  negro  slaves,  but  taking 
all  the  acts  together,  I  think  they  embrace  this  case,  and 
therefore  the  motion  ought  to  be  refused. 

Mr.  Justice  Johnson  concurred  with  Mr.  Justice  Nott. 

Mr.  Justice  Gantt  dissentedo 

Rodgers^  for  the  motion. 
Williams^  contra. 

John  F.  Wallis  vs,  Isaac  Frazier. 

in  an  action  of  assumpsit  upon  a  warranty,  it  is  not  necessary  to  state 
that  it  was  in  writing, — C^O 

J.  HIS  was  a  special  assumpsit  on   a  warranty  of  sound- 
ness of  a  negro. 

On  the  trial,  a  written  warranty,  not  under  seal,  was 
produced  by  the  plaintiiF. 

The  defendants  counsel  moved  for  a  nonsuit,  on  the 
ground  that  the  warranty  should  have  been  stated  to  have 
been  in  writing. 

For  this  supposed  defect  in  the  declaration,  the  Pre- 
siding Judge,  (Mr.  Justice  yo/zn^o/i,  J  granted  a  nonsuit. 

The  case  was  tried  at  Columbia,  October  Term,  1819. 

The  plain  tiff  appealed  from  the  decision  on  the  groundl 
that  the  nonsuit  was   improperly  ordered.     The  law  not 
requiring  that  the  warranty  should  be  stated  in  the  decla- 
ration to  have  been  in  writing. 
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.  Mn  Justipe  Gantt  delirer«d  the  opinioii  of  the  Court, 
The  motion  has  been  ably  supported  by  authorities, 
which  show  that  such  statement  ia  unnecessary.    ("Sec 
Rann  vs.  Hughes^  7  Term  Rep.  346.     1  Saujut.  2\\.} 

The  nonsuit  is  therefore  set  aside,  and  the  cause  or- 
dered to  be  reinstated  on  the  docket. 

Justices  Colcockj  Nott^  Richardson  and  Johnson^  con- 
curred. 

Nott  &f  M'^Cordy  for  the  motion. 
Stark^  contra. 

^a.^~Even  **  in  a  declaration  upon  a  collateral  proxxuse  to  be  anBwerable 
/or  the  debt  or  default  of  a  third  person,  or  any  other  promise  or  &g^ee> 
ment  which  is  required  to  be  in  writing  by  the  Statute  of  Frauds,  29 
Car.  2,  c.  3,  s.  4,  17,  it  is  not  necessary  to  state  the  promise,  or  any  note 
of  it  to  have  been  in  writing,  or  signed,  thouj^h  it  must  be  so  proved 
in  evidence."  Lawes  on  Pleading,  Assumpsit  90.  "But  it  may  be 
otherwise  *in  a  plea.*'  (lb.)  See  Anon.  2  Salk.  519.  WilUanu  v^ 
Leper,  3  Burr.  1890.  B. 

State  vs.  John  Strickland. 

A  challenge  to  fight  a  duel  under  the  act  of  1812  may  be  given  ver- 
bally, and  whether  the  words  used  amount  to  a  serious  challenge  to 
fight,  or  are  the  mere  ebullition  of  passion,  is  a  question  for  the  jury. 

X.RIED  before  Mr.  Justice  Richardson^  at  Spartan- 
burgh,  November  Term,  1819. 

This  was  an  indictment  for  a  challenge  to  fight  a  duel, 
against  the  act  of  the  18th  December,  1812. 

It  was  proven  that  in  a  quarrel,  between  the  prosecutor 
and  defendant.  Defendant,  as  the  prosecutor  expressed  it, 
bantered  him  to  go  into  the  old  field  to  fight  a  duel ;  to 
which  he  replied  he  did  not  fight  in  that  way.  Defendant 
had  a  gun  in  his  hand,  and  prosecutor  said  to  him,  he  had 
no  gvm  there.  Defendant  told  him  to  go  and  get  his  gun. 
He  then  observed  he  had  no  ammunition ;  upon  which  de- 
fendant offered  to  lend  him  some  if  he  would  get  his  gun. 
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The  prosecutor  declart* d  the  defendant  appeared  serious, 
and  expressly  said,  "  walk  out  and  fight  a  duel." 

"Joseph  Gilbert^  said  defendant  did  not  use  the  word 
duel^  at  all,  but  the  prosecutor  hinrisclf,  in  refusing  to  fight, 
anbwcri'-d  that  the  duel  was  the  gentleman's  way.  He 
understood  defendant  to  mean,  if  prosecutor  saw  cause  to 
meet  him,  they  would  "  fight  it  out,"  or  knock  it  out. 
He  said  defendant  was  in  a  great  passion.  But  another 
witness,  Davis ^  said  defendant  offered  prosecutor  a  duel 
if  he  would  go  into  the  old  field.  Prosecutor  refused, 
saying  that  was  the  gentleman's  cut.  Jacob  Chapman  af- 
ter wards  heard  defendant  acknowledge  he  had  offered  to 
fight  the  prosecutor  from  a  broom  straw  upwards,  or  with 
g.i'.a.  Defendant  told  the  witness  that  the  prosecutor  re- 
fused, having  no  ammunition,  whereupon  defendant  said  he 
offered  him  limmunition.  At  the  same  time  defendant  said 
he  would  defeat  the  prosecution,  because  the  law  required 
a  written  challenge. 

The  Court  submitted  to  the  Jury,  this  enquiry :  Whether 
there  was  sufficient  proof  of  a  challenge  to  fight  with 
deadly  weapons  ;  or  was  it  a  mere  effusion  of  passion,  and 
expressions  of  ^mpty  threats^  without  any  serious  inten- 
tion or  expectation  of  a  duel  ?  The  Jury  found  the  de- 
fendant guilty. 

The  motion  is  for  a  new  trial,  because  the  evidence 
does  not  warrant  the  conclusion,  that  defendant  seriously 
x:hallengcd  the  prosecutor  to  fight  a  duel. 

^Iv.  'iMsiice  Richardson  delivered  the  opinion  of  the 
Court. 

Assuredly  there  is  room  for  a  difference  of  opinion 
whether  the  defendant  seriously  challenged  the  prose- 
cutor to  fight  a  duel  or  not.  Much  depends  upon  the 
habits  and  character  of  tlie  parties.  But  this  Court  can- 
not say  that  a  challenge  may  not  be  given  in  this  open, 
public  and  boisf  rous  way,  though  very  unusual  indeed. 
The  act  forbids  the  first  step  towards  a  duel,  and  punishes 
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the  challeDgen     Its  j^oiicy  is,  to   intercept  the    Er^t   step 
towards  a  battle ;  its  maxim   obsta  priricipiis. 

We  can  lay  down  no  general  rules.  The  i  .w  makes 
every  serious  challenge  to  fight  a  duel,  p  nai ;  and 
the  proper  tribunal  have  siiid,  there  was  a  serious 
challenge  in  this  case.  Now,  can  we  gainsay  the 
conclusion  drawn  ?  By  no  means.  Though  the  testimony 
Inay  possibly  not  prove  it  to  every  man,  considering  the 
characters  engaged.  Yet,  with  other  characters,  such 
testimony  would  be  demonstration,  to  every  man,  of  the 
serious  intention  of  the  dttfendant.  There  is  no  room  then 
for  us  to  interfere.  And  we  can  only  warn,  by  these  in- 
*stances  the  unskilful,  as  well  as  those  more  thoroughbred, 
to  beware  of  this  dangerous  tool,  which  may  %vound  deep- 
ly ;  though  the  fashionable  form  was  not  practised  in  the 
use,  nor  any  blood  shed.  The  sole  question  is,  was  it 
intended  to  shed  blood  in  a  duel  ?  The  case  of  Wilson  Saun- 
ders^vf2LSy  it  is  true,  much  like  the  case  before  us,  in  point 
of  testimony,  except  in  the  after  acknowledgment  made 
by  this  defendant  to  Chapman,  that  he  had  ofT^Ted  to 
fight,  &c.  &c.  But  that  case  was  received  with  ^rcat 
favour  indeed  ;  because  the  Presiding  Judge  had  advised 
the  Jury  to  find  Saunders  guilty,  in  order  to  try  if  such  a 
challenge  could  be  brought  within  the  then  recent  act;  of 
which  the  Court  had  no  doubt ;  but  sent  the  case  to  be 
tried  upon  the  only  proper  enquiry — was  there  a  serious 
challenge  to  fight  a  duel  ?  Which  should  have  been  sent  to 
the  Jury  unbiassed  by  any  recommendation  to  find  a  par- 
ticular verdict,  in  order  to  try  the  law. 
The  motion  is  refused. 
Justices  Colcock^  Nott  and  Johnsoiu  concurred. 

Mr.  Justice  Gantt  dissented. 

G'lst^  for  the  motion. 
Davis^  Solicitor,  contra. 
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Austin  F.  pEAY,Exon  of  Nicholas  Peat,  t?^.  Thoma?^ 
Briggs. 

"Where  a  question  of  location,  between  the  purchaser  and  TeDdor,  ia 
doubtful,  tbe  purchaser  will  be  concluded  by  hia  deed  which  called 
for  a  certain  plat  on  a  resurvey,  which  resurvey  was  present  when 
the  deed  was  mftde  and  referred  to  as  the  metes  and  bounds  by  which 
the  vendor  sold. 

IVfaf'n  to  an  action  on  a  note  given  for  the. purchase  of  land*  * 
defence  is  made.  That  there  was  a  de6ciency-f— the  rule  for  ascertWH 
ing-  the  deduction  in  the  price  is  the  relative  n:ahte  of  the  land*  and 
not  according  to  the  Ofverag-e  price. — fa. J 

'Where  there  have  been  two  couaarenC  verdicts,  there  must  be  mamfnf 
error  or  injustice  to  induce  the  Court  to  grant  a  second  nerw  triaL 

X  HIS  was  an  action  of  assumpsit  on  a  note  of  hand 
given  for  a  part  of  the  purchase  money  of  a  tract  of  land 
sold  by  plainti£f^s  testator'  to  tlie  defendant. 

The  cause  was  tried  before  Mr.  Justice  Nott^  at  Winns- 
borough,  lit  a  special  Court,  August  1819. 

The  defence  was  a  deficiency  of  land,  by  reason  of 
titles  paramount  in  other  persons  ;  for  the  value  of  which 
the  defendant  claimed  a  deduction.  The  amount  of  deduc- 
tion  contended  for  was  eighty-eight  acres,  taken  off  Sy  a 
grant  to  Ogilvie,  on  one  part,  and  also  a  hundred  acres 
included  in  a  grant  to  Genot,  now  belonging  tb  Knighton, 
in  another  part  of  the  land.  The  question  with  regard  to 
Ogilvie's  depended  upon  the  manner  of  closing  the  linesJ 
Knighton's  depended  merely  on  the  relative  value  of  the 
land.  If  the  lines  were  closed  from  A.  to  B.  OgiIvie*8 
land  was  included.  If  from  A.  to  C.  then  it  would  be 
extended,  and  the  defendant  would  be  entitled  to  no 
deduction. 

Previous  to  the  sale  to  the  defendant,  there  had  been  a 
resurvey  of  the  lands,  and  the  lines  closed  according  to 
the  manner  represented  by  the  line,  A.  C.  which  resur- 
vey was  present  when  the  deed  was  made  and  referred  tb 
as  the  metes  and  bounds  by  which  the  plaintiff's  testator 
sold.  The  Presiding  Judge  instructed  the  Jury,  that  if  it 
had  appeared  clear  and  manifest,  that  there  was  a  mistake 
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ill  the  forhnef  resurvey,  and  that  the  line,  A.  B.  was  actu- 
ally the  true  line,  he  should  have  been  of  opinion,  that  the 
defendant  would  be  entitled  to  a  deduction  for  the  Ogil** 
vie  tract.  But  as  it  ws^s  extremely  doubtful  which  was 
the  most  correct  method,  he  thought  the  parties  ought  to 
be  concluded  by  the  deed  and  plat  referred  to.  The  plat 
was  by  reference  ndade  a  part  of  the  deed,  and  the  metes 
and  b6ujids  there  exhibited  were  the  lines  to  which  th^ 
warranty  extended  and  lid  farther.  .    -. 

VTith  regard  to  the  valiie  of  the  Knighton  tract,  there 
"trere  various  opinions.  Most  of  the  witnesses  however 
thought  it  more  valuable  than  the  other  parts  of  the  laiid. 

The  Jury  found  a  verdict  for  the  plaintiff,  making  a 
deduction  for  the  Knighton  tract;  It  is  not  known  upost 
what  principle  the  jury  ascertained  the  amount  to.  be 
deducted.  But  it  is  supposed,  that  tliey  took  the  average 
value  and  not  the  relative  value  of  the  land. 

This  was  a  motion  for  ^  new  trial  on  the  ^^Hind,  that 
Ae  Jury  ought  to  have  aUowed  a  deduction  for  both  par« 
cela.  pf  land  according  to  their  relative  value. 

Mr.  Justice  Nott  delivered  the  opinion  of  the  .Court. 

I  am  perfecdy  satisfied  with  the  manner  adopted  by  the 
Jury  of  closing  the  lines  for  the  reasons  given  by  the 
Court  below.  But  I  am  not  so  well  satisfied  with  the 
sum  allowed  on  account  of  the  Knighton  tract.  I  think 
the  relative  value  is  the  true  rule.  Monstrous  injustice 
would  be  done  in  many  instance?,  were  it  otherwise.  It 
i$  not,  unusual  to  throw  in,  as  of  little  or  no  value,  consi- 
derable bodies  .of  poor  land  when  attached  to  valuable 
swanipland.  Sometimes  the  poor  land,  which  contains 
the  ^eatesi  number  of  acres,  is  not  estimated  at  all  in  the 
price^  A  deduction  ,in  such  case  according  to  the  average 
price  would,  in  many  instances,  deprive  a  person  of  the 
benefit  of  half  his  contract  and  more.  There  are  never- 
theless many  reasons  in  thi?  case,  n^hy  the  verdict  should 
not  ^  set  aside.  This  is  the  second  verdict  equally  unfa* 
vorable  tathe  claim  of  the  defendant.    And  it  is  not  pro^ 
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bable,  that  he  woald  be  more  successful,  were  the  case  tb 
be  sent  back.  The  witnesses  difFered  very  widely  with 
regard  to  the  value  ofthe  knd,  and  in  all  probabiiity,  the 
dtfierence  in  any  event  would  not  be  enough  to  p^y  for 
the  trouble  and  expense  of  another  trial.  The  plaintiif 
inuftt  always  have  a  verdict  for  some  thing.  And  after 
two  coneurrent  verdicts,  there  must  be  manifest  error  or 
injustice  to  induce  the  Court  to  grant  a  second  new  trial. 
I  have  but  little  doubt,  that  justice  has  been  done  by  this 
Verdict.  There  is  reason  to  believe,  that  the  defendant 
Icnew  the  situation  of  the  land  when  he  purchased,  and 
diat  his  defence  is  bottomed  on  a  mere  legal  advantage, 
^hich  he  has  got  of  the  plaintiff,  contrary  to  the  justice  of 
the  case.  He  even  now  retains  exclusive  of  the  Knigfa* 
ton  tract,  a  greater  number  of  acres  than  he  originaDy 
purchased. 

•  Upon  the  whole,  I  am  induced  to  think,  that  justice  has 
been  done,  between  the  parties,  and  that  a  new  trial  ought 
BOt  to  be  granted. 

'  Justices  Cokockf  Gantt^  Johnson^  and  Richardson^  con- 
curred. 

Cfarie^  for  the  motion. 
Pearesorty  contra. 

/'o.^}-^See  post  189  in  note,  the  case  of  Funiian  vs.  Elmore.      R- 

JoHN  Mackey  vs.  Exors.  of  John  Collins. 

liefeifdant  by  deed  g^nted,  bargained,  sold,  and  released,  to  the  plain- 
tiff a  tract  of  land,  to  hold  in  fee,  «nd  by  the  said  deed  bound  himself, 
lus  hein,  execators,  &o.  to  wtmnt  and  forever  defend  the  prenrites 
to.the  plaintiflT,  hi«  heirs,  &c.  against  eveiy  peiaon  wfaomMerer*  lawt 
fully  claiming  or  to  claim  Uie  same  or  any  part  thereof.  The  plain- 
tiff may  maintain  an  action  for  the  breach  of  auch  covenant,  before 
emotion,  by  showing  a  panunoont  title  in  a  third  person. 

X  H JS  was  n  actifon  of  covenant,  brought  in  Richland 
district,  and  called  for  trial  before  Mr.  Justice  GantU 
spring  Term,  1818. 
The  declaration  stated  that  the  <lefendant's  testator^ 
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John  Colling  by  deed,  dated  the  2^tfr  of.  November^ 
}811f  in  consideration  of  S  140^  granted,  bargained,  fioI<| 
and  released  to  the  filaintifF  a  tract  of  land  eontaining 
^87  acres^  to  hold  in  fee;  and  in  and  by  the  said  dee4 
bound  himself,  his  heirs,  executors  and  adminisitrators  to 
warrant  and  for  ever  defend  the  premises  to  the  plaintifTi^ 
hb  heirs  and  assigns,  against  every  person  whoqMoevef 
lawfully  claiming  qr  to  claim  the  same,  or  any  part  thereof:- 
That  at  the  time  of  the  said  sale,  the  said- Collins  was  not 
the  owner  of  the  said  land,  but  that  the  saqie  belonged  19 
9Pe  Jesse  Baker,  who  then  lawfully  claimed  the  same,, 
ond  thsd  the  said  John  Collins  refused  to  warrant  the  said 
land  against  the  said  lawful  claim  of  the  said  Baker,  an^ 
therefore  had  broken  his  covenant* 

Plea,  non  inf regit  convent'ionenu 

The  Court  ordered  a  nonsuit,  on  the  ground,  that  an: 
action  could  iiot  be  maintained  until  there  hml  been  a  legal 
eviction  by  aQ  action  at  law.  • 

This  was  a  motion  to  set  aside  the  nonsuit  on  tlie  gtoundf 
that,  this  was  in  effect  a  covenant  of  seisin  imd  pot  for 
qaiet  enjoyment,  and  therefore  an  eviction  was  not  neces«' 
sary.  And  that  even  if  it  was  to  be  considered  a  pove- 
pant  for  quiet  enjoyment^  still  the  action  ought  to  have 
been  supported. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Jus* 
tice  Notu 

The  covenant  in  this  case  is  not  in  e3:pre8s  terms  acoy^ 
enant  of  seisin,  neither  is  it  a  covenant  for  quiet  enjoyment* 
The  question  therefore  is^,  what  is  the  effect  of  a  covenant 
pouched  in  the  terms  that  this  is  ?  If  it  was  to  be  deter* 
mined  upon  the  authority  of  English  decisions,  perhaps 
the  event  would  be  doubtful,  though  there  are  cases  in  tbe 
English  books  which  strongly  favor  the  opinion  attempted 
%o  be  supported  by  the  plaintiiF's  counsel.  (^10  Mod»J42t 
Hobart  12.  1  Seliv.  442.  Carthcw,  97.  1  SaO.  137.  1 
^thv.47S.J 

&ut  we  Aeed  not  perplex  ourselves  with  a  display  of* 
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legal  lore,  since  the  question  appears  ^o  have  beenwcl| 
settled  by  the  practice  and  decisions  of  our  own  Courts;'' 
In  the  case  6f  Pringle  vs.  Executors  of  Witten^  the  Court 
held*  thiat'  an* action  would  lie  before -eviction.  (\  ^oy, 
256. J  It  is  true,  that  in  that  case,  the  defendant's  testa^^ 
tor  had  covenanted  that  he-  was  seized  in  fee.  But  in 
.  the  opinion'  of  the  pourt,  after ''observing,  ^^  that  in  a 
covenant  for  peaceable  eiqoyment,  or  on  a  general  war- 
ranty, the  action  would  not  lie  at  Common  Latix^  without  a 
previous  eviction.''  They  say,  "  iii  a  case  where  title  and. 
quantity  are  both  warranted  that  doctrine  does  notapplyJ' 
They  further  observed,  **  in  the'  latter  cases  ••'wherever 
there  is  a  covenant  ior  good  title  and  for  the  whok  ^xum-" 
ttty^  in  each  of  these  cases,  th^  action  of  Covenant ^ould 
lie,"  without  eviction,     {i  Bat/y-^SQ.J.  '  -    -  *^  ■ 

' '  I  do  not  know  what  can  be  fhe^nt  by  ^^  a  covenant  for 
good  titleand  for  the  whole  quantity,'^  if  the  covenant  in 
question  ts  not  one.  With  regard  to  what  was*  observed 
of  a  covenant  for  peaceable  enjoyment,,  it  was  not  a  point 
before  the  Court  ;< therefore  there  was.  nonecessily  for  thi 
judges  to  have  given  an  opinion  upon- it;   '     .      >     ^ 

The  case  of  the  AdmtnistrsUors*  o(  Bell  against  the 
Administratore*  of  *Iiug-ginSy  was  an*  action  of  debt  on 
bond  for  the  purchases  money  of  a  tract  of  land  inwhich^ 
the  defendant  was;  allowed  to  set  up  the  breach  of  warranty 
by  way  of  ^fence.^'i  (1-B€ty^  526.>.  In  that  «case  also^ 
there  was  a  covenant  that  the  grantor  was  lawfully  seized^ 
And  I  quote  it  only  to  show  that  the^  ground  taken  was, 
that  as  the  party  was  entitled  to  an  action  covenant  before 
eviction,  he  was  entitled  under  the  same  circumstances  to 
set  up  the  breach  of  covenant  by  way  of  defence.  And  I 
take  it  that  the  converse  of  *the  propositioiv  would  hold 
good.  A  party  cannot  avail  himself*  of  such  a  defence^ 
until  the  covenant  is  broken,  and  as  soon  as  the  covenant 
is  broken,  he  is  entitled  to  an  action*  *  And  if  be  can 
prove  a  breacji  of  covenant  in  one  case  by  showing*  a  title 
paramountin  another  person,  without  eviction,  he  can  in 
the  other.   The  principal  in  both  is  precisely  the  same.    . 
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'  lB^tCA9t  of  Sumter  »*.  IVelsh^  (2  Bay^  ?58,J  the 
action  was  for  the  purchase  money^  and  the  warranty  was 
the  same  as  in*  the  case  now  under  consideratiof),  yet,  the 
Court  allowed  the  defendant  to  show  a  title  paramount  m 
atiotber  person,  although  there  had  been  no  eviction. 

In  the  case  of  AAtchell  and  Vaughan^  which  was  an 
action  of  the  same  description,  the  same  defence  was  al- 
lowed, although  resisted  on  the  same  groiind  that  the  ac- 
tion now  is.  Since  that  time  the  cases  have  been  nume- 
rous.' 'They  have  indeed  passed  without  opposition,  be- 
*^use  the  law  w^  thought  to  be  too  firmly  established  to 
be  questioned.  And  if  we  are  to  set  afloat  decisions  which 
have  been  solemnly  made,  and  which  have  been  univer*^ 
'sally  acqAiescc^d  in  for  fifteen  years,  we  shall  sever  know 
When  to  consider  the  law  as  setded.  These  decisions  arc 
entitled  to  more  than  ordinary  respect  on  account  of  the 
extensive  class  of  cases  which  they  embrace. 

The  most  of  the  deeds  now  drawn  in  thip  sta^  are  ac- 
cording'to  the  form  prescrij^ed  by  the  act  of  1794,  in  which 
die  covenant  is  in  the  same'word^  9s  in  the  deed  now  be- 
fore 08,  and  this  sort  of  defence  is  of  3uch  frequent  occur- 
rence, and  that  without  any  regard  to  the  particular  nature 
of  the  covenant  contained  in  the  deed^  that  it  may  be  conr 
sidered  as  one  of  our  best  settled  rules  of  law  and  practice : 
indeed,  it  is  a  principle  so  deeply  ij^grafted  into  the  body 
of  our  law,  that  to  extirpate  it,  would  be  attended  with 
mischief,  little  less  than  the  abolition  of  the  first  rule  of 
evidence. 

I  am  of  opinion,  therefore,  that  the  pons^it  ought  to  be 
set  asidc^ 

Justices  Cokociy  Johnson  and  RichardsQn^  concurred. 

Blandingj  for  the  motion. 
M(tyranty  contra. 

RicBAiiB  FvaxAV  vs.  Jacob  Bsxoai. 

IN  the  Constitotionsil  Court  of  Appesb,  at  Charleflton,  January,  181^. 
Motion  to  set  aside  the  verdict  obtaHied  liy  the  defendant,  and  forn 
iiew'tm]«  i      > 
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Asiampait  tried  in  Sumter  district,  before  tbe  late  Mr.  Justice  Witde. 

The  material  circumstances  of  the  case  are  stated  in  the  opinion  of 
the  Court. 

In  November,  1807,  the  motion  was  argued  at  Columbia,  \jy  Ki  L. 
Simom,  Ibr  the  plaintiflT,  and  Bichardsan^  for  the  defendant. 

It  was  again  argued  by  the  same  counsel,  at  Charleston,  by  consent 
of  parties,  in  January,  1812. 

Simotu,  in  support  of  the  motion,  stated  and  commented  on  the  Eng- 
lish doctrine  of  warranty,  and  the  rule  of  compensation  in  case  of  evic. 
tion,  and  cited  I  Reevet*  JSfo/.  •/ JSny.  Laxp  448.  Co.  JUti.  366.  fa. J 
Sargravti*  iftet,  2  BUc.  Com.  299.  Warranty  was  incidental  to  homage, 
and  was  compulsory  pn  the  lord.  The  statute  of  Qtda  Emptorew 
required  an  express  warranty.  The  practice  of  subinfeudation  wa« 
abolished  by  that  statute.  CFlvreau  vt.  TJtomhia,  2  £Ik.  Sep.  1078.J 
No  damages  were  recoverable  for  the  goodness  of  a  baT|^h  suppose4 
to  be  lost.  The  money  paid  with  interest  and  costs  was  aQ  that  wa^ 
recoverable,  nnless  where  there  was  fraud.  The  same  doctrine  has' 
been  recogpnized  in  the  state  of  Massachusetts.  fMar»ton  V9.  Bobbs^ 
2  Matt.  T.  R.  433,  4S9.^  Where  there  hfA  beeh  a  breach  of  covenant 
^ritbout  eviction,  the  rule  equally  applic^  ^3  JWw  Torh  T.  R.  113^ 
$taau  V9.  TenEyck't  Exort.J  Chattels  and  lands  are  subject  to  the 
same  rule,  f Pitcher  va.  lAvhig^on,  4  John.  I.  4  Dail  441,  439). 
The  improved  value  at  the  time  of  eviction  cannot  be  the  rale ;  but  the 
value  at  the  time  of  warranty.  '(22  Vin.  Mr,  427.  4  Co.  121.)  The 
Civil  Law  rule  ia  not  binding  with  us.  The  Virginia  Law  agrees  with 
the  English.  (I  Herm.  &  Munf.  202.)  The  Law  of  Connecticut  varies. 
CKirb.  3,  ^wi^'t  Syst.  138.)  Decisions  of  the  CourU  of  this  sUte  (1 
Bay  263)  are  not  authoritative,  and  ought  to  be  revised.  (1  T.  R,  5, 
Poelmtz  ada.  Corbett,  Dornat  77,  I3c.  81.)  The  Civil  Law  rule  does 
not  extend  to  this  case. 

Rithardaon,  contra.  The  feudal  doctrine  of  excambhtm  and  all  its  * 
inconvenient  consequences  has  been  exploded.  (2  Blk.  C091.  299.) 
Covenants  concerning  lands  are  personal,  and  satisfaction  is  due  for  • 
fiilse  warranty.  (2  Maaa.  T.  R.  433.  2  Blk.  Rep.  1078.  Xirb.  Rep. 
Gore  vs.  Brnaier,  3  Maaa.  T.  R.  543.)  Tbe  recompence  ought  to  be 
proportional  to  the  injury  or  loss.  Domai  79,  lays  down  tbe  true  monl 
rule,  also  Idber  et  ux.  va.  Paraona,  1  Bay^a  Rep.  19.  Chambera  ve: 
GriffUlia^  I  Eap.  Rep.  152. 

Mr.  Justice  ilrvvartf  delivered  bis  opinion  as  follows: 
This  was  an  action  of  assumpsit  to  recover  sixty.two  pounds  five  ahil- 
iings  sterling  and  interest  upon  a  promissory  note  of  hand,  made  by  the 
plaintiff  and  payable  to  the  defendant,  being  part  of  the  conridetatim 
for  three  sevenil  tracts  of  land  sold  by  Josiah  Furmany  d^eased,  to  the 
defendant. 

^omah  Fjinnan,  the  plaintiff's  brother,  bargained  and  soldfhevrfd 
lands  to  the  defendant,  to  whom  be  gave  a  bond  for  a  considerable  sam 
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of  money,  with  %  condition  underwritteD  to  make  titled  piutitularly 
•describing  the  several  tracts,  but  never  executed  the  titles  according  tot 
such,  condition. 

After  his  death,  the  plaintifT  and  Mrs.  Ilaynesworth,  the  daughter  of 
the  deceased,  together  with  her  husband,  Henry  Haynes\»urth,  execu* 
ted  titles  to  the  defendant  to  the  said  lands,  as  his  heirs  at  hw  i  And 
the  note,  on  which  this  action  was  brought,  was  given  sometime  after- 
wards in  part  consideration  of  the  same  lands. 

The  general  issue  was  pleaded  to  the  action,  and  notice  given,  accord- 
ing to  the  Act  of  Assembly,  **  for  allowing  of  discounts,"  (1759. .  Sec 
PubUc  Law  246,  \  Brev^  Dig.  237,)  that  at  the  trial  a  deficiency  io 
the  quantify  of  the  land  sold  and  cfonveyed,  of  seven  hundred  acres^ 
l^ouhl  be  insisted  on  by  way  of  discount. 

At  the  trial  a  deficiency  of.  five  hundred  and  twenty -four  acres  was 
proved ;  occasioned  by  a  prior  conveyance  from  Mr.  and  Mrs.  Hsynes- 
wortb,  to  Mr.  '— ^  Newton,  of  that  quantity  of  acres  which  was  iiclu* 
ded  in  the  conveyance  to  the  defendant,  being  part  of  one  of  the  three 
tracts  conveyed  to  him  by  tlie  defendant,  and  Mr.  and  Mrs.  Haines* 
vorth  for  thirteen  hundred  acres,  granted  by  the  state  to  the  aforesaids 
Josiah  Furman. 

On  the  part  of  the  defendant,  it  was  contended,  that  a  reasonable 
deduction  ought  to  be  made  from  the  consideration  of  the  whole  land  ' 
sold,  equivalent  to  the  value  of  the  land  lost  by  the  failure  of  title.    It 
was  not  contended,  that  the  whole  contract  ought  to  be  rescinded  in 
oonsequehce  of  that  partial  failure. 

The  principal  point  in  <Uspute  was  concerning  the  rule  of  law  by 
vhich  the  discount  was  to  be  governed,  and  a  standard  by  which  % 
eompensation  for  the  deficiency  of  the  land  was  to  be  measured. 

The  witnesses  who  gave  evidence  in  relation  to  the  value  of  the 
puce]  of  land  taken  oflTby  the  prior  conveyance,  disagreed  in  their  tes- 
timony. One  of  them  said  it  was  worth  from  three  quarters  of  a  dollar 
to  three  dollars  per  acre.  Others  said  it  was  worth  from  one  shilling 
and  six  pence  to  three  shillings  and  six  pence  per  acre.  They  all  con- 
curred, however,  in  saying  there  was  a  bay  and  several  ponds  on  the 
land,  and  that  the  same  was  not  valuable  but  for  the  timber  trees  grow- 
ing on  it. 

A  verdict  was  found  for  the  defendant,  for  one  hundred  end  tvmtty 
Mlart. 

This  sum,  added  to  the  principal  and  interest  of  the  note  of  hand,  o& 
whi^  the  action  was  brought,  and  which  is  extinguished  by  the  ver- 
dict, amounts  to  upwards  of  five  hundred  and  seventy  dollars ;  whiofar.' 
is  said  to  be  a  sum  somewhat  exceeding  that  which  was  the  considers* 
lion  agreed  on  for  the  purchase  of  the  whole  tract  of  thirteen  hundred 
acres:  And  although  the  value  of  lands  of  this  sort,  may  have  increased 
in  value  snioe  the  sale,  it  has  not  been  pretended,  that  the  lands  in 
question  have  been  imprcved  at  the  expense  of  the  defeadsnt. 
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For  the  plfttntilT  it  wm  insisted,  that  it  was  not  oompetent  ibrtlle 
Jiii7,.iipon  any  correct  rale  of  law,  to  allow  for  the  deficiency  move 
than  the  price  giTen*  for  the  land  deficient,  or  its  relative  vahie,  at  the 
time  of  the  sale. 

On  -the  contrary,  it  was  contended  for  the  defendant,  that  the 
juftt  rule  of  compensation,  for  a  loss  of  this  sort,  must  be  the  valile  of 
the  thing  lost  at  the  time  of  proWng  the  loan,  Snd  awarding  compen- 
satioo. 

On  the  argument  in  support  of  the  motion  in  this  Coart,  for  a  new 
trial,  it  wak  objected,  that  no  discount  was  legally  admisaible. .  The 
dificoont  could  only  be  claimed,  it  was  said,  upon  the  ground  of  a  ri^t 
to  recover  damages  for  a  breach  of  covenant,  either  in  the  bond  of 
Josiah  Turman  or  the  deed  of  coniveyante  from  Ifis  heirs ;  and  that  his 
Breach  of  covenant  (if  an^  e:tisted)  c6uld  not  be  set  off  against  the 
pilaintiff,  in  an  action  of  assumpsit  on  a  note  of  hand.  .  And  it  has  been 
further  objected,  that  admitting  the  propriety  of  such  a  discount  in 
general,  yet  no  discount  ought  to  be  made  in  tliis  case,  <s  it  did  not 
appear,  that  the  plaintiff's  deed  of  conveyance  contained  a  covenant  of 
ieitin,  nor  that  the  defendant  had  been  evicted,  or  even  disturbed  in 
his  possession,  or  any  attempt  t6  take  possession  of  the  land  in  question. 

To  the  first  of  these  objections  the  same  answer  miy  be  given,  which 
was  given  to  a  rimilar  objection,  in  the  cases  of  Sitmter  vt.  IVelsh  and 
Vaughan  w.  MitcheU,  determined  in  the  Court  in  November,  1806. 

It  Was  stud  that  our  discount  law  is  more  extensive  thau  the  £xigGak 
statutes  of  setoff,  (3  Geo.  %  and  8  Oeo,  2,)  and  not  only  allows  the 
defendant  to  give  in  evidence,  by  wny  of  discount,  any  cinise,  matter, 
or  thing  (having  respect  to  the  cause  of  action)  but  makes  it  lawfiil  if 
the  plaintiff  b  found  to  be  indebted  to  the  defendant,  for  the  defendant 
to  enter  up  judgment  for  the  sum  due,  with  costs  of  suit.  That  a  con. 
tract  to  transfer  titles  to  lands  and  warrant  the  same,  and  a  contract  to 
pay  the  consideration  money,  for  such  transfer  or  warranty,  is  in  fact 
but  one  contract,  the  one  being  in  consideration  of  the  other,  and 
therefore  there  is  no  impropriety  or  inconvenience  in  permitting  the 
breach  of  contract  on  one  !^de  from  being  set-off  against  a  failure  of 
performance  on  the  other  ride. 

The  objection  to  the  right  of  the  purchaser  of  lands  to  a  discount,- 
against  the  claim  of  the  seller  for  the  censideration  money,  on  the 
ground  of  a  failure  of  title,  before  a  legal  eviction,  was  also  made  in  the 
cases  of  Sumttr  vt,  Welsh,  and  Vaughan  V9,  MitcheU^  and  overruled.  ' 

In  the  case  of  Vaughan  vs,  MitcheU,  it  was  objected,  that  the  title» 
to  the  land  could  not  be  tried  in  a  collateral  way,  upon  a  notice  of  dis- 
count. 

The  Court  ovelruled  this  objection,  and  said,  that  the  act  which 
declares,*  that  no  claim  to  lands  shall  be  valid  which  is  not  made  by  a 
suit  at  law,  fUmitation  Act,  17 12, J  was  not  intended  to  forbid  any 
Other  method  than  that,  by  action  of  ejectment  to  determine  contested 
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61aiai9  to  land,  or  contTacto  concerning  Und»  but  only  to  pi^t  ft  stop  to  the 
]>r*ctice  ot' entering  ou  land  and  taking  possesion  thereof,  by  the  mere 
act  of  the  cUdmant  himself.  , 

In  the  case  of  Sumier  va,  Welah^  it  was  objected  that  the  diacount  was 
not  supported  by  any  evidence  of  a  lawful  eviction,  b^  an  action  at  law, 
in  which  way  alone,  it  was  contended*  the  pbdntifF  could  be  rendered 
liable  upon  the  covenants  contained  in  the  deed  of  conveyance  from 
him  to  the  defendant.  In  that  case  too,  the  deed  did  not  contain  an 
,  express  covenant  of  seisin ;  but  it  contained  a  general  warranty  of  title. 
To  support  the  objection  tlie  case  of  Pringle  v9.  the  Exort.  o/  fViiUn, 
(i  )Saif*a  Bep.  254)  was  relied  upon. 

But  it  was  the  opinion  of  a  majority  of  the  Court,  that  a  conveyance 
in  fee-simple,  for  a  valuable  consideration,  together  with  a  warranty  on 
the  part  of  the  grantor  to  defend  the  premises  for  ever  against  every 
person  whomsoever,  as  well  as  his  own  heirs,  is  equivalent  to  an  express. 
covenant  of  seisin. 

The  law,  it  was  said,  would  operate  great  hardship  and  injostice 
if,  after  a  bargain  and  sale  of  lands  in  iee^simple  by  one  pretending  to 
have  a  good  title  and  lawful  authority  to  sell  and  convey,  it  should 
appear  that  he  had  not  a  sufficient  title,  or  authority  to  sell,  and  the  pur- 
chaser should  be  without  a  remedy  unless  he  should  be  ejected  by  a 
recovery  at  law,  which  might  not  happen  during,  his  life;  and  therefore 
it  was  considered  that  a  just  construction  of  the  deed  of  baigaln  and 
sale,  or  lease  and  release,  containing  the  usual  warranty  of  dtle  without 
,any  express  covenant  of  Seisin,  will  render  the  vendor  responsible  for  a 
failure  of  title  as  effectually  as  if  an  express  .covenant  of  seisin  were 
inserted. 

The  opinion  which  was  delivered  as  the  opinion  of  a  inajority  of  the 
Court,  Cff^aties,  Bay,  Brevard^  and  fTi/i^—Mr.  justice  TrezevatU  dis- 
senting,) noticed  the  distinction  between  covenants  of  seisin  and  cove- 
nants for  quiet  enjoyment.  The  case  of  ffayet  vt.  Bickerttaff,  f  Vaughn 
11^,)  referred  to  in  support  of  the  decision  of  the  case  of  Pringle  vt. 
the  Ex9r9i  of  Witten^  was  a  case  of  covenant  for  quiet  enjoyment . 
and  it  wii  held,  that  for  the  tortious  entry  of  a  stranger,  the  covenantor 
was  not  answerable,  because  he  had  a  plain  remedy  against  the  wrong- 
doer, and  it  would  be  very  unreasonable  to  infer  a  warranty  of  peacea- 
ble enjoyment  against  the  tortious  act  of  strangers. 

Numerous  authorities  might  be  cited  to  show,  that  in  covenant  for 
quiet  enjoyment,  the  plaintiff  must  state  by  way  of  breach,  and  prove 
that  he  has  been  evicted  by  some  person  having  a  better  title.  (1  H, 
BJk,  34.  4  D.  £jf  E.  617.  3  />.  6f  E,  584.  1  Poio.  on  Contracts  378. 
Cro.  Eliz,  212.     Cro,  Jac.  425,  Sec.) 

But  the  reasons,  on  which  this  rule  is  founded,  which  are  very  obvi- 
ous and  cogent,  do  not  seem  to  apply  to  a  case  like  that  under  conside- 
ration. Even  in  an  action  for  quiet  enjoyment,  if  the  disturbance  pro- 
ceeds from  the  covenantor  himself,  and  not  from  a  stranger,  it  is  not 
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fiecessaty  to  state  or  prove  a  lawful  eviction.  (1  D.  &  E.  671.  2  Sho-af. 
425.    Cro.  JE&r.  214.) 

The  general  principles  of  law  seem  to  favor  the  doctrine  laid  down  in 
the  case  of  Sumter  rw.  fVeUh,  though  it  must  be  confessed,  that  the 
doctrine  of  the  English  Law,  on  the  point  in  question,  is  directly 
against  it 

Tn  Bradtharw*s  cate^  (9  Co,  60,  2  Co.  72,  b*J  in  a  covenant  contained 
in  a  lease,  which  stated,  that  the  lessor  had  full  power  and  lawful  author- 
ity to  demise,  the  declaration  was  objected  to,  because  it  did  not  state 
what  person  bad  right,  title,  &c.  at  the  time  of  the  demise,  but  only 
that  Bradfhaw  had  not ;  but  it  was  held  sufficient. 

Grants  are  to  be  construed  strongly  against  the  grantor,  or  cove- 
nantor. Upon  a  lease  for  years  by  words  demise  or  grant,  without  any 
express  covenant  for  quietly  enjoying,  the  law  will  intend  a  covenant 
by  inference,  on  the  part  of  the  lessor,  that  the  lessee  shall  quietly  hotd, 
&c.  fCro.  J5/*r.  674.    Fit t.  J^^.  Brev.  4:^2.     1  Esp.  Dig.  266.) 

And  in  JVoke*s  case,  (4  Co.  80.  Carth.  98.)  it  is  said  the  same  words 
import  a  covenant  in  law,  on  the  part  of  the  lessor,  that  he  has  a  good 
fitle. 

It  may  be  ssnd,  that  there  is  a  distinction  between  leases  for  years 
and  conveyances  in  fee,  and  that  the  lessor  stands  on  the  same  grovmif 
as  a  vendor  of  a  personal  chattel,  who  is  always  understood  to  icwrant 
(KeHtU  of  the  thing  sold.  (1  Salk.  210.  1  Lord  Bmm,  593.  2  Lord 
Baym.  1182.  Z  D.  ^  E,  58.  3  Esp.  Rep.  83.)  It  may  be  so,  but  the 
reason  of  the  distinction  is  not  clear. 

Indeed  there  seems  to  be  very  little  reason,  if  any,  why  there  should 
be  any  distinction  made  in  the  warranty  arising  by  implication  of  Uw, 
in  the  transfer  of  real  and  personal  property,  especially  in  relation  t^ 
the  title.  It  cannot  well  be  presumed,  that  the  seller  does  not  under- 
take to  convey  a  good  title,  and  that  he  has  of  course,  at  the  time  of 
bargaining  and  coriveyinpc,  lawful  autliority  to  sell ;  and  that  he  has 
seisin  or  possession  of  the  land,  without  which  he  would  have  no  author- 
ity to  sell  and  convey. 

This  is  generally  the  understanding  of  parties  in  contracts  of  bargain 
and  sale  of  lands  in  this  country,  and  few  purchasers,  I  believe,  have 
ihy  idea  of  the  importance  of  a  covenant  of  seisin,  as  laid  down  in  the 
English  authorities. 

It  may  also  be  remarked,  that  a  statute  law  of  this  state,  passed  in  the 
year,  1795,  with  the  express  intent  "to  facilitate  the  conveyance  of 
real  estates,"  prescribes  the  form  of  a  conveyance  by  way  of  release, 
a§  effectual  to  pass  the  fee-simple  of  land,  which  form  contains  nothing 
Kke  a  covenant  of  seisin.  If  it  were  considered  as  essential  to  guard  the 
rights  of  a  fair  purchaser,  or  if  the  legislature  did  not  intend  to  dispense 
with  it,  as  unnecessary  or  superfluous,  is  it  reasonable  to  presume,  it 
would  have  been  oinitted  ? 

The  doctrine  of  warranty  effecting  landed  property,  however  abstruse' 
yt  may  appear  M  the  first  view  of  the  ancient  English  authorities,  io 
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ff^tioq  to  the  point  in  question,  is,  I  confess  now  clearly  established, 
This  doctrine  seems  also  to  have  been  recognized  as  the  settled  doo* 
trine  in  several  of  the  most  enlightened  of  our  sister  states.  CCo,  Zdft^ 
365.  2  Caines  Rep.  188.  X  Mass,  Rep.  464.  4  Qranch  430.  3  John, 
Rep.  471.    5  John.  120.) 

'  According^ to  this  doctrine,  unless  the  vendor  covenant,  that  ])e  U^ 
lawfully  seised,  and  has  good  rig-ht  and  lawful  authority  to  sell,  no  actioD 
can  be  maintained  against  him,  before  eviction :  And  a  covenant  of 
seisin  cannot  be  implied  from  a  general  or  special  warranty  of  titU.*«»> 
(^  Bos,  &  PuU.  13.     Doug.  654.) 

It  IS  however  clear,  that  this  doctrine  is  of  feudal  extraction,  and 
therefore  not  entitled  to  our  highest  veneration.  In  tracing  the  ori^-^ 
gpn  of  the  doctrine  to  the  obligation  of  the  lord  to  defend  the  title  of 
bis  tenant,  and  in  case  of  eviction  to  accommodate  him  with  anothes 
feif  of  equal  value,  we  meet  with  a  doubt  of  some  importance,  namelyi 
whether  he  was  bound  to  do  this  upon  inveitititve  alonty  without  an 
express  promise  to  that  effect.  fCo.  JUtt.  365,  in  a  note  by  Butler. J 
The  better  opinion  seems  to  be  that  he  was.  Yet  it  does  not  appear, 
thtft  the  tenant  had  any  redress  for  a  defect  of  title  before  c\iQtion,  o^ 
disturbance  of  his  posiiession  except  upon  an  express  covenant  of 
seisin  or  quiet  cnjojTncnt.  But  a  warrantee,  or  his  heirs,  might  at  any 
.  time  before  they  were  impleaded  for  the  land,  bring  a  marratuia  char* 
tfs.  upon  the  warranty  in  the  deed  against  the  >irtirrantor  and  his  hein^ 
which  bound  all  his  lands  by  descent  from  the  ancestor  warranting.-f* 
CSac.  ^Ibr.  Tit.  fVarrmiit/.J 

If  adjudged  cases  are  to  be  considered  as  settling  the  law,  then  our 
law 'is  established  somewhat  differently  from  that  which  has  just  been 
stated;  and  all  covenants  of  warranty  must  be  regarded  as  personal 
covenants,  for  the  breach  of  which  damages  arc  recoverable  as  in  other 
contracts ;  and  an  action  will  lie  for  damages  for  an  implied  covenant  of 
seisinfupon  a  deed  of  conveyance  containing  only  the  usual  warranty  of  title. 
In  the  case  of  Champneys  vs.  .loh/ison,  determined  in  Chai'leston,  in 
January,  1809,  the  duty  was  assigned  to  me  to  deliver  the  opinion  o|* 
the  whole  court.  The  action  was  debt  on  a  bond,  given  to  secure  the 
payment  of  a  sum  of  money  being  the  consideration  of  a  tract  of  land; 
and  the  defendant  claimed  a  rccision  of  the  contract  on  the  ground  of 
a  total  failure  of  title.  On  that  occasion  the  opinion  delivered,  so  far  as 
it  concerned  the  question  now  under  review,  seemed  to  be  consented 
to  by  the  whole  Court,  and  was  to  this  effect:  «  That  with  respect  to 
the  question,  whether  the  operation  of  a  contract  may  be  avoided  in 
whole  or  in  part,  on  the  ground  of  an  implied  'war,ranty  on  the  part  of 
the  grantor  or  bargainer,  if  it  were  to  depend  on  the  law  of  l^ngland, 
no  such  warranty  could  be  raised;  for  by  the  law  of  England,  implied 
warranties  can  only  arise  from  the  known  usages  of  trade,  where  both 
parties  are  presumed  to  have  engaged  on  such  terms,  or  where  the 
vendor  of  a  chattel  undertakes  to  sell  as  having  a  good  title,  &c.  But 
as  to  the  soundness  or  sufficiency,  qu^vlities  or  qualification?  of  the  sub- 
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ject  of  sale,  no  wtmnty  is  ever  implted.  If  any  deceU  is  pncticedby^ 
the  selli^r,  it  will  be  equivalent  to  an  expre»  warranty ;  but  4f  there  is 
no  unfairness  in  the  transaction,  and  boUv  parties  have  an  equal  oppor^ 
tiinity  of  ascertainiog  the  true  situation,'  condition  and  qualities  of  th« 
subject  of  sale,  and  either  or  both  should  be  mistaken,  the  nutnm  coo^ol 
€mpttir  inflexibly  applies,  and  the  purchaser  is  considered  as  8uiferin|[ 
by  his  own  neglect,  in  not  having  taken  care  to  secure  himself  by  sin 
cxpresswarranty.fX)oi/^.2b.2£o*/314.  Cro./ac.4ri.2-B»,  C©m.452.J 
'The  same  observation  may  apply  to  the  neglect  of  inserting  a  cove- 
nant of  seisin  in  a  deed  of  conveyance  of  lands  in  fee. 

«  5ir.  Wwddcwn^  f2  iTo/.  Jjcct.  415,J  and  Mr.  Powe//,  fl  Powe/«n 
Contracts  150.  See  1  FovbL  113.  1  LoJftU  Gilb.  191, J  have  indeed 
laid  down  a  different  doctrine,  and  seem  to  have  adopted  the  broad  and 
liberal  nilc  of  the  civil  law,  which  raises  an  implied  warranty  from  the 
fairness  and  fullness  of  the  price  paid,  upon  ttiis  clear  and  reasonable 
ground,  that,  in  the  contract  of  sale,  the  buyer  is  not  supposed  to  part 
with  liis  money ;  but  in  expectation  of  an  adequate  advaiitage  or  reconv 
pence.  No  authority  however  is  cited  in  support  of  this  doctnne,- 
which  is  contradicted  by  an  uniform  current  of  decisions  in  the  English 
Courts.  These  decisions  go  to  establish  this  doctrine :  That  in  the 
contract  of  sale,  there  must  be  either  an  express  -wa-i^mity  or  deceit^  to 
entitle  the  vendee  to  redress,  in  case  of  unsoundness  or  defect. '  It  may 
be  doubted  whether  this  established  doctrine  of  English  La^'  ever  was 
received  and  adopted  in  this  state ;  but  if  it  was,  it  has  been  long  since 
repudiated  and  exploded.  I  am  unable  to  say  how,  or  by  what  author- 
ity the  more  liberal  rule  of  the  civil  law  has  been  introduced ;  but 
certain  it  is,  that  it  has  long  previalcd,  and  has  constantly  received  the 
acquiescence  and  approbation  of  the  bar,  and  the  community  in 
general.*  •* 

These  observations  apply  equally  to  the  covenant  of  seisin,  which  has 
never  been  considered  as  essetitial  in  our  courts  to  authorize  a  remedy 
by  action  or  discount,  where  the  purchaser  has  not  been  evicted*  The 
rule  of  the  civil  law  which  implied  a  warranty  in  every  sale,  in  respect 
to  the  title  of  the  vendor,  f2  Blk,  Com,  452,  Cro,  Jac,^4.)  has  been 
constantly  applied  as  raising  ah'  implied  covenant  of  seisin  without 
opposition  or  murmur.  'I  ha(ve  not  been  able  however  to  trace  the  ori- 
gin of  its  adoption,  nor  find  the  authority  on  which  that  adoption  was 
founded.  But  I  can  confidently  say,  that  it  has  been  g-enerally  consid- 
ered as  settled  lai\'  ever  since  I  have  known  any  thing  of  the  principles 
and  practice  bf  the  law,  that  is  to  say,  upwards  of  twenty  years:  And  I 
db  not  know  that  it  was  ever  disputed  or  denied,  till  bf  late. 

As  in  questions  of  property,  certainty  is  of  incalculable  importaiMie, 
J  am  not  prepared  to  say,  that  the  determinations  which  have  taken 

•  See  Justiman*6  Inst,  by  Cooper  272,  snd  Note,  p.  615.  Dig.  2. 14. 
7,  7.  Dig.  21.  2.  70.  kc.  The  value  is  to  be  contedered  |it  the 
time  of  eviction.    Dig.  19. 1  45.  '  "^ 
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place,  t1ioug;h  they  may  be  traced  up  to  stp  *  erroneous  source,  ought 
now  lo  be  departed  from.  1  believe  there  wUl  be  more  benefit  derired 
from  adtierin^  to  them,  than  by  overturning  tliem.  Where  a  rule  of 
law  IS  firmly  estaMwhef!,  though  on  mistaken  principles,  and  no  greater 
evil  is  to  be  apprehended  from  an  adherenoe  tOit,  than  may  be  expected 
from  a  departure  from  it,  I  shall  al«rHys  be  an  advocate  for  the  rule 
ttare  decieis: 

To  *legitimate  the  doctrine  vhich  has  obtained,  I  would  support  it 
upon  a  presumption,  \rhlch  certainly  would  be  extravagant  in  this 
instance,  but  which  Lord  Coke  somewhere  recommends  as  necessary 
and  proper  in  support  of  right  and  furtherance  of  justice,  tlut  a  Iegis< 
Ifttive  sic't  once  passed  to  authorize  it,  which  cannot  now  be  found. 

In  the  case  of  Johnson  t.s.  J^flxon^  decided  in  this  court  in  November, 
^811,'  the  same  rule,  which  had  always  before  been  conformed  to,  vras* 
recognized.  The  action  was  on  a  promissory  note,  to  which  a  discount 
was  opposed,  on  tlfe  ground,  that  the  note  was  given  in  consideration 
of  land  purchased  from  the  plaintifT,  and  that  the  title  was  insufiicient. 
llic  title  was  not,  I  believe,  examined  to  see  whether  it  contained  a 
covenant  of  seisin.  That  circumstance  w*as  not  regarded  as  material; 
and  my  brother  A*o;r,  who  declared  the  opinion  of  the  whole  court,  lud 
it  down  clearly,  that  the  defendant  was  entitled  to  the  discount  claimed, 
though  he  had  not  been  evicted  or  disturbed  in  his  possession,  as  it 
w^s  manifest,  that  the  plaintifl'  iiiA  sold  and  warranted  a  title  to  land 
which  he  himself  had  not  a  good  legal  title  to  or  lawful  authority  to  sell. 
XJpon  the  same  principles,  upon  which  tliat  case  was  decided,  if  they 
are  to  be  regarded  as  correct,'  must  the  exceptions  to  the  verdict  in 
iSiis  case,  ^yhich  are  now  the  subject  of  examination,  be  disposed  of? 
X' discount,  by  our  law,  may  be  considered  as  a  cross  action,  and  subject 
to  the  same  rules  of  law  which  would  be  applicable  in  an  appropriate 
action  to  recover  the  discount  insisted  on.  Where  money"  is  demand- 
able  by  the  terms  of  a  contract,  and  suit  is  brought  to  recover  it,  the 
parly  entitled  to  a  discount  may  oppose  the  plftintifT's  recovery  on  th6 
same  ground  on  which  he  would  be  entitled  to  recover  back  the 
money,  in  case  it  had  been  paid  pursuant  to  the  express  terms  of  the 
contract.  Therefore,  if  it  appeared  on  atrial  of  this  cause,  that  the 
defendant  was  entitled  to  damages  up6n  a  false  or  mistaken  warranty 
of  title  by  tJie  plaintiff,  for  which  the  note  in  question  was  part  of  the 
consideration,  amounting  to  a  covenant  of  seisin  by  construction  and 
implication  of  law,  those  damages  were  a  proper  subject  of  set-off  or 
discount,  being  damages  arising  from  a  breach  of  the  same  contract, 
upon  which  the  claim  of  the  plaintiff  is  founded. 

Before  I  quit  this  pajt  of  the  subject,  I  cannot  forbear  to  remark, 
that  from  the  research  which  I  have  been  able  to  make,  our  courts 
6€em  to  have  carried  the  remedy  for  a  defect  or  failure  of  title,  in  res- 
f^cct  to  lands,  to  an  extent  which  is  not  warranted  by  the  civil  law,  for 
|iy  thikt  law  the.  buyer  could  not  have  recourse  to  the  seller  on  his 
t^arnmty,  ^11  he  was  evicted  or  troubled  in  bis  possession,  tbmigh  be 
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v«8  boimtl  to  wairant  the  buyer  against  eviction,  flhmat  L.  1  7%$. 
%J  The  buyer  might,  immediately  after  eviction,  or  trouble,  give 
notice  of  it  to  the  seller,  who  became  party  to  the  action* 

In  Frrnice^  where  'the  rules  of  the  civil  law  generally  prevail,  the 
buyer  may  give  notioe  of  the  action  against  him  to  evict  bim»  and  bno^ 
Sua  action  on  the  warranty  against  the  seller,  before  judgment  of  evic> 
tion,  so  that  both  actions  may  be  decided  at  the  same  time.  fPothier^ 
Traite  au  CerUrat  de  Fente,  part  2,  c,  1.  Code  Civil  det  FrancoM,  JL.  3^ 
7\V.  6,<?.  4.  Co.ldtt.SSS.  ButlerU  J^ote.J 

In  a  country  like  ours,  the  rule  by  which  a  compensation  in  damagee 
?9  at  once  recoverable  upon  an  implied  breach  of  covenant,  whether  the. 
party  has  or  has  not  been  evicted,  seems  to  be  the  best  that  could  be 
devised,  although  the  introduction  and  establishment  of  it  may  be 
questioned,  as  savouring  rather  of  legislative  than  judicial  power. 

I  am  the  more  reconciled  to  the  doctrine  which  has  been  established 
with  us,  when  I  reflect  that  it  is  uniform,  consistent,  and  harmonious  in 
its  application  to  both  real  and  personal  property.  If  any  little  incon- 
gruities should  be  found  to  exist,  they  may  easily  be  made  to  yield  to 
th^  force  of  general  and  uniform  niles.  A  warranty  is  always  implied 
where  a  man  undertakes  to  sell  a  chattel  as  his  own,  And  the  remedy 
for  the  deceit  or  mistake  is  prompt  and  effectual.  The  same  rule 
applies  to  sales  of  real  estate. 

If  the  title  totally  fails,  or  very  materially,  t^  cbntract  may  be 
rescinded  or  avoided  in  toto  ;  otherwise  damages  may  be  recovered  lor 
.the  defect  or  partial  failure.  In  some  of  the  books  it  is  stated  as  »  r«4-r, 
'  son  why  the  seller  of  a  personal  chattel  is  liable  on  an  impliefl  wammty 
of  title;  that  possession  of  a  personal  chattel  is  colour  of  title;  (1  Salk^ 
210.  BuiL  J\r,P,  SO,)  but  this  is  controverted  by  later  authorities,  and  thp 
action  is  held  equally  to  lie,  whether  the  seller  is  in  or  out  of  posses- 
sion at  tlie  time  of  the  sale*  (S  D.  &  E.  58.)  But  possession  of  real 
property  is  as  necessary  and  essential  to  the  validity  of  the  sale,  aa 
possession  of  personal  property,  and  more  so.  fSiat.  32,  If,  8,  e.  9. 
Vide  Public  Laws  54.  2  £lk.  Com.  2  Wooddeaon.  Plo-iod.  78.  D^fer  74, 
52,  Co.  Lift.  369,  a.  J  Therefore  the  undertaking  to  sell  and  grant  ia» 
estate  in  fee,  necessarily  assumes  and  affirms  the  right  of  possesion 
as  well  as  the  right  of  property. 

Ha\ing  surmounted,  with  some  difficulty,  the  exceptions  to  the  ver- 
dict, founded  on  a  supposed  inadmissibility  of  the  discount  insisted  on 
at  the  trial,  I  now  approach  the  strong  ground  on  which  the  plaintiff 
most  confidently,  and  not  without  good  reason,  relies  in  support  of  the 
motion  for  a  new  trial. 

The  Judge  who  presided  in  the  district  court,  it  seems,  in  his  instmc- 
tions  to  the  Jury,  laid  down  the  rule  of  compensation  for  the  land  defi- 
cient, to  be  the  present  value  of  the  Land  so  deficient,  being  taken  off 
by  the  prior  grant  to  Newton,  and  considei-ed  the  proof  of  a  better  and 
adverse  title  existing  in  a  third  person,  as  equivalent  to  a  Uwfut  evic- 
t!on. 
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*the  Jury,  it  is  presumed,  found  a  yerdict  in  confbmuty  to  the  direc- 
tion of  the  court. 

This  rule  of  compensfttion  has  been  objected  to  on  several  gTo\inds« 
and  certainly  it  must  appesr  to  be  in  many  cases  a  most  unrt^asonable 
and  unjust  rule.  A  tract  i>f  land  which,  at  the  time  of  sale,  was  \^  <irth 
only  one  hundred  dollars,  or  which  may  have  been  sold  for  one  fourth 
of  its  value,  may  at  the  time  of  eviction  (or  trial  of  the  cauce,  in  which 
.  the  title  is  shown  to  be  invalid)  be  proved  to  be  worth  fifty  times  as 
much.  A  chang'e  of  times,  or  accidental  eircnmstances  may  enhance 
or  reduce  the  value  of  lands,  without  any  exertion  or  expense  on  the 
part  of  the  purchaser,  and  without  any  merit  or  fault  of  his.  In  such 
cases  it  would  he  hard  to  compel  the  seller  to  answer  for  the  full  value 
of  property  which  has  accidentally  increased  in  price,  or  compel  the 
buyer  to  receive  only  the  diminished  value  which  may  have  dcterio* 
rated  by  accidental  causes,  or  sunk  in  value  from  the  time  he  pur* 
chased. 

A  just  standard  of  compensation  oup^ht  not  to  vary  with  a  cliang^e  of 
tiroes,  nor  rise  and  fall  in  consequence  of  fortuitous  circumstances. 

If  the  rule,  as  it  was  laid  down,  hus  been  established  by  a  uniformt 
stream  of  decisions  in  this  state,  of  sufficient  ma^itude  and  force  to 
compel  our  acquiescence  j  and  tliere  is  less  danger  to  be  expected 
from  conforming  to  them  than  from  departing  from  them,  it  would  be 
better  undoubtedly,  to  adhere  to  them. 

That  there  is  no  statute  law  of  this  state,  nor  any  authority  derived 
fftini  the  laws  of  England  to  support  the  rule,  is  quite  clear. 

The  common  law  rule  is,  the  value  of  the  suhject  of  sale,  at  the  time 
of  the  contract  of  sale,  or  the  price  or  consideration  paid,  and  interest 
thereon  from  that  time,  together  with  the  costs  of  eviction,  where  the 
purchaser  has  been  legally  evicted.  (1  Reeves*  History  of  English  Law 
44B.  Co.  Lift,  366.  2  Blk.  Com.  299.  3  Caines*  Pep,  111.  4  Johns,  1.  2 
Caines*  Rep.  192.  7  Johnx.  258.  2  Mass.  Rep.  433.  1  ffenn.  &  Mimf* 
202.     2  Henn.  Of  Munf.  164.) 

This  is  the  general  rule.  Where  fraud  has  been  practiced,  relief 
may  be  had  on  that  ground. 

The  bearing  of  this  rule  on  particular  cases  would  certainly  be  hard. 
A  purchaser  may  expend  large  sums  in  valuable  and  pf^rmanent  im- 
provements on  land  purchased,  which  may  be  all  swept  away  from  him 
by  the  superior  claimant,  and  yet  he  would  be  entitled  to  the  mone 
he  paid  for  the  land  with  interest  and  costs,  and  no  mere.  I  do  not 
know  how  far  a  court  of  Equity,  or  even  a  court  of  law,  might  compel 
the  real  owner  of  land  thus  improved  to  compensate  the  innocent 
improver. 

If  there  id  no  remedy  for  the  evil,  and  it  should  be  found  to  merit 
Ic^slative  attention,  I  have  no  doubt  a  remedy  will  be  provided. 

But  the  decisions  of  our  own  courts,  it  has  been  urged,  for  a  series  of 
years  past,  have  established  a  rule  different  from  that  which  obtains  in 
England*  and  which  may  have  obtained  here  prior  to  the  Tevolution/ 
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which  hai  become  i  settled  rule  of  property,  that  oug^ht  not  now  to  he 
overthrown. 

If  this  indeed  were  the  casc^  I  should  feel  tlie  neceiisUy  of  yield rng  a 
reluctant  submission  to  the  rule  thus  eblablished,  however  stivjivg  might 
he  my  desire  to  preserve  from  violation  and  corruption  those  rule^  of 
Iaw«  whkh  are  venerabl€%  not  merely  for  their  antiquity,  but  uhrch 
have  received  the  sanction  of  ag^s,  the  approbation  of  the  learned  and 
the  wise ;  and  whatever  repugnance  migbt  aiise  from  neeing  them  laid 
prostrate^  sophisticated  or  even  amended  by  any  other  than  legislative 
authority. 

But,  let  OS  examine  those  decisions,  and  see  liow  far  they  are  entitled 
to  that  reverenoe  which  is  claimed  for  them»  and  what  ought  to  be  the 
extent  of  their  controul.  Let  us  see  whether  there  has  been  sucVi  a 
train  of  concurrent  adjudications,  in  number  so  many,  pregnant  with 
arguments  so  forcible,  and  sustained  by  authorities  so  respectable  and 
pointed  as  to  command  our  homage,  and  form  a  body  of  such  woight 
and  potency  as  to  bear  *down  and  supplant  a  subsUntial  ingredient  in 
tile  solid  fabric  of  the  common  Ijiw;  a  law  which  was  received  in  this 
country  at  the  dawn  of  its  jurisprudence,  as  the  palladium  of  our  ovil 
TJghts  ? 

The  cases  to  which  we  have  been  referred,  and  it  is  presumed  that  no 
others  can  be  adduced,  are  three  in  number.  The  first  is  Li6er  H  toe, 
mgmrui  tke  Execuiort  of  Parsons,  (^1  Jtay*«  Hep,  18,  J  tried  in  the  yesr, 
1785,  before  Mr.  Justice  Pendleton,  This  was  an  action  for  a  breach  of 
covenant,  after  eviction,  on  a  deed  of  conveyance  of  a  lot  or  parcel  of 
land.  The  rule  for  the  assessment  of  damages,  was  the  point  in  &> 
pute.  The  counsel  of  the  defendants  contended  for  the  established 
role  of  the  common  law.  The  plaintiff's  counsel  insisted,  that  «tbc 
tmfe  hile  was  the  value  of  the  property  at  the  time  of  eviction,  with  inte- 
rest from  that  time."  Judge  PcndUton  is  reported  to  have  said,  that 
tliere  could  be  no  doubt  of  the  correctness  of  the  rule  contended  for 
oil  the  part  of  the  plaintifTs ;  that  purchases  are  always  made  with n 
view  to  the  rise  in  the  value  of  the  thing  purchased ;  and  that  the  jcoqa- 
pensation  ought  to  be  according  to  tlie  extent  of  the  injury  sustained. 

Now,  all  this  may  be  true,  and  the  position  laid  down  by  the  learned 
Judge,  as  indubitable,  may,  to  men  more  enlightened  than  myaeilf, 
appear  perfectly  clear,  but  to  me  it  remains  as  questionable  as  if  his 
Opinion  had  never  been  delivered.  In  saying  this  I  mean  no  reflection 
on  Judge  Pendleton,  whose  memory  t  highly  respect.  I  say  so,  becaii^ 
I  do  not  perceive  in  his  opinion  as  reported,  any  argument  of  suffideiit 
force  to  convince  my  mind,  that  it  is  well  founded.  I  do  not.  see  hf 
what  deductions  the  position  is  established.  It  is  laid  down  as  an  incon. 
trovertible  dogma,  without  even  glancing  at  any  authority  to  support  it . 
unless  the  solitary  work  of  a  French  civilian,  quoted  by  the  plaintiff's 
counsel,  can  be  considered  as  entitled  to  that  character. 

But  the  rules  of  the  civil  law  do  not  warrant  the  measure  of  damages 
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Iftid  down,  as  an  uniform  standard.    fSee  Pothier  m  OhUgattam^  part  1 
jro,  164.    Poth,  Traite  du  Contrat  de  VerOe,  J^o,  132,  141.J 

The  liext  cafte  ia  Evel^g-h  v.  the  Admimatnatore  of  Stitt^  (1  Bay  92.) 
.Thia  w«a  an  action  to  recover  dama^a  on  the  tviction  of  certain  chat- 
tels, and  being-  a  case  vnder  peculiar  circufMtances^  the  court  left  the 
question  of  damages  to  the  difcreiion  of  the  Jury,  without  laying  down 
any  specific  rule ;  and  the  Jury  found  accordingly  what  thfcy  considered 
an  equiudtU  verdict^  conformable  td  no  certain  standard.  The  case  is 
reported  to  have  been  **  a  nevf  one,  and  a  kind  of  speculaling  contract, 
out  of  the  usual  course  of  things ;  •aithvut  consideration  passing  from  the 
bayera  to  the  sellers,  and  without  any  view  to  the  use  and  labour  of  the 
negroes;"  and  moreover,  that  it  was  one  «* which  was  likely  to  fall 
extremely  hard  on  Burke,  the  only  ostensible  party  in  the  transactioQ» 
&c***  Under  such  circumstances?,  to  be  sure,  it  is  no  g^eat  wonder  if  the 
]>Iaintiff  did  not  recover  the  full  value  of  the  property,  for  which  he 
had  g^ven  nothing ;  but  it  may  be  questioned  whether,  « the  case  being 
%  new  one,  and  likely  to  fall  hard  on  a  particular  person,*'  afforded  aufl^- 
cient  ground  for  excepting  it  from  the  operation  of  the  general  rule, 
which  is  aaid  to  have  been  recognized  by  it,  as  established  in  the  caae 
of  liber  et  ux,  vt.  Vie  Executors  ofPargont, 

Be  that  however  as  it  may,  it  does  not  appear,  that  the  latter  decision 
ibeda  any  light  on  the  former,  or  communicates  any  vigor  to  it.  AU 
.that  can  be  collected  from  it,  is,  that  whatever  the  general  rule  of  law 
en^the  subject,  might  be  conceived  to  have  been,  the  court  did  not  feel 
ittelf  bound  by  it  on  that  occasion,  and  therefore  rejected  it  as  inappli- 
cable to  that  case. 

The  next  is  the  case  of  the  Executors  of  Guerard  vs.  Bivers,  (1  Bay 
965.)  This  was  an  action  of  covenant,  on  a  deed  of  conveyance  of  ]and»  ^ 
after  eviction,  decided  in  the  year  1792. 

The  only  question  was  the  measure  of  damages.  Mr.  Justice  Orimke 
was  for  adhering  to  the  established  rule  of  the  common  law.  Mr.  Jus- 
tice fVdties  was  of  opinion,  ^that  the  Value  of  the  land  lost  by  evictioiv 
at  the  time  of  eviction,  was  the  beat  general  rule  for  the  government  of 
Joiies,  in  case^  of  this  nature ;  but  that  in  special  cases,  the  Jury  might 
niake  the  consideration  money  and  interest  the  rule  of  compensation." 
The  opinion  of  Mr.  Justice  Bay  was,  "  that  the  case  of  Liber  et  ux, 
9S»  the  Executors  of  Parsons,  had  settled  the  law  on  vciy  just  and  legal 
principles.  That  the  case  of  Stitt  vs,  Eveleigh,  was  an  exception  from 
Hie  rale  which  had  been  settled,  authorized  by  peculiar  cirCumstan- 
eeS|  In  which  Ae  Jury  had  exercised  a  proper  discretion,  which  had 
been  acquiesced  in  by  the  parties." 

Now,  there  seems  to  be  nothing  in  these  opinions,  independent  of 
tbdr  being  the  opinions  of  respectable  judges,  to  strengthen  the  deci- 
sion of  Judge  Pendleton,  in  the  case  before  mentioned.  They  furnish  no 
iiata  by  which  their  legal  merits  may  be  tested.  I'be  position  of  Judge 
Pendlefon  stands  on  the  naked  basis  on  which  he  placed  it,  unclothed 
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^ith  even  a  ,«^^  onu.thontv,  anJ  unsupported  by  any  consequent  rea^ 

Th^on^nion  ni  .Ivd^^  f^'^'''  ^'^'''  ''^^^'^'  ^"^  '^^^^  ^""^  subvert,  than 
to  slrcn-'thcn  nm!  ../fir",  .t.  He  a-rees  that  it  nnay  be  the  best  general 
rule  ;  but  that  in  t>pcciAl  c.ses  it  may  be  clep:irte.a  from.  If  the  rule  is 
to  be  tlitis  qualihcJ,  nil  its  rigid  fibres  would  soon  dissolve  like  wax  and 
its  ener«-v  be  deatrovfiii-  ^^  would  quickly  be  drowned  in  the  multi- 
tude of  exr'''>'fo:is,  which  would  be  made  to  it,  unless  iiideed  the  "spe- 
cial ca*^es'*  which  ought  to  be  considered  as  exceptions,  could  be  accu- 
ratelv  defined,  so  that  ihey  might  be  easily  distinguished,  and  the  rea- 
sons ibr  exceptin^;^  tliem  clearly  seen.  But  if  this  cannot  be  done,  it 
xvou'.d  be  better  to  leave  the  rule  as  it  has  been  transmitted  to  us,  than 
t,v  fancied  improvements  and  crude  amendments,  to  adulterate  and 
spoil  it. 

From  all  these  considerations,  I  have  stated,  and  many  more  which 
Tjiig'ht  be  mentioned,  if  it  were  necessary,  1  am  clearly  of  opinion,  that 
the  only  lef;al  standard  of  damages  or  compensation,  in  a  case  like  the 
present,  is  that  rule  which  was  established  in  England,  at  the  time  when 
the  common  Jaw  of  that  country  was  adopted  in  this,  and  that  it  has 
always  reniaincd  the  same  :  And  further  that  the  judiciary  of  this  coun- 
iry  have  pot,  and  never  had  any  right  or  authority  to  substitute  any 
other. 

1  shall  not  undertake  to  say  to  nhat  point  it  might  be  wis^  in  tht* 
legislature  to  change  or  amend  the  rule;  and  whether  it  might  not  be 
better  to  adopt  the  rules  of  the  Civil  Law  in  relation  to  this  subject.  I 
am  however  pre])arcd  to  say  decisively,  that  the  rules  of  the  Civil  Law, 
as  they  were  established  in  the  livvw.n  Empire^  in  the  time  of  Jvstiniani 
or  as  they  prevail  at  this  day  in  France,  or  any  other  countrj-  in  Euro]>c, 
are  no  ways  binding  on  us,  unless  they  have  been  incorjjorated  in  our 
code,  and  are  part  of  the  known  and  established  laws  of  the  land.  Yet 
I  think  very  highly  of  the  Civil  Law  ;  so  far  as  lam  acqtiaintcd  with  it,  it 
appears  to  me  to  be  a  most  admirable  and  excellent  system  of  i-ules, 
founded  on  the  most  .solid  and  dura!)lc  principles  of  jurisprudence  and 
pure  morality. 

liut  if  the  Civil  Law  were  t*o  be  our  guide  in  the  case  now  t6  be  de(5i- 
ded,  it  is  by  no  means  clear  that  the  verdict  ought  to  stand. 

By  the  Civil  Law,  as  it  prevails  in  France,  the  seller  is  bound  t©  refund 
to  the  buyer  on  eviction,  the  original  price,  and  also  the  increased 
value  of  the  Janils,  together  with  the  expenses  of  the  improvements 
made.     But  this  rule  is  qualified  by  the  intention  of  the  parties. 

In  case  of^an  inniicnse  augmentation  in  the  price  of  land,  or  value  of 
the  in»j)rovemcnts,  the  seller  is  only  bound  to  answer  for  such  moderate 
damages  as  tlie  parties  miglit  be  supposed  to  have  anticipated  when 
the.  contract  was  entered  into.  fJ^othier,  Troite  chi  Contrat  de  x^ilc^ 
Ao.  lo2,  141.)  The  seller  is  not  bound  to  restore  the  price  paid,  if 
the  buyer  knew  at  the  time  of  the  sale,  the  danger  of  eviction.  If  the 
buyer  has  derived  a  profit  Irom  the  delerloration  of  the  property,  while 
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in  h'la  possession,  the  seller  shall  be  entitled  to  retain  of  the  price 
received,  a  sum  equivalent  to  that  profit.  AnJ  the  seller  roiist  reim- 
burse the  buyer  all  reparations  and  ameliorations  made  upon  the  land, 
or  cause  it  to  be  done  by  the  party  who  shall  evict  him.  ('Code  Civif, 
dca  Fra7icaie,  L  3,  Tit.  6,  c.  4.) 

Where  no  fraud  is  imputed  to  the  party  to  perform  the  oblig-ation, 
damig-es  are  not  to  be  assessed  above  the  vahie  of  the  thing  sold  ;  and 
is  not  liable  for  a  rise  in  the  price  or  value  of  the  thing*.  fPothiev  ori 
Obligations,  JsTo.  164,  165.  J 

If  the  value  of  the  things  diminishes  before  eviction  the  seller  has  the 
advantat;-e  of  it. 

According  to  our  law,  the  principle  upon  which  a  chiim  to  damage^ 
is  founded  in  a  case  like  the  present,  being  the  breach  of  an  implied 
covenant  of  seisin,  the  violation  of  the  coniract  must  be  coeval  with  Llie 
date  of  the  contract,  and  therefore  cannot  be  extended  to  embruce 
causes  arising  afterwards.  It  is  for  this  reason  the  increased  pr  diniin- 
ished  value  of  the  subject  of  the  contract  cannot  be  ^idmitted  to  enhance 
or  reduce  the  ^r^ari/i/m  of  compensation. 

If  tlic  claim  was  founded  on  a  warranty  of  title,  or  covenant  to  war- 
rant, after  eviction,  then  indeed  there  might  be  room  to  contend,  that 
the  compensation  ought  to  be  adequate  to  the  real  injury  sustained  in 
consequence  of  the  eviction,  and  ought  not  to  be  restrained  to  the 
^price  paid  and  interest.  I  am  not  however  prepared  to  say,  that  a 
different  rule  could  he  apphcd  in  that  case,  but  I  am  clear,  that  it 
would  be  well  if  a  different  rule  could  be  applied,  especially  ^  here 
valuable  improvements  have  been  m:ide  by  the  purchaser  on  the  land, 
or  where  it  has  been  deteriorated  by  his  use  of  it. 

On  questions  such  as  those  which  are  involved  in  the  present  cas^, 
where  the  law  is  somewhat  uncertain,  the  responsibility  which  attaches 
to  the  magistrate  who  is  in  any  degree  influential  in  settling  it,  is  a 
matter  of  serious  concern.  The  anxiety  which  this  reflection  has  pro- 
duced in  my  mind,  must  be  my  apology  for  the  enormous  length  and 
prolixity  of  this  opinion,  the  result  of  which  is,  that  the  motion  ought 
to  be  granted  and  a  new  trial  awarded. 

Iq  the  application  of  the  rule  which  has  been  laid  down,  fpr  the 
damages  to  be  assessed  in  a  case  like  the  present,  a  difficulty  may 
occur  in  ascertaining  the  amount  of  the  sum  to  be  refunded  with  inte- 
rest. Jn  the  present  case,  three  tracts  of  land  were  purchased,  as  fomi- 
\ng  one  entire  body  of  land,  and  a  gross  sum  agreed  on  by  way  of  con- 
sideration. There  was  no  specification  of  the  separate  value  of  each 
distinct  parcel,  por  can  it  be  known  what  was  the  estimated  value  of 
the  part  lost  by  the  grant  to  Newton,  at  t}ie  time  of  tl>e  sale  to  the 
defendant.  This  being  the  case,  it  must  follow  necessarily,  that  the 
price  given  for  it  must  be  ascertained  by  an  avei-age  estimate  of  the 
whole  land  bought,  formed  from  a  compariscm  with  the  gross  amount 
of  the  price  agreed  to  be  givea  f(>r  it.    fBvt  fcc  Bnr>'^s  ts.  Peny-^ 
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This  perhaps  ought  not  to  be  the  rule  where  tlie  land  lost  is  of  une^ 
qaal  value  with  the  land  for  which  the  title  has  not  failed ;  but  where 
the  part  lost  and  the  part  preserved  are  of  the  same  or  nearly  the  same 
average  value,  the  best  rule  appears  to  me,  that  which  I  have  suggested. 
In  case  the  land  lost  should  be.  proved  lo  be  considerably  inferior  of 
superior  in  value,  at  the  time  of  the  sale,  to  the  rest  of  the  land  bought 
at  the  same  time,  or  to  be  very  unequal  in  their  average  value,  then  a 
better  rule  would  be  to  leave  it  to  the  Jury  to  assess  the  value  at  the 
time  of  the  contract,  being  guided  in  their  assessment  by  the  price  or 
Gonfideration  given  for  the  whole  of  the  land  purchased.  fSee  5  John. 
49.    2  IKwm.  «  JMim/.  1(54.  J 

Justices  Grindeef  Brevard,  JVo</,  and  Colcock,  present. 

Justices  Bay  and  Smtk  absent. 

JSTofe  1.— See  7  John.  258,  Kent  vs.  Welch.  (Citing  2  Caines  R.  188. 1 
T.  R.  584.  Cro.  Eli?.  914.  Cro.  Jac.  425.  2  John,  R.  1.  8clw.  N.  P. 
413. 4  Co.  80.)  2  Binney,  49,  Henry  vs.  Morgan.  7  Pothier  on  Obligatitxn, 
n,  164,  Part  1«  n.  165.  4  John.  1,  Pitcher  vs.  Livingston.  3  Caines 
111,  StaaU  vs.  TanEyck.'  1  Ersk.  206.  1  Kaime's  Equ.  284.  2  John. 
484.  Co.  Litt.  193,  32,  a.  ^  8aund.45,  note,  5  John.  49,  Morris  vs. 
Phelps.  2  Esp.  Ca.  639.  5  John.  120,  Kortz  vs.  Carpenter.  3  John. 
471.  8  Co.  89,6.  1  Com.  Rep.  228.  1  H.  Blk.  17.  4  Dall.  436.  Co. 
Lltt,384,n.    lFonbl.366.    2  Blk.  Rep.  1078. 

JVo^e  2.^-See  Doug.  654.  Bree  vs.  Holbeck ;  Admor.  cum  te»tam,  4ftn«« 
found  a  forged  mortgage  among  t^estator's  papers  and  sold  and  assigned 
bonajide.  It  was  held  no  fraud.  The  assignor,  it  was  said,  did  not 
covenant  for  the  goodness  of  the  title.  The  plaintiff  shotild  have  looked 
to  that.  [  The  above  cate  is  from  4  Vol,  Judge  Brevard*  t  MS,  Mep,  51 .    R. 


Robert  W—  and  Wife  vs.  E.  L— — ,  Carpenter. 

To  say  of  a  woman,"  I  caught  Lucy  W in  bed  with  Ephraim  M " 

is   Hot    actionable.    Words   charging  a  woman  with  a  breach  of 
chastity,  are  not  actionable,  unless  special  damages  be  proven. 

JLRIED  before  Mr.  Justice  i?/cAar^j^on,  at  Newberry, 
March  Term,  1819. 

This  was  an  action  of  slander  on  the  following  words  : 
"  I  caught  Lucy  W—  in  bed  witli  Ephraim  L— ." 
To  which  the  defendant  demurred  generally.  And  the 
Court  sustained  the  demurrer ;  from  which  decision  the 
plaintiffs  appealed,  and  moved  to  set  aside  the  judgement 


November  Term.  805' 

OQ  demurrer,  and  for  leave  to  execute  a  nvrit  of  enquiry  on 
the  ground  y  that  the  words  are  actionabk. 

Mr»  J\\^t\cc  Richardson  delivered  the  opinion  of  the 
Court. 

The  only  question  is,  whether  words  charging  a  woman 
wUh  a  breach  of  chastity,  are  actionable?  That  they  are 
not  acdonable,  without  special  daniage  following,  has  been 
long  since  settled,  in  the  case  of  Boyd  vs»  BrenU  See 
also  cases  of  Buys  vs.  Gillespie^  2  John.  115.  BrooJker 
vs.  Coffin^  5  John.  188. 

.  To  such  decisions,  I  will  barely  add,  that  this  b  one 
of  those  decisions,  springing  from  Common  Law  doc- 
trines often  complained  of,  but  now  requiring  legislative 
aid  to  remedy  after  inveterate  practice. 

The  motion  is  therefore  unavoidably  dismissed. 

Justices  Colcockj  Nott  and  Johnson^  concurred. 

Mr.  Justice  Gantt  dissented. 

(fNeal^  for  the  motion.  * 
Bauskett^  contra. 


Catharike  Bates  vs.  John  Quattleboic. 

A.  Brought  an  action  agsdnst  B.  for  the  convenion  of  a  quantity  of  coW 
ton,  and  obtained  a  verdict ;  a^d  afterwards  commenced  another  ac- 
tion for  the  conversion  of  a  part  of  the  same  cotton,  Held^  that  the 
fonner  recovery  was  a  good  plea  in  bar  to  the  second  action. 

XRIED  before  Mr.  Justice  Johnson^  at  Lexington, 
October,  1819. 

This  was  a  Summary  Process,  brought  to  recover  the 
vialue  of  some  cotton,  charged  to  be  the  property  of  the 
plaintiff,  which  the  defendant  had  converted  to  his  own 
use. 

The  defendant  pleaded  a  former  recovery  in  bar,  and 
produced  the  record  of  a  special  action  on  the  case,  in 
which  it  was  alleged  that  the  plaintiff  had  carried  a  large 
quimtity  of  cotton  to  the  defendant's  machine  to  be  picked 
and  packed,  and  that  by  his  negligence,  it  had  been  burnt 
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and  destroyed,  in  which  the  plaintiff  had  a  verdict  for  » 
large  sum, 

rhe  plaintiff  admitted  that  this  action  was  brought  for 
part  of  the  same  cotton,  but  offered  to  prove  that  before 
the  cotton  was  burtit,  the  defendant  had  taken  from  it  his 
toll  for  picking  and  packing,  and  insisted  that  the  plaintiff 
was  entitled  to  recover  the  value  of  the  cotton  so  taken  in 
this  action,  as  the  defendant  was  not  entitled  to  toll,  as  the 
cotton  was  not  picked  and  packed. 

The  Court  being  of  opinion  that  the  former  recovery 
was  a  bar  to  the  present  action,  gave  a  decree  for  de- 
fendant. 

A  motion  was  made  to  set  aside  the  decree,  and  for  a 
new  trial  on  the  ground,  that  the  plaintiff  was  not  barrel 
by  the  former  recovery. 

Mr.  Justice  Johiison  delivered  the  opinion  of  the 
Court. 

This  case  has  been  submitted  without  argument,  and 
I  am  wholly  unable  to  sec  any  foundation  for  the  present 
motion.  In  the  first  action,  the  plaintiff  had  a  right,  and 
doubtless  did  go  for  the  whole  quantity  of  cotton  delivered, 
and  if  she  did  not,  she  was  equally  concluded,  because  she 
would  not  have  been  allowed  to  split  up  an  entire  cause  of 
action  into  as  many  as  she  might  think  proper.  The 
Jury  who  tried  that  cause,  were  bound  to  allow  her  the 
Value  of  all  the  cotton  delivered ;  and  whether  he  was  enti- 
•tledto  or  did  take  his  toll,  was  a  matter  of  no  consequence, 
for  if  they  made  the  value  of  seed  cotton  the  measure  of 
damages,  then  he  was  entitled  to  no  allowance,  but  if  they 
made  the  value  of  cotton  picked  and  packed,  the  standard, 
then  a  deduction  ought  to  Jiave  been  made  for  the  expen- 
ses of  picking  and  packing,  ' 

The  motion  must  be  refused. 

Justices   Colcock^   Nott^   Gajitt  and  Richardson^   con- 
curred. 

Butler  y  Butler^  for  the  motion, 
^^tarky  contra. 
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James  K,  .Douglass  &  Co.  vs.  Charles  Spears. 

A  memorandum  signed  by  the  defendant  only,  whereby  he  agreed  to 
deliver  a  quantity  of  cotton,  takes  the  case  out  of  the  statute  of  fraudsi 
though  not  signed  by  the  purchaser. — f^^'J 

X  HIS  was  an   action  of  assumptit,   founded   upon  the 
following  written  memorandum  : 

"  I  hereby  engage  to  deliver  J.  K.  Douglass  &  Co. 
seventy  square  bales  of  cotton,  all  in  good  order,  ten  days 
from  this  date,  at  Sumter's  landing,  they  allowing  me 
twenty-five  cents  per  pound,  payable  sixty  days  from  date 
of  delivery;  as  many  of  the  bags  as  are  rent,  I  engage  to 
have  all  mended  before  delivery,  and  if  the  sample  sent 
does  not  meet  Mr.  Douglass'  approbation,  this  agreement 
is  not  considered  as  binding,  only  I  am  to  have  notice  in 
two  days  from  this  date  to  that  effect,  this  28th  March, 
ISir.  Charles  Spears." 

The  declaration  alleged  that  the  sample  was  approved 
of  within  the  two  days  specified  in  the  contract,  of  which 
the  defendant  had  due  notice,  and  the  breach  assigned,  was 
that  defendant  had  not  delivered  the  cotton  or  any  part 
of  it.  It  appeared  in  evidence,  that  the  plaintiff's  boat 
was  ready  to  receive  the  cotton  at  the  time  specified,  and 
that  the  plaintiffs  had  used  all  diligence  to  procure  a 
delivery,  first  by  sending  a  boat  to  receive  it,  and  after- 
wards in  sending  waggons. 

The  cotton  was  weighed  by  the  appointment  of  the  de- 
fendant, and  security  which  had  been  demanded  by  hira^ 
though  not  required  by  the  agreement,  had  been  tendered 
for  the  payment  of  the  cotton. 

It  appeared  further  in  evidence,  that  on  the  evening,  pre- 
vious to  this  contract  being  entered  into,  information  had 
been  received,  that  cotton  had  risen  in  Charleston  two 
cents  in  the  pound,  but  it  did  not  appear  by  any  positive 
testimony  that  plaintiffs  were  apprized  of  it,  and  the  de- 
fendant, after  th£  circumstance  of  the  rise  was  communi- 
cated to  him,  observed  that  as  the  bargain  was  made,  he 
hoped  Mr.  Douglass  would  derive  profit  from  it. 
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The  counsel  for  the  plaintiflFs  in  the  argument  of  tlic 
case,  insisted  upon  their  right  to  recover  the  difference  b'j- 
tween  the  price  agreed  to  be  given  for  the  cotton  and  the 
rise  which  had  taken  place. 

For  defendant  it  was  argued,  that  the  contract  was  not 
mutuaUy  binding  at  the  time  of  its  being  entered  into,  and 
consequently  the  defendant  had  a  right  to  refuse  a  com- 
pliance with  it. . 

The  Jury  found  for  the  plaintiffs  S436  26.  When  the 
verdict  was  handed  in,  it  appeared  from  something  which 
was  said  by  the  foreman,  that  they  had  allowed  for  wag- 
gon hire. — But  as  the  declaration  contained  no  charge  6f 
that  kind,  the  Presiding  Judge  recommended  to  the  Jur}- 
a  reconsideration  of  their  verdict,  and  to  deduct  what  had 
been  allowed  on  that  account.  The  Jury  returned  a  ver- 
dict diminished  only  by  one  cent. 

Defendant  moved  in  arrest  of  judgement  on  the  fol- 
lowing grounds,  viz. 

1st.  That  from  the  contract  as  set  forth  in  the  declara- 
tion of  plaintiffs,  they  ought  not  to  recover,  in  as  much  as 
the  contract  was  not  at  the  time  of  the  signing  and  execut- 
ing the  same,  as  appears  by  the  said  declaration,  and  the 
copy  of  the  contract  endorsed  thereon,  mutually  binding 
on  each  of  the  parties,  and  therefore  not  in  law,  a  contract 
binding  on  the  defendant  to  perform.  And  for  the  non- 
performance of  which  plaintiffs  have  no  right  to  recover  of 
the  defendant. 

2d.  Because  the  agreement  declared  on  is  nudum  factum^ 
as  there  does  not  appear  to  have  been  mutual  considera* 
tions  on  the  part  of  the  plaintiffs,  and  the  defendant  alone 
bound. 

And  if  those  grounds  should  not  avail,  it  is  moved  that 
a  new  trial  be  granted  on  the  following  grouinds  : 

1st.  That  the  written  instrument  produced  in  evidence 
is  not  a  contract  binding  on  the  defendant  or  upon  which 
the  plaintiffs  can  recover;  not  being  mutually  obli- 
gatory when  entered  into,  and  that  the  Presiding  Judge 
mistook  the  law  and  misdirected  the  jury  in  saying  to 
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them  that  it  vras  a  good  contract  in  law  on  which  the  plain- 
tiffs might  recover. 

2d.  Because  the  Jurj'  Found  damages  for  boat  and  wag- 
gon hire,  although  the  plaintifTs  declaration  had  no  count 
on  which  such  finding  could  be  predicated,  and  it  was  not 
claimed  by  plaintiflP's  counsel ;  and  neither  the  law,  or  facts 
of  the  case  warranted  the  finding  which  is  excessive  and 
unlawful. 

3d,  Because  the  notice  given  of  the  approval  of  the  sam- 
ple of  the  cotton,  by  the  plaintiffs  was  not  in  time,  sup^ 
posing  the  agreement  was  binding  in  law. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Gdntt. 

It  is  difficult  to  conceive,  when  reference  is  had  to  the 
contract  entered  into  by  the  defendant  in  this  case,  how  an 
opinion  could  be  entertained  that  it  was  not  mutually  bind- 
ing between  the  parties.  It  is  a  contract  on  the  part  of 
the  defendant  to  deliver  cotton  at  a  certain  time,  to  be  paid 
for  at  a  certain  time  and  price,  by  the  plaintiffs,  with  a  con- 
dition annexed  in  favor  of  the  plaintiffs,  whereby  they  are 
not  to  be  bound  by  the  terms  of  it,  should  they  disapprove 
of  the  sample  of  the  cotton,  which  was  sent  for  inspection. 
The  contract  is  one  in  presently  subject  to  this  defeazance 
alone,  on  the  part  of  the  plaintiffs. 

The  sample  of  cotton,  however,  was  approved  of,  and 
the  defendant  had  notice  within  the  prescribed  period  of 
two  days,  a  fact  averred  in  the  declaration,  and  satisfac- 
torily established  in  proof. 

Is  it  supposed,  that  because  both  parties  did  not  sign 
this  written  contract,  that  therefore  it  was  not  obligatory 
upon  the  one  who  did.  The  case  o{  Egerton  vs.  Mathtnvs^ 
C6  East^  30r,^  answers  the  objection.  There  the  action 
was  brought  upon  the  following  memorandum  in  writing: 
*'  We  agree  to  give  Mr.  Egerton  19^.  per  pound,  for  30 
bales  of  Smyrna  cotton,  customary  allowance,  cash  three 
per  cent,  as  soon  as  our  certificate  is  complete," 

f Signed)  "  Mathews  &  Turnbull." 

?7 
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It  was  there  contended,  that  the  contract  being  alto- 
gether executory,  and  no  conskLration  appearing  on  the 
face  of  the  writing  for  the  promise,  nor  any  mutaality  in 
the  engagement,  it  was  void  by  the  statute  of  frauds. 
L^rd  Ellenkorcvgh  said  '^  this  was  a  meinorandajn  of  the 
bargain,  or  at  least  so  much  of  it  as  was  sufTicient  to  bind 
the  parties  to  be  charged  therewith,  and  whose  signatures 
to  it  is  all  that  the  statute  requires.'^  The  first  ground  in 
arrest  of  judgment  must  fail. 

On  the  second  ground  in  arrest,  it  is  almost  unnecessary 
to  say  that  this  contract  cannot  be  considered  in  the  light 
of  a  jwdinn  pactum » 

Any  degree  of  reciprocity  will  prevent  the  agreement 
from  being  cotisidered  in  that  light.  Here  the  considera- 
tion was  expressed,  and  considered  by  the  defendant  as  the 
fall  value  of  the  article  which  he  contracted  to  deliver. 

The  objections  in  an  est  of  judgment  being  disposed  of, 
the  first  ground  taken  for  a  new  trial,  and  which  is  bot- 
tomed upon  a  supposed  want  of  validity  in  the  contract 
to  bind  the  defendant,  must  fall  with  them. 

In  regard  to  the  second  ground  for  a  new  trial,  that  the 
Jury  found  damages  for  boat  and  waggon  hire,  this,  atthei 
utmost,  is  only  conjectural.  It  does  not  appear  by  Ae 
verdict;  and  the  observations  made  by  the  Court  to  thfc 
Jury,  and  the  alteration  of  the  verdict  thereupon,  afford 
ground  to  believe  that  no  allowance  was  made  for  waggon 
hire. 

They  may  have  allowed,  and  probably  did,  damages  <m. 
account  of  the  demurrage  of  the  boat,  and  this  they  had  a 
right  to  do.  Nor  are  the  Court  prepared  to  say  in  a  case 
of  this  kind,  where  the  party  goes  for  general  damages, 
that  the  Jury  might  not  have  taken  into  their  consideration 
disappointment  on  account  of  the  waggons  which  had 
been  «cnt  for  the  cotton. 

The  observations  of  the  Presiding  Judge  grew  out  of 
the  impulse  of  the  moment,  and  were  introduced  exma^ 
jcri  cautela. 

The  evidence  dir,nrovcs  the   correctness  of  die  third 
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ground  takeo,  as  it  was  beyond  doubt  expres:>  and  satis- 
factory, that  defendant  had  notice  that  the  sannple  was  ap- 
proved of  by  Douglass  within  the  two  days. 

The  defendant  therefore  can  take  nothing  by  his  motion, 
and  this  is  the  opinion  of  the  Court. 

Justices  Colcock^  Jahuiion  and  Rkharcficn^  concurred. 

Levy^  for  the  motion. 
Blandtn^^  contra. 

f^A.^— Koget  Yg.  Mcrritt,  &  Clap,  2  Caincs'  Rep.  117.  R. 


James  Swanzy  vs,  Jamls  Hunt,  Sheriff. 

The  sberifris  a  mere  niinisterial  officer,  and  is  justifiable  in  servinjj  % 

foreign  attachment,  thoiig-h  the  defendant  may  have   been   in  the 

state  at  the  time  the  writ  wis  issued. 
No  person  can  take  advantage  of  a  fraudulent  deed,  but   creditors  and 
.•purchasers ;  but  the  sheriff  in  attaching-  property   of  a  debtor,  in  the 

possession  of  a  third  person,  to  wliom  it  had  been  ft-audulently  con-. 

veyed,  is  considered  as  the  lawfully  authonzed  agent  of  the  creditors. 

XRIED  before  Mr.  Justice  Richardson^  at  Spartan- 
burgh,  Fall  Term,  1819. 

.  This  was  an  action  of  trover  to  recover  damages  for 
tWQ  negroes  and  some  other  properly  levied  on  by  the 
Sheriff,  as  the  property  of  yohn  Broxim^  by  virtue  of  a 
foreign  attachment. 

\t  was  proved  that  Brown  made  a  deed  of  conveyance 
to  the  plaintiff  for  the  said  property,  a  few  days  before  the 
attachnaent  issued,  and  that  the  plaintiff  gave  his  note  for 
the. payment.  There  was  some  evidence  adduced  to  show 
tba^  the  defendant  in  attachment  was  within  the  state,  when 
the  attachment  issued. 

The  Judge  charged  the  Jury  that  if  they  believed  the 
deed  was  cnade  to  defraud  the  creditors  of  Brown^  the 
Sheriff  was  justified  until  the  attachment  was  set  aside  by 
OQOtion. 
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The  defendant  moved  the  Court  of  Appeals  for  a  new 
trial. 

1st.  Because  the  Judge  misdirected  the  Jury  in  statiiig 
that  the  Sheriff  was  justifiable,  though  the  defendant  in 
attachment  was  within  the  state  when  the  attachment 
issued. 

2d.  Because  the  defendant  in  attachment  was  proved 
to  be  in  the  state  when  the  attachment  issued. 

3d.  Because  the  Sheriff  could  only  justify  himself 
even  if  the  deed  were  fraudulent,  by  showing  that  he 
seized  the  property  by  a  valid  process,  at  the  suit  of  an 
attaching  creditor, 

Mr.  Justice  Richardson  delivered  the  opinion  of  the 
Court, 

I  need  not  narrate  the  evidence  to  show  that  the 
plaintiff  colluded  with  JoIiJi  Broxvn^  to  cover  his  property 
from  his  creditors  :  It  was  abundant  and  satisfactory. 
But  as  none  but  creditors  or  purchasers  could  take  advan- 
tage of  the  fraudulent  conveyance  made  to  the  plaintiff  of 
all  Brown's  personal  property,  it  became  necessary  to  show 
that  the  Sheriff  was  the  lawfully  authorized  agent  of 
the  creditors.  To  prove  that  he  was,  the  Writ  of  Attach- 
ment was  given  in  evidence.  A  witness  swore  he  believ- 
ed Jolm  Broivn  was  within  the  state  at  the  time  the  at- 
tachment issued.  And  the  sole  question  is,  does  the  At- 
tachment justify  the  sheriff,  though  Brown  may  have  been 
within  the  state  ?  There  can  be  no  doubt,  but  that  upon 
full  proof  of  the  fact,  the  Attachment  may  be  set  aside 
upon  the  motion  of  the  proper  party ;  but  until  it  be  ac*- 
tually  set  aside,  the  officer  of  the  Court  must  obey  its  for- 
mal mandate,  though  it  may  have  been  issued  by  mistake. 
This  officer  is  ministerial,  and  his  duty  being  written  in  the 
precept,  he  can  have  no  discretion  upon  that  point. 

The  distinction  is  between  a  t?5i(/and  a  voidable  wnU 
The  former  is  a  nullity,  and  can  afford  no  justification, 
llie  latter  is  valid,  and  enforces  obedience,  until  actually 
iiet  aside  by  extrinsic  testimony,  and  until  then  must  be 
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pbcyecL  (Se^  6  Bac.  692.  12  ModA1^9.  2  Jones^ 
11 4. J  Whom  would  you  move  to  set  it  aside  f  The 
Judge  and  not  the  Jury  surely ;  unless  some  issue  of  fact 
were  made  up  for  the  express  purpose ;  and  then  the 
Judge  must  decide  the  motion  upon  the  fact  found  by  the 
Jury.  The  Judge  always  decides  upon  the  process,  and 
the  manner  of  it. 
Suppose,  for  the  purpose  of  the  present  suit,  the  Jury  had 
considered  the  attachment  a  nullity,  and  had  taken  the 
negroes  from  the  sherifil,  and  then  the  plaintiff  in  attach- 
ment had  gone  on,  and  still  qbtained  a  verdict  on  the  writ 
of  attachment  (which  assuredly  he  might  still  do,  being  no 
party  to  the  present  action,  and  which  might  well  happen, 
as  it  could  not  appear  on  record  that  the  former  Jury  held 
it  void  by  their  verdict  in  a  different  case,  nor  could  we 
adjudicate  their  interest  in  this  action,)  what  an  incon- 
sistencv  must  then  follow ;  the  latter  verdict  would  re- 
quire  the  sheriff  to  produce  the  negroes,  while  the  former 
would  already  have  taken  them  from  him. 

The  Sheriff  is  justified  by  a  writ  good  upon  its  face, 
till  the  plaintiff  shows  his  right  of  property,  and  in  this  he 
has  failed. 

The  motion  is  refused. 

Justices  Colcock^  Nott,  Gantt  and  Johnson^  concurred. 

M^Dufi'e^  for  the  motion. 
Qist^  contra. 


John  Simkins,  Ordinary,  vs.  John  Powers. 

No  action  will  lie  against  an  Administrator  or  his  securities,  until  they 
have  been  cited  to  appear  before  the  Ordinary,  to  account  for  the  act- 
ings and  doings  of  the  administrator;  and  a  decree  of  the  Ordimuy 
obtained  thereupon. — C^-J 

X  HIS  was  an  action  brought  in  the  name  of  John  Sim- 
kins,  as  Ordinary  of  Edgefield  district,  against  the  defend- 
ant, as  surviving  obligor  on  an  administration  bond. 
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The  estate  had  not  been  finally  settled  up  in  tlie  Ordina- 
ry's o$ce,  nor  had  ^ny  citation  issued  to  c^U  the  defendant 
into  that  Court  previous  to  the  institution  of  this  action 
on  the  bond. 

The  case  was  tried  at  Edgefield,  March  Term,  18—. 

The  Presiding  Judge,  (Mr.  Justice  Gantt)  conceiving 
that  the  action  was  prematurely  brought,  in  as  much  as 
there  had  been  no  decree  of  that  Court  for  distribution,, 
nonsuited  the  plaintiff. 

The  plaintiff  has  appealed  for  supposed  illegality  in  the 
decision  below. 

Mr.  Justice  Ganti  delivered  the  opinion  of  the  Courts 
By  the  act  of  March,  1789,  for  granting  probates  of 
wills  and  letters  of  administration,  and  other  purposes,  it 
is  required,  that  on  the  appointment  of  an  administrator 
andlettersof  administration,  granted,  he  shall  enter  into 
bpnd  with  condition,  among  other  things,  ^^  that  he  shall 
make  a  just  and  true  account  of  his  actings  and  doin^ 
when  required  by  the  said  court,  and  all  the  rest  of  the  said 
goods,  chattels  and  credits  which  shall  be  found  remaining 
upon  the  account  of  the  said  administration,  the  same  betng- 
Jirst  allowed  by  the  said  Courts  shall  deliver  and  pay  unto 
such  persons  respectively  as  are  entitled  to  the  same  by 
law,"  &c.  From  this  view  of  the  law,  it  is  obvious  that 
the  Court  of  Ordinary,  and  that  alone,  is  the  proper  tri- 
bunal for  the  settlement  of  the  afTiiirs  of  the  estate.  And 
it  is  the  duty  of  that  Court  in  every  case  of  default  to  cite 
the  administrator  before  him,  that  the  cause  may  be  made 
to  appear.  If,  after  having  done  so,  the  administrator 
does  not  act  in  conformity  with  his  duty  as  pointed  out  by 
law,  the  Ordinary  in  such  case,  may  call  in  the  aid  of  this 
Court  to  enforce  obedience,  by  a  suit  upon  the  adminis- 
tration bond.  A  distributee  is  not  entitled  to  a  remedy 
by  action  upon  the  bond  till  distribution  decreed;  for 
until  the  estate  is  setded  up,  how  can  it  appear  what  is  the 
dividend  to  which  he  is  entitled. 

Were  it  otherwise,  that  the  Court  of  Common  Picas 
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should  exercise  jurisdiction  in  cases  of  this  nature  where 
no  return  had  been  made  in  the  Court  of  Ordinary,  it  will 
be  seen  at  the  first  glance,  that  a  whole  term  might  be  em- 
ployed in  investigating  the  affairs  of  an  estate,  and  then 
have  made  but  little  progress*  Such  is  not  the  law.  Con- 
stituted for  that  special  purpose,  the  Court 'of  Ordinary 
Hiust  take  cognizance  of  all  matters  relative  to  the  affairs 
of  the  estate.  AU  that  is  due  to  and  payable  from  the 
estate  is  there  to  be  accounted  for  by  the  administrator^ 
and  when  a  final  adjustment  is  made,  and  the  account 
closed,  it  is  the  duty  of  the  Ordinary  to  decree  distribu- 
tion of  what  remains.  What  is  it  that  the  administrator 
is  to  deliver  and  pay  over?  I  answer  in  the  words  of  the 
act,  that  which  has  been  first  allowed  by  the  Court  of  Or- 
dinary. Nothing  of  this  kind  has  been  sanctioned  by  that 
Court,  and  for  the  want  of  it,  we  think  the  nonsuit  belo\f^ 
was  legally  awarded. 

Justices  Colcock^  Nottj  Johnson  and  Richardsonj  con- 
curred. 

Butler  is?  Butiery  for  the  motion. 
M^Duffie^  contra. 

^fl. J— Ordinary  vs.  Williams  &  Parkman,  1  Nott  &  M'Cord,  5S7.   B. 


CONSTITUTIONAL  COURT 

OF 

South-Carolina,  January  Term,  1820 — Charleston. 


JUSTICES  PRESENT  THIS  TERM. 

ELIHU  HALL  BAY,  RICHARD  GANTT, 

CHARLES  J.  COLCOCK.     DAVID  JOHNSON, 
ABRAHAM  NOTT,  JOHN  S.  RICHARDSON, 

DANIEL  E.  HUGER. 


State  vs»  De  La  Foret. 

An  arobasaador  or  Public  Minister  of  a  foreign  Prince  or  State»  is  not 
amenable  to  the  laws  of  the  nation  to  which  he  is  sent, — C^'J 

The  Law  ofNations  does  not  exempt  a  foreign  Consul  from  liability  to 
the  laws  of  the  state  in  which  he  resides. — C^O 

The  Federal  Courts  have  not  exclusive  jurisdiction  with  regard  to  of- 
fences committed  by  foreign  Consuls  in  the  United  States;  but  the 
Consul  is  amenable  to  the  laws  of  the  state  in  which  he  commits  an 
oifencQ. 


Tf 


.  HE  defendant  was  indicted  in  the  Circuit  Court  of 
Charleston,  in  January  Term,  1816,  for  an  assault  and 
battery. 

A  plea  to  the  jurisdiction  of  the  Court,  was  inter- 
posed on  the  ground  that  he  was  the  French  Consul^  and 
therefore  not  amenable  to  the  laws  of  the  state. 

The  plea  was  sustained  by  the  Presiding  Judge,  and 
now  a  motion  was  made  to  reverse  that  decision. 

Mr.  Justice  Huger  delivered  the  opinion  of  the  Court. 
Two  grounds  have  been  taken  in  support  of  the  plea : 
1st.  That  a  foreign  Consul,  by  the  law  of  nations,  i.^ 
28 
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not  subject  to  the  laws  of  the  state  in  which  he  r^bidcs-^ 
And 

2d.  That  if  he  be  subject  to  the  laws  of  the  country  in 
which  he  resides,  the  Federal  Courts  have  exclusive  ju- 
risdiction under  the  constitution  of  the  United  States, 
over  all  cases  in  which  he  is  concerned. 

I  shall  examine  these  grounds  in  their  order. 

That  an  Ambassador,  or  public  minister  of  a  foreign 
Prince  or  State,  is  not  amenable  to  the  laws  of  the  nation 
to  which  he  is  sent,  is,  I  believe,  universally  admitted. 
All  the  writers  on  the  Law  of  Nations  concur  in  opinion 
as  to  the  existence  as  well  as  the  propriety  of  this  im- 
munity :  And  no  Court  in  this  country,  cither  Federal  or 
State,  is  known  to  have  questioned  its  existence. 

In  England^  as  early  as  the  7th  of  Ann,  a  statute  was 
passed,  "  exempting  Ambassadors  and  public  Ministers 
from  the  process  of  their  Courts,  and  tlie  statute  declares 
all  such  persons  as  should  prosecute  any  writ  or  process 
^gi^mstthem,  to  be  violators  of  the  Law  of  Nations  ;"  and 
Congress,  in  1790,  passed  an  act  of  similar  import;  but 
neither  of  these  acts  extends  to  Consuls. 

The  privileges  of  Ambassadors  and  public  ministers  are 
great,  but  they  appear  to  be  necessary.  They  are  the  re- 
presentatives of  nations,  employed  in  the  transaction  of  the 
most  important  concerns,  the  proper  management  of  which 
*  requires  the  most  perfect  exemption  from  all  possible  in- 
fluence or  control.  But  a  Consid  appears  to  be  neither 
Ambassador  nor  public  Minister.  He  is  not  the  repre- 
sentative of  his  nation,  nor  is  he  enlployed  in  the  manage- 
ment of  national  concerns.  He  is  no  more  thsm  a  com- 
mercial agent,  attending  to  individual  interests.  Vattely  fin 
5.2,  C.  2,  S.  34,J  speaking  of  Consuls,  declares,  **  drat 
they  are  not  public  Ministers,  and  cannot  pretend  to  the 
privileges  of  one."  Barbeyrac^  Bmkershoeck  and  Martens 
declare  them  subject  to  the  Laws  of  the  country  in  which 
they  reside.  But  Vattcl  appears  to  think  that  as  a  Consul 
holds  the  commission  of  his  sovereign,  he  ought  to  be 
regard'v^d  as  more  under  the  Law  of  Nations  than  a  com- 
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mpnctianj^en  He  goes  so  far  as  to  say,  that  a  Consul's 
funaious  seem  to  require  ''  that  he  should  be  independent 
of  the  ordinary  criminal  justice,  of  the  place  where  he  re- 
sides, so  as  not  to  be  molested  or  imprisoned,  unless  he 
himself  violate  the  law  of  nations,  by  some  enormous  mis- 
demeanor." It  is  a  mere  suggestion,  at  variance  with  the 
opinions  of  all  other  writers  on  the  subject ;  and  with 
which  he  does  not  appear  to  be  entirely  satisfied  himself. 
|n  B,  4.  C.  6,  Sec.  75^  he  proceeds,  "  we  have  spoken  of 
Consuls  in  the  article  of  Commerce.  Formerly  agents 
were  a  kind  of  public  Ministers;  but  in  the  present  in- 
crease and  profusion  of  titles,  this  is  given  to  mere  com- 
missioners appointed  by  Princes  for  their  private  affairs, 
and  who  not  unfrequently  are  subjects  of  the  country 
where  they  reside.  They  arc  not  public  ministersjiuid 
consequently  not  under  the  protectioii  of  the  LawoFTsa- 
tions.^'  He  here  classes  Consuls  with  agents,  to  whom  he 
denies  the  protection  of  the  Law  of  Nations.     In  the  cabC 

.  of  Viveash  vs.  Beckrer^  fS  Maule  mid  Sehvyn^  284,^ 
Lord  EUenhorough  concludes  a  very  full  investigation  of 
this  question,  with  the  opinion,  that  no  such  |)rlvilege  ex- 
ists. And  the  Chief  Justice  of  Pennsylvania,  in  the  case 
of  Kosloff  declares,  **  that  he  cannot  hesitate  in  the  opini- 
on that  there  is  nothing  in  the  Law  of  nations  which  pro- 
tects a  Consul  General  from  Indictment."  We  ,have  in- 
deed in  the  case  of  the  United  States  V3»  Mr.  Ravara^ 
Consul  from  Genoa,  the  opinion  of  the  then  Chief  Justice 
of  the  United  States,  Mr.  Jay^  whose  diplomatic  servi- 
ces and  greaf  learning  entide  his  opinion  on  this  suhject  to 
great  respect,  "that  Consuls  are  not  protected  by  the  Law 
of  Nations  from  the  jurisdiction  of  the  Laws  of  the  place 
where  they  reside."  (2  DaL  297.)  I  am  therefoi-e  of  opin- 

.  ion,  that  the  plea  cannot  be  sustained  on  the  first  ground. 

The  second  ground   presents   great   difficulties.     The 

complex  nature  of  our  government,  the   union  of  several 

sovereignties  under  one,  and  yet  each   preserving   a  large 

-proportifMa  of  independent  sovereignty  in  itself ;  its  recent 
establishment,  which  necessarily  implies   the  absence  oi 
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much  experience,  that  will,  in  the  progress  of  events,  ex- 
plain the  meaning  of  its  diflfcrent  parts,  and  reconcile  them 
in  one  harmonious  whole,  must  frequently  originate  ques- 
tions of  great  nicety.  In  the  consideration  of  such  ques- 
tions, much  caution  ought  to  be  observed.  The  great 
purposes  for  which  our  Governments  were  established, 
must  be  constantly  kept  in  view  ;  and  no  narrow  rules  of 
construction  be  adopted,  which  shall  check  in  their  growth 
the  protecting  powers  of  the  Federal  Government. 

To  the  State  Governments,  is  committed  the  protection 
of  all  our  domestic  rights,  on  which'  depends  almost  the 
whole  of  private  happiness.  Here  we  have  a  field  suffi- 
ciently ample  to  exhaust  the  powers  of  those,  whose  am- 
bition it  is  to  extend  the  bounds  of  human  happiness ; 
here  the  greatest  talents,  and  most  exalttd  feelings  may 
be  indulged  without  the  fear  of  wanting  em'ployment. 

On  the  Federal  Government  is  devolved  the  duty  of 
national  protection.  To  enable  it  to  perform  this  duty, 
all  the  means  of  national  defence  are  given ;  the  army, 
the  navy,  the  militia,  the  power  of  taxation,  the  power  of 
borrowing  money,  the  power  of  defining  and  punishing 
piracies  and  felonies  committed  on  the'  high  seas,  and 
offences  against  the  Law  of  Nations,  to  declare  war,  &c. 
But  protection  is  not  the  only  duty  devolved  on  the  Fede- 
ral Government,  by  the  Constitution  of  the  United  States. 
It  has  power  to  regulate  commerce  ;  to  establish  an  uni- 
form rule  of  naturalization,  and  uniform  rules  on  the 
subject  of  bankruptcies.  It  has  power  to  coin  money, 
&c.  to  provide  for  the  punishment  of  counterfeiting  the 
securities  and  current  coin  of  the  United  States ;  to  estab- 
lish post-ofHces  and  post  roads ;  to  promote  the  pro- 
gress of  science  and  useful  arts,  by  securing  for  limited 
times  to  authors  and  inventors,  the  exclusive  rights  to 
their  respective  writings  and  discoveries ;  to  constitute 
tribunals  inferior  to  the  Supreme  Court ;  to  exercise  ex- 
clusive legislation  over  such  district  as  maybe  ceded  ta 
them.  Here  are  powers,  the  exercise  of  which  are  ne- 
cessary to  national  convenience,  and  it  is  difficult  to  inia* 
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gme.  how  \vc  bhuuld  proceed  without  an  exercise  of  these 
powers,  or  most  of  them,  by  the  Federal  Government. 
Were  each  state  to  regulate  its  commerce,  (a  fruitful 
source  of  war,)  we  should  not  present  to  foreign  nations  a 
single,  but  a  divided  front ;  and  it  docs  not  require  the 
spirit  of  prophecy  to  foresee  that  the  exercise  of  such  a 
power  by  the  states,  would  soon  lead  to  a  dissolution  of 
the  union.  We  accordingly  find  in  the  8th  sec.  of  the 
1st  Art.  of  the  Constitution  of  the  United  States,  the 
states  expressly  prohibited  from  the  exercise  of  this  power; 
**  To  establish  an  uniform  rule  of  naturalization  and  an  uni- 
form rule  or  law  of  bankruptcy :"  The  exercise  of  this  pow- 
er by  the  states  would  necessarily  defeat  the  object  of  the 
constitution.  There  could  not  be  an  uniform  system  or 
rule,  if  twenty  different  governments  had  the  power  to 
legislate  on  the  subject.  .  It  is  not  only  the  object  of  the 
Constitution  to  have  an  uniform  rule,  but  public  conveni- 
ence would  seem  imperiously  to  require  it.  We  are  citi- 
zens of  the  United  States,  and  not  of  the  respective  states, 
and  foreign  merchants  trade  with  us,  and  foreign  govern- 
ments recognize  us  when  trading  with  them,  not  as  the 
citizens  of  a  district  or  state,  but  as  citizens  of  the  United 
States.  It  would  seem  to  follow  tliat  not  only  the  rule  of 
naturalization  should  be  uniform,  but  that  the  law  of  Bank- 
ruptcy should  be  also  uniform ;  and  of  this  opinion  were 
the  Supreme  Court  of  the  United  States  in  the  case  of 
Sturg-es  vs.  Crowningshield^  (4t  Wheaton  196. J  The 
power  of  coining  money  is  expressly  given  to  tlie  Federal 
Government  and  expressly  taken  away  from  the  States. 
If  this  power  had  not  been  taken  away  expressly,  I  pre- 
sume litde  doubt  exists,  that  the  States  would  have  re- 
tained it,  because  an  exercise  of  this  power  by  the  States 
would  not  have  been  inconsistent  with  an  exercise  of  it  by 
the  Federal  Government ;  nor  would  it  have  been  more 
inconvenient  to  use  the  coin  of  different  States  than  to  use 
the  coin  of  foreign  powers. 

What  I  have  observed  of  the  powers  already  noticed, 
will  apply  with  equal  force  to  all  the  powers   enumerated 
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i»  :h.-r  Cx;.*. -t.aiyj*.  W  atrc  pRi^vcrs  arc  gpren  cxri-^vci]^ 
t>  I'-c  r  tfi-zz^s  GcrrrrrTE-r:,  cc  wbrrc  expressly  takea 
av*v  Ir  >n  r;*^  Sc^trm,  ir.r  Si-str:^  cksj>^:  exrrcise  thrm  ;  or 
wc'C  lijc  po*er  ijiTcii  to  ijc  Fcticril  GorenuncDt^  is  in- 
cr>G»;s-^-tt  or  in-,  ^x-tisii:  .*c  wi  ^  ihi  exercise  cf  that  poi»er 
hy  t\-i  S'.jtc^  the  Swfttes  arc  cxcz^dcd.  But  vhen  power 
n  zivd  to  tr*e  Federal  Guvcniiacnt,  and  not  expressly 
lar  ca  a  A  ay  from  th-r  Siaies,  asd  the  exercise  of  such 
-y/wrr  j\  tae  Suaes  is  noc  iocsnip^ii'r^e  cr  inconsistcDt 
with  the  use  of  a  by  the  Fcd-jral  Goremnscnt,  the  power 
ih  concuircat.  Tne  c&rrectaess  of  the  ra^e,  has,  I  heVicve, 
jwvtr  h^co  qjcftl toned.  And  why  sr.ould  a  State  be  pre- 
vented the  exercise  of  a  p3Htr  which  is  not  expressly 
tak*^  aivay  from  her?  whicn  ia  not  exclusively  given  to 
the  Fed^'ral  Government,  and  the  txercise  of  which  power 
by  the  Sute,  can  lead  to  no  inconvenience  r  Nay,  where 
ihc  exercise  of  that  p'jwe-r,  not  only  dots  not  produce  in- 
eonvenietice  to  the  citizens  of  the  United  States,  but  where 
the  abandonment  of  it  by  the  State  would  necessarily  lead 
to  great  inconvenience,  as  in  the  case  before  the  Court  ? 

I  sh  >ll  now  proceed  to  enquire  if  the  Constitution  of  the 
United  States  has  expressly  granted  to  the  Federal  Gov- 
ernment exclusive  jurisdiction  over  Consuls,  or  if  the  ex* 
ercise  of  jurisdictioa  in  such  cases  by  the  States,  is  incoin* 
patible  with  the  exercise  of  such  power  by  the  Federal 
Government. 

It  is  no  where  expressly  taken  away  from  the  States ;  if 
it  therefore  be  not  exclusively  given  to  the  Federal  Govr 
emment,  or  the  exercise  of  it  by  the  States,  be  not  incom* 
patible  with  the  exercise  of  it  by  the  Federal  Government, 
I  shall  conclude,  that  the  States  have  concurrent  jurisdic- 
tion. 

The  words  of  the  Constitution  are  "  The  judicial  power 
shall  extend  to  all  cases  in  law  and  equity,  arising  under 
this  Constitution,  the  Laws  of  the  United  States,  and 
Treaties  made  or  which  shall  be  made  under  their  autho^ 
rity ;  to  all  cases  affecting  Ambassadors,  other  public 
Ministers  and  Consuls,  in  all  cases  of  admiralty  and  mari- 
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time  jurisdiction;  to  c«>nircyvcrhic8  to  which  the  Unitt*d 
States  shall  be  a  party ;  to  controversies  between  two  or 
more  States,  &c<"  The  word:>  ^  Extend  to  aU  cases 
afTv'Cting  Consuls/'  do  not  seem  necessarily  to  imply,  that 
the  State  Courts  are  excluded  jurisdiction.  But  it  is  said, 
that  in  as  much  as  the  word  all  is  prefixed  ^^  to  cascs  in 
law  and  equity  ;  to  casts  affecting  Ambassadors  ;  to  cases 
of  maritime  and  admiralty  jurisdiction,"  and  is  not  prefixed 
•*  to  controversies  to  which  the  United  States  are  a  pi*rty ; 
to  controversies  between  two  or  more  States,  &c,"  the 
Constitution  must  have  intended  to  give  exclusive  juris- 
diction in  the  first,  and  only  concurrent  in  the  last,  I  can- 
not perceive,  that  the  introduction  of  the  word  all  has 
produced  the  smallest  effect  on  the  meaning  of  this  section. 
Were  it  omitted  altogether,  or  attached  to  every  branch 
of  the  section,  its  meaning  would  be  the  same.  *^  My 
estate"  means  all  my  estate,  and  **  all  my  estate"  can 
mean  nothing  more  than  my  estate.  I  regard  the  word 
ail  as  surplusage  where  it  does  occur,  and  of  course  unne- 
cessary where  it  does  not  occur.  But  the  invariable  prac- 
tice of  our  courts  will  furnish  higher  testimony  of  the 
incorrectness  of  the  construction  contended  for,  than  ver- 
bal criticism  can  afford.  It  will  be  observed  that  the 
word  all  is  prefixed  to  cases  of  admiralty  and  maritime 
jurisdiction,  and  yet  the  State  Courts  invariably  sustain 
Actions  for  seamen^s  wages.  But  can  it  be  supposed  that 
the  Constitution  intended  to  exclude  the  State  Courts  from 
all  jurisdiction  over  Cons\ils,  and  yet  meant  to  give  them 
concurrent  jurisdiction  over  controversies  to  which  the 
United  States  were  a  party  ?  or  to  controversies  between 
two  or  more  States  f  and  yet  this  would  be  the  case,  if 
the  construction  contended  for  were  to  prevail. 

As  I  am  not  satisfied  to  give  to  the  word,  df//,  in  this 
section,  the  importance  which  has  been  attached  to  it,  I 
shall  proceed  to  enquire  if  the  power  now  in  question*  be 
one  of  those,  the  exercise  of  which  by  the  States  would  be 
incompatible  with  the  use  of  it  by  the  Federal  Govern- 
ment. 
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Should  a  Consul  violate  the  Law  of  the  United  States, 
or  the  Constitution  of  the  United  States,  or  a  Treaty  made 
by  the  United  States,  he  ought  to  he  ameiuiLle  to  the  Fede- 
ral Courts,  and  so  far  has  the  Constitution,  I  think,  given 
jurisdiction  to  the  Federal  Courts  :  But  when  a  Consul 
offends  against  the  criminal  laws  of  the  State,  with  which 
the  Federal  Courts  have  no  concern,  can  it  produce  any 
inconvenience  to  permit  the  State  Courts  to  exercise  juris- 
diction ?  Can  the  punishment  of  an  cfTcDce  against  the 
State  Laws,  operate  injuriously  to  the  United  States? 
Were  Consuls  like  public  ministers,  protected  by  the  Law 
of  Nations,  they  ought  not,  and  would  not  be  amenabk  to 
the  Laws  of  either  Government :  But  as  they  are  not  pri-, 
vileged,  because  they  are  not  the  representatives  of  their 
nations,  but  mere  private  agents,  no  embarrassments  can 
follow  an  exercise  of  jurisdiction  over  them  by  the  States, 
that  might  not  follow  an  exercise  of  similar  jurisdiction 
over  any  other  strangers.  I  am  the  more  disposed  tcf 
adopt  such  a  construction  as  would  save  the  criminal  juris- 
diction of  the  State,  from  the  difficulty  of  so  reconciling 
the  different  parts  of  the  section  as  would  lead  to  a  practi- 
cal rc&ult^ 

The  second  paragraph  of  the  sectioti  declares,  that  in 
all  cases  affecting  Ambassadors,  public  Ministers  and  Con- 
suls, and  those  in  which  a  State  shall  be  a  party,  the 
Supreme  Court  ^hall  have  original  jurisdiction.  Original 
here  appears  to  mean  exclusive  jurisdiction.  In  the  case 
of  Marbiiry  vs.  Madison^  (1  Cranch  174,)  this  point  has 
been  fully  investigated,  and  I  think,  satisfactorily  decided. 
Should  the  State  Courts  then  be  deprived  of  jurisdiction, 
it  follows,  that  Consuls  are  amenable  to  no  court,  but  the 
Supreme  Court  of  the  United  States.  They  cannot  be 
tried  in  the  Supreme  Court  of  the  L^nitcd  States  for  two 
reasons.  1st,  Because  the  Constitution  in  the  very  sec- 
tion under  consideration,  declares,  that  "  the  trial  of  all 
crimes  shall  be  by  Jury,  and  the  Supreme  Court  of  the 
United  States  have  no  Jury :  And  if  Congress  should 
provide  a  Jury,  it  would  then  be  impracticable,  because. 
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in  iht  very  same  section,  it  is  further  declared  that  all 
crimes  shall  be  tried  in  the  State  where  they  have  been 
committed. 

The  State  Courts  then  must  retain  their  jurisdiction,  or 
Consuls  are  virtually  amenable  to  no  Courts.  It  is  by  no 
means  complimentary  to  the  wisdom  of  those  who  framed 
the  Constitution,  to  give  to  it  the  construction  contended 
for.  I  believe  I  do  them  more  justice  in  supposing^  that 
it  was  their  intention  to  sulyect  Consuls  to  the  jurisdic- 
tion of  the  Supreme  Court  of  the  United  States  only  for 
violations  of  the  Constitution,  the  Laws  of  the  United 
States  and  Treaties,  and  from  the  State  Courts  they  did 
not  mean  to  take  Jurisdiction  over  offences  against  the 
Laws  of  the  State. 

There  is  another  view  of  this  subject^  which  must  not 
be  omitted.  In  the  case  of  Sturg'is  vs.  Crorvningshield^ 
f4  Wheaton  197,)  it  was  decided,  that  it  was  not  th€  mere 
existence  of  the  power  but  its  exercise  which  is  incom- 
patible with  the  exercise  of  the  same  power  by  the  States* 
Had  the  Constitution  then  given  to  the  National  Govern- 
ment exclusive  jurisdiction  over  Consuls,  in  as  much  as 
they  have  not  exercised  this  power,  it  is  retained  by  the 
States. 

I  am  aware,  that  a  distinction  may  be  attempted  between 
the  Legtslative  and  Judicial  powers  of  the  Federal  Gov- 
ernment, and  that  my  reasoning  may  be  admitted  as  cor- 
rect with  respect  to  the  former,  and  be  thought  inapplica- 
ble to  the  latter.  I  have  only  to  say  in  the  language  of 
the  profound  commentator  on  the  Constitution,  "  though 
these  principles  may  not  apply  with  the  same  force  to  the 
Judiciary  as  to  the  Legislative  power,  yet  I  am  inclined 
to  think  that  they  are  in  the  main  just,  with  respect  to  the 
former  as  well  as  to  the  latter ;  and  under  this  impression 
I  will  lay  it  down  as  a  rule  that  the  State  Courts  will  re- 
tain the  jurisdiction  they  have,  unless  it  appears  to  be 
taken  away  in  one  of  the  enumerated  modes. 

I  am  of  opinion  therefore,  that  the  plea  ought  not  to 
29 
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have  been  sustained,  and  that  the  decision  of  the  Circuit 
Court  ought  to  be  reversed. 
Justices  Bay  and  Colcock,  concurred. 

Mr.  Justice  NoCt  dissented. 

Whethct  the  Consul  of  a  foreign  State  is  amenable  to 
the.local  jurisdiction  of  the  country  in  which  he  resides 
for  a  violation  of  the  laws  of  that  country,  is  a  question  on 
which  I  sh^U  give  no  opinion,  because  I  consider  it  one 
belonging  to  the  Courts  of  the  United  States,  to  decide, 
and  not  to  this  Court.  But  that  the  jurisdiction  belongs 
exclusively  to  the  Courts  of  the  United  States,  is  too  clear 
tomy  mind  to  admit  of  hesitation.  And  whether  I  look 
to  the  particular  phraseology  of  the  Constitution,  to  the 
class  of  cases  with  which  this  is  associated  in  that  instru- 
ment, or  to  the  general  policy  of  the  measure,  I  am  equally 
lead  to  that  conclusion. 

The  individual  states  taken  unconnected  by  the  articles 
of  confederation,  would  be  considered  as  separate,  sove- 
reign and  independent  states. 

The  Government  of  the  United  States  considered  in 
its  federal  capacity,  is  constituted  of  that  portion  of  sove- 
reignty which  the  individual  states  have  surrendered  or 
thrown  into  one  common  stock,  for  the  benefit  of  the 
whole.  That  government  therefore  is  as  sovereign  and 
independent  over  all  matters  thus  surrendered  as  the 
government  of  each  state  is  over  those  which  are  retsuned. 

It  would  seem  to  result  as  a  necessary  consequence 
of  a  Government  so  organized,  that  there  must  be  three 
distinct  classes  of  judicial  cases  : 

1st. — Those  of  a  general' nature,  involving  the  interest, 
of  the  0nited  States  in  their  federal  or  aggregate  capacity. 

2d. — Those  of  a  mixed  character,  involving  the  com- 
mon and  mutual  interests  of  the  general  and  state  govern- 
ments, &c. 

3d. — Those  of  a  local  nature,  which  belong  exclusive!*/ 
ro  the  individual  states. 
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,  Over  the  first  class,  the  Courts  of  the  general  Govern- 
ment must  be  permitted  to  exercise  exclusive  jurisdiction* 

Over  those  of  the  second,  they  possess  a  jurisdictipti 
concurrent  with  the  several  states. 

And  the  jurisdiction  of  the  third  belopgs  exclusively  tg 
t]ie  Courts  of  the  individual  States. 

Having  thus  seen,  that  these  three  classes  of  gases  myst 
necessarily  exist,  the  nature  of  the  cases  would,  in  mo^t 
instances,  enable  us  to  refer  them  to  the  proper  jurisdic- 
tion without  the  aid  of  the  Constitution.  But  the  framers 
of  that  instruipent  having  considered  it  a  matter  of  too 
much  importance  to  be  left  to  construction,  have  distinctly 
marked  out  by  metes  and  bounds  the  jurisdiction  to  which 
each  shall  belong.  The  2d.  section  of  the  third  article  of 
the  Constitution  provides,  that  the  judicial  power  of  the 
United  States  shall  extend  to  ail  cases  in  law  and  ec}uin^ 
arising  under  this  Constitution,  the  Laws  of  the  United 
States  and  Treaties  made,  or  which  shall  be  made  under 
their  authority;  to  all  cases  affecting  Ambassadors,  public 
Ministers .  and  Consuls ;  in  all  cases  of  admiralty  and 
maritime  jurisdiction ;  to  controversies  between  twp  or 
more  States ;  between  a  State  and  the  citizens  of  another 
State  ;  between  citizens  of  different  States  ;  between  citi- 
zens of  the  same  State,  claiming  lands  under  grants  of 
different  States,  and  between  a  State  and  the  citizens 
thereof  and  foreign  States,  citizens  or  subjects.  This 
section  embraces  the  two  first  classes  above  mentioned. 
It  was  unnecessary  to  notice  the  third,  because  all  cases 
Hot  delegated  to  the  Courts  of  the  United  States,  belong 
exclusively  to  those  of  the  several  States.  Those  belong- 
ing to  the  first  class  are  all  cases  arising  under  the  Const!  - 
tution,  the  Laws  of  the  United  States  and  Treaties  made 
or  which  shall  be  made  under  their  authority ;  all  cases 
affecting  Ambassadors,  public  Ministers  and  Consuls, 
and  all  cases  of  Admiralty  and  Maritime  jurisdiction. 
The  second  class  includes  all  the  other  cases  which  follow 
in  the  succeeding  part  of  the  section. 

I  hsive  had  occasion  heretofore  to  consider  this  clays^ 

'I 
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of  the  Constitution.  But  as  that  opinion  has  not  bees 
published,  I  cannot  bj' reference  to  it  show  the  train  of 
reasoning  to  which  I  must  now  resort  in  support  of  my 
opinion.  And  I  shall  therefore  be  under  the  necessity  of 
"repeating  what  I  have  already  said  ou"  the  same  subject. 

The  distinction  betw'een  the  t^vo  classes  will  be  discov- 
ered in  the  limguage  of  the  Constitution.  The  judicial 
authority  of  the  United  States  i^  extended  to  ail  those  of 
the  first  class.  In  relation  to  the  second  the  word,  a//, 
is  omitted.  If  the  jurisdiction  of  the  United  States  Courts 
extends  to  all  of  the  first  class,  then  there  is  none  to  which 
it  does  not  extend,  and  the  jurisdiction  must  be  exclusive. 

To  this  it  is  answered,  that  the  additioii  of  that  ^wrord 
does  not  enlarge,  nor  the  omission  of  it  restrict  the  mean- 
ing of  the  words  with  which' it  is  connected:'  That  it 
may  be' Stricken  out  of  the  first  class  or  added  to  the 
second,  and' the  meaning  will  be  precisely  the  same.  ■  I 
may  perhaps*' admit,'  that  if  it  had  been  carried  throiigfi 
the  whole  section,'  it  would  not  have  given  the  United 
States  Court  exclusive  jurisdiction  over  all  the  cases 
therein  specified ;  and  that  the  omission  of  it  altogether 
might  not  have  given  the  State  Courts  concurrent  juris- 
diction in  all.  •  But  it  is  the  addition  of  it  in  on?  part,  and 
the  omission  of  it  in  aitother  part  of  the  same  section,  that 
constitutes  the  distinction. 

I  have  assumed  a  position,  which,  I  suppose,  will  not 
be  denied,  that  there  are  some  cas^s  which  belong  exclu- 
sively to  the  Courts  of  the  United  States.  And  it  must 
be  supposed  that  it  was  mtended  to  give  the  Constitution 
some  characteristic  feature  by  which  those  cases  might  be 
distinguished.  And  if  it  be  by  the  addition  or  omission 
of  a  single  word  and  the  intention  be  apparent,  we  must 
give  effect  to  it.  When  we  see  it  studiously  repeated  in 
relation  to  all  the  first  enumerated  cases,  and  stiudiously 
omitted  when  speaking  of  the  second,  we  cannot  liuppose, 
that  such  a  change  of  phraseology  was  made  witho(ut  some 
object.  It  would  be  doing  injustice  to  the  vefierable 
authors  of  that  instrument,  ever)\  word  of  which  inay  be 

•         •   .    I     ••• 
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looked  upon  almost  as  a  monument  of  prophetic  wisdom, 
to  suppose,  that  it  happened  by  accident  and  not  by  design. 
And  if  it  may  produce  the  effect  which  I  have  supposed, 
and  can  produce  no  other,  then  we  have  a  right  to  con- 
clude, and  indeed  I  think  we  are  bound  to  conclude,  that, 
that  alone  was  the  object  and  no  other.  1  apprehend, 
that  it  will  be  admitted,  that  ail  the  other  cases  comprised 
in  the  same  class  belong  exclusively  to  the  Courts  of  the 
United  States  :  And  if  so,  I  cannot  perceive  upon  what 
principle  this  particular  case  can  be  denied  that  privilege. 
'  If  however  I  am  mistaken  in  supposing,  that,  that  point 
will  be  conceded,  I  must  once  more  recur  to  the  cases 
thete  mentioned^  and  I  think,  from  an  attentive  perusal  of 
them,  the  conclusion  will  appear  inevitable.  The  first 
are  cases  arising  under  the  Constitution  ;  the  Laws  of  the 
United  States  and  Treaties  made  under  their  authority. 
When  the  United  States  in  7i  federal  capacity  assumed  the 
powers  of  sovereignty,  it  became  necessary  that  they 
should  possess  all  the  means  of  carrying  those  powers 
into  effect.  That  the  operations  of  every  government 
should  be  carried  on  through  the  instrumentality  of  its 
own  agents,  is  an  essential  attribute  of  sovereignty.  And 
for  that  purpose  the  powers  of  the  legislature  and  judi- 
ciary must  be  co-ordinate  and  correlative.  It  was  parti- 
cularly proper  therefore,  that  all  those  cases  should  be 
given  exclusively  to  the  Courts  of  the  United  States ; 
otherwise' the  General  Government  would  be  indebted  to 
the  courtesy  of  the  States,  for  the  exercise  of  their  most 
important  functions.  That  questions  of  this  sort  may 
icome  incidentally  before  the  State  Courts  and  must  be 
decided  by  them,  I  have  no  doubt.  Such  were  the  cases 
of  Potter  and  Bidow  vs.  the  City  Council^  and  Alexan- 
der vs.  Gibson,  (1  Nott  £sP  3PCord  527,  480,)  decided 
in  this  Court.  But  I  presume  it  will  not  be  contended, 
that  we  have  a  direct  authority  over  such  cases. 

The  next  description  of  cases  embraced  in  its  catalogue 
are  cases  affecting  Ambassadors,  public  Ministers  and 
Consuls*    To  these  it  is  answered,  that  Ambassadors  and 
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public  lyiinisters  are  not  amenable  even  to  the  Courts  of 
the  United  States.  That  is  a  question  on  which  it  is  not 
my  intention  to  give  any  opinion.  It  is  sufficient  for  my 
purpose,  that  those  who  made  the  Constitution  suppose49 
that  such  cases  might  arise,  and  made  provision  for  them 
by  consigning  them  exclusively  to  those  Courts.  Can  it 
be  supposed,  that  the  persons  to  whom  was*  confided  the 
important  duty  of  forming  the  Constitution,  did  not  fore- 
see the  difficult  and  delicate  questions  which  would  neces- 
sarily arise  out  of  our  relations  with  foreign  nations  ? 
Ambassadors  and  public  Ministers  represent  the  persons 
of  their  sovereigns.  Their  business  is  with  the  United 
States,  and  not  the  individual  States.  And  it  would  have 
been  unwise  and  improper  to  have  hazarded  the  peace  of 
the  country  by  subjecting  their  rights  or  persons  to  the 
jurisdiction  of  the  State  Courts  over  which  the  Qeneral 
Government  had  no  control.  It  was  equally  for  the  peace 
and  security  of  the  country  and  foreign  ministers,  that 
all  cases  affecting  them,'*  should  be  placed  in  the  hands 
where  it  appears  to  me  most  manifest,  that  they  have  been 
placed. 

The  last  description  of  cases  included  in  this  list,  is 
cases  of  Admiralty  and  Maritime  jurisdiction.  These 
cases  springing  out  of  the  source  from  whence  most  of  our 
collisions  with  foreign  nations  might  be  expected  to  arise, 
it  was  equally  necessary  and  proper,  that  those  also  should 
be  confined  to  the  tribunals  of  the  General  Govemmenti 
But  I  believe  it  is  so  universally  admitted,  that  thft 
State  Courts  have  no  jurisdiction  over  Admiralty  and 
Maritime  cases,  that  I  will  not  dwell  longer  on  the  subject. 

I  have  now  gone  through  with  all  the  cases  over  which  I 
consider  that  the  Courts  of  the  General  Government  have 
exclusive  authority.  And  when  I  find  Consuls  included 
in  the  same  catalogue,  and  coupled  in  the  same  sentence 
with  Ambassadors,  and  other  foreign  Ministers,  I  feel 
bound  to  consider  them  as  entitled  to  the  same  privileges. 
I  do  not  mean  the  same  privileges  allowed  by  the  Laws 
of  Nations  to  Ministers  of  a  higher  grade,  but  to  the 
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privilege  afforded  them  by  the  Constitution  of  beings 
tried  in  the  Courts  of  the  United  States.  The  same  prin- 
ciple of  policy  which  prescribed  the  jurisdiction  of  the 
other  enumerated  cases  equally  required  that  the  Consuls 
should  be  included  also.  They  are  the  public  agents  of 
foreign  nations.  They  have  many  important  public  du- 
ties to  perform.  They  constitute  a  link  in  the  chain  of 
our  foreign  relations,  which  ought  not  to  be  broken  by  the 
interference  of  State  Authority. 

We  have  had  a  recent  instance  of  the  deep  interest 
which  Governments  take  in  the  privileges  of  their  for- 
eign agents,  in  the  case  of  the  American  Consul,  who  was 
lately  imprisoned  in  Spain:  And  we  cannot  suppose 
that  other  nations  take  less  interest  in  thtir  safety  than  our 
own.  It  is  a  case  in  which  the  pride  and  honor  of  a  na- 
tion is  concerned,  and  respecting  which  it  cannot  feel  in- 
different. Indeed,  I  consider  it  a  question  on  which  the 
peace  of  the  United  States  may  so  much  depend,  that  I 
cannot  but  feel  some  regret  that  any  difference  of  opinion 
^ould  exist  in  this  Court  on  the  subject.  This  defend- 
ant, I  understand,  is  now  the  Consul  of  France  in  anoiher 
State.  Ought  he  to  be  drawn  from  his  public  duties  to 
save  his  recognizance  from  forfeiture  ?  Or  be  detained 
from  them  to  atone  for  his  offence  by  any  authority  under 
the  State  ?  Suppose  he  should  be  imprisoned,  and  his 
Government  should  think  he  had  been  wronged  ?  Re- 
dress would  be  sought  for  from  the  General  Government, 
and  not  from  this.  If  the  case  was  in  a  Court  of  the 
iJnited  States,  the  President,  from  motives  of  policy,  and 
for  the  sake  of  peace,  might  discharge  the  prosecution,  remit 
the  recognizance  or  pardon  the  offence.  But  he  can  have 
no  control  over  it,  if  the  jurisdiction  belongs  to  the  State 
Courts.  As  far,  therefore,  as  policy  can  influence  the  de- 
cision, it  is  strongly  opposed  to  the  power  which  we  arc 
about  to  exercise. 

There  were  but  two  grounds  taken  in  the  argument  on 
wi\ich  I  felt  any  difficulty.  The  first  was,  that  the  immu* 
nity  allowed  by  the  Constitution  to  Consuls  relates  on^y 
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to  transactions  connected  with  their  Consular  functions. 
The  second,  that  until  Congress  shall  make  some  provi- 
sion to  enable  the  Courts  of  the  United  States  to  exercise 
their  authority,  the  jurisdiction  remains  in  the  State 
Courts. 

But  a  moments  reflection  dissipated  all  my  doubts  on 
the  first  point.  It  not  only  presupposes  a  right  to  enquire 
into  the  fact  of  his  Consulship,  but  also  of  the  extent  of  his 
powers  and  the  duties  of  his  office.  That  is  to  say,  the 
Court  may  give  itself  jurisdiction  by  stripping  him  of  his 
Consular  character,  or  limiting  liis  powers,  and  then  try 
him  for  hib  offence,     "  Cafit'igatqite^   audit  que  dolosj*'* 

With  regard  to  the  second  question,  I  am  not  satisfied 
that  Congress  has  not  made  all  the  provision  necessary 
to  enable  the  Courts  of  the  United  Slates  to  exercise  the 
jurisdiction  vested  in  them  by  the  Constitution,  if  any 
such  provision  was  necessary.  But  it  appears  to  me  a 
question  not  material  to  the  decision.  If  the  Constitution 
has  given  the  jurisdiction,  exclubively  to  the  General  Gov- 
ernment, the  omission  to  exercise  it,  cannot  give  jurisdic- 
tion to  the  States.  Suppose  Congress  had  , omitted  to 
provide  for  the  punishment  of  treason  or  piracy,  would  the 
State  Courts  thereby  acquire  jurisdiction  over  those  of- 
fences ?  I  apprehend  not.  • 

From  any  view,  therefore,  which  I  have  been  able  to 
take  of  the  queston,  I  have  seen  no  reason  to  change  the 
opinion  given  in  the  Court  below.  Indeed  ray  confidence 
in  that  opinion  is  increased  by  the  support  which  it  has  de- 
rived from,  the  very  able  view  taken  of  a  similar  question 
by  Chief  Justice  Tighlman,  in  the  case  of  Commomvealth 
0f  Fen7isylvGma  vs.  Kodoff.  f2  Am.  i?<y.  340.  See 
also  Mannhardt  vs.  Soderstrom^  1  Bin.  138.) 

I  am  disposed  to  support  the  sovereignty  of  the  States, 
but  not  to  invade  that  of  the  United  States,  nor  to  violate 
the  relations  subsisting  between  them.  I  am  afraid  that 
the  jarring  elements  of  which  our  confederacy  is  com 
posed,  are  bound  together  by  but  feeble  bands  at  best .; 
and  I  am  not  disposed  to  weaken  them  by  assuming  an 
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authority  which  we  do  not  possess,  or  even  wishing  for  a 
jurisdiction  which  we  cannot  safely  exercise. 

I  am  of  opinion,  therefore,  that  this  motion  ought  not  to 
prevail. 

Justices  jfohnson  and  Gantt  concurred. 

Na  B. — The  Judges  were  equally  divided  in  the  ahove 
case,'  but  as  by  Act  of  Assembly  **  the  opinionof  the  Judge 
who  tried  the  cause<  (Mr.  Justice  Nott)  shall  not  be  allowed, 
and  shall  have  no  effect  in  the  final  determination  of  the 
case,"  Mr.  Justice  Huger^s  opinion  is  the  judgement  of 
the  Court. 

(^«.J-— Burkm.  Prin.  Pol.  Law»  424^  piirt  4,  Chap.  15.  M0II07  de  jure 
Mar.  et  Naval.  B.  1 C  10.  liartens*  Law  of  Nations,  B.  7.  C.  5,  Sec. 
1,  %  3, 4.  Bitbuit's  ease^  case  temp.  Talbot  381.  Triquet  et  a],  vs.  Batb» 
3  Bur.  1478.    S.  C.  1  Black,  471. 

fb,J^l  Beawes,  Lex  Mercat.  291.  Wickquef.  Rights  of  Em*  40. 
Martens*  Law  of  Nations,  B.  4,  C.  3y4tct.  8,  and  notes.  Brown's  Ad- 
miralty Law  505.  Barbuit's  case,  temp  Talbot,  283.  Marshall  vs.  Critico, 
0  Bagt,  447.  Clarke  vs.  Cretico»  1  Tauflton,  108.  1  Bac.  Abr.  tit. 
Ambassadors.  R. 

The  State  t;*.  John  Helfrid,  Senr. 

The  Act  of  1818,  increasing  the  jurisdiction  of  the  Inferior  Citj  Court 

of  Charleston,  is  Constitutional. 
The  proceeding  by  indictment  is  authorized  by  the  Act,  to  prevent 

retailing  spirituous  liquors  without  a  license,  and  is  the  proper  remedy. 

JW.R-  Justice  Jottnson  delivered  the  opinion  of  the 
Court. 

The  defendant  was  indicted,  tried,  and  convicted  in  the 
Inferior  City  Court  of  Charleston,  for  retailing  spirits 
without  a  license,  contrary  to  the  Act  of  Assembly  in  such 
case  made  and  provided,  and  a  motion  was  made  in  this 
Court  to  arrest  the  judgment. 

There  are  several  cases  on  the  docket  which  depend  on 
the  questions  involved  in  this  case,  and  the  grounds  stated 
in  the  briefs,  which  have  been  furnished,  are  so  multifari- 
ous and  diversified  that  it  would  be  inconvenient  to  intro-^ 
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dure  them  Here,  and  they  arc  deemed  unnecessary  as  thk 
case  may  be  more  convenienuy  considered  and  beUcr 
understood  by  confip/nig  it  to  a  general  division  ot  the 
principles  involved  in  the  various  questions  made. 

They  present  the  following  points  : 

1st. — Whether  the  Judge  of  that  Court  (the  Recorder 
of  the  City)  has  been  appointed  in  such  a  manner  as  to 
authori:Re  the  Legislature  by  Act  constitutioTially  to  confer 
oh  huh  the  judicial  poA-er,  under  which  he  claims  juris- 
diction of  this  cause  and  others  of  the  same  class  ? 

2d. — Whether  the  Sheriff  of  that  Court  is  constitution- 
ally appointed,  and  if  not,  whether  the  whole  proceedings 
of  the  Court  are  not  illegal  and  void  ? 

8d. — Whether  the  mode  of  proceeding  by  indictment 
is  authorized  by  the  Act  creating  this  offence  ? 

iBefore  entering  on  the  (juestioii  in  relation  to  the  ap- 
pointment of  the  Judge  of  the  Inferior  City  Court  and  the 
jurisdiction  of  that  Court  over  the  offence  charged  in  the 
present  case,  it  will  be  necessary  to  take  a  cursory  view  of 
its  organization  and  the  act  by  which  this  jurisdiction  is 
conferred. 

By  the  act  of  incorporation  and  those  amendatory,  the 
corporation  were  authorized  to  elect  an  Intendant  and 
Wardens,  and  a  Recorder,  and  certain  other  officers,  and 
generally,  "  all  other  officers  they  might  deem  necessary 
and  proper,  &c."  and  the  judicial  powei's  were  vested  in  a 
Court  denominated  a  Court  of  Wardens.  This  Court 
was  afterwards  abolished,  and  in  its  stead  the  Legislature 
in  1801,  established  the  present  Court  giving  to  it  juris- 
diction of  all  civil  causes  arising  within  the  city  as  ifar  as 
g  100,  concurrent  with  the  Court  of  Common  Pleas,  and 
over  all  off*ences  against  the  by-laws,  and  constituted  it  a 
Court  of  Record.  This  Act  also  provides,  that  it  shall  be 
"  called  the  Inferior  City  Court,  and  be  held  by  the  Re- 
corder of  the  City  of  Charleston,  and  that  the  City  Coun- 
cil shall  provide  and  fix  such  compensatioD  for  the  Recor- 
der as  may  be  fit  and  proper  and  proportioned  to  the 
importance  of  his  station,  and  which  compensation  shall  not 
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be  increased  nor  diminished  during  his  continuance  iti 
office,  to  be  paid  by  the  city  tax,  and  the  said  Recorder 
shall  hold  his  commission  during  good  behaviour."  It 
also  provides,  that  all  cases  above  the  jurisdiction  of  a 
magistrate,  shall  be  tried  by  a  Jury,  and  points  out  the  mode 
pf  forming  a  Jury,  and  in  fixing  the  fees  of  the  officers  of 
the  Court,  recognizes  such  an  officer  as  a  Sheriff  in  that 
Court.  (3  Brev.  46,  s.  68.)  Under  this  act  the  Recorder 
^  elected,  and  in  pursuance  of  the  City  Ordinance  he  \^ 
commissioned  by  the  Intcndant  accordingly,  and  in  this 
instance  as  has  been  lately  the  usage,  he  was  also  com- 
missioned by  the  Governor. 

The  A^  t  under  which  that  Court  claims  jurisdiction  of 
the  presiiu  cause,  was  passed  in  December,  1818.  It 
provides  ^""that  the  Inferior  City  Court  of  Charleston 
shall  hue  -  t>ncurrent  jurisdiction  with  the  Court  of  Ses- 
sions in  .1  cases  of  misden^eanor,  assault  and  battery 
arising  v//hin  the  City  of  Charleston;  also  in  all  cases  of 
trover^  detinue^  replevin  and  trespass^  arising  within  the 
said  City,  to  tlie  an^ount  hereinafter  specified  ;  and  the  said 
Inferior  City  Court  shall  have  jurisdiction  in  civil  causes 
to  the  amount  following  :  Np  verdict  shall  be  given  for  a 
greater  sum  than  %  500  e:tclusive  of  costs,  but  any  amount 
not  exceeding  S  500  exclusive  of  costs,  shall  be  and  the 
same  is  hereby  declared  to  be  within  the  jurisdiction  of 
this  Court,  whether  the  same  be  damages  or  the  balance 
of  mutual  demands  or  single  cause  of  action,"  and  con^ 
iines  tlVi9  jurisdictipa  to  persons  resident  within  the  City, 
&Cy  The  3d.  clause  of  jhe  act  also  provides,  that  tl>e 
Judge  of  this  Court  "  shall  have  the  same  powers  in  the 
discharge  of  his  duties  as  the  Judges  of  the  Court  of  Ses- 
sions  and  Common  Pleas  in  like  cases,  and  the  proceed- 
ings in  criminal  and  civil  cases  over  %  100  shall  be  sub- 
stantially the  same  as  in  the  Courts  of  Sessions  and  Com- 
mon Pleas,'^  and  an  appeal  is  given  directly  from  that 
Court  to  this. 

Under  the  authority  of  the  Acts  of  incorporation,  no 
9nc  will  question,  that  the  corporation  had  the  power 
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elect  both  a  Recofdet  and  a  Sheriff,  and  the'  quesdtoia 
involved  in  the  first  poinr,  is  resolved  into  the  enquiry, 
whether  the  act  of  ISlS^cdnfefring  this  increased  juris- 
diction over  eases  and  offences  relating  to  the  laws  of  the 
State,  is  constitutional  ~or  not?  As  prdiminary  to  this 
question,  I  will  merel};!'  ^mark,  that  it  is  an  axiom  that 
does  not  now  require  the  aid  of  reasoning  to  vindicate,  that 
the  Legislature  oif  the  State,  as  the  representatives  of  the 
People,  possess  unlimited  power,  over  all  subjects  of 
Legislapon,  not  taken  away,  by  the  Constitution ;  in  as 
much  therefore  as  they  are  not  forbidden  by  that  instru- 
ment, they  had  the  power  to  pass  the  Act  of  Incorpora- 
tion and  to  confer  on  tliem  any  privileges  within,  the  pale 
of  Legislation,  and  among  other  things  which  no  one  has 
pretende(](  to  deny,  the  power  to  elect  a  Recorder  and  to 
"constitute  a  tribunal  to  decide  questions  arising  luider 
their  by-laws.  '' 

Let  us  then  enquire  whether  the  Legisla^re  are  for- 
bidden to  transfer  a  part  of  the  jurisdicfida  6f  the  Courts 
of  the  State  to  a  tribunaf  thus  constituted, ' 

By  ^e  first  jetton  of  the  third  article  of  the  Consti- 
tution k  is-  provided  **  that  the  judicial  power  shall  be 
rested  in  sticii  superior  and  inferior  Courts  of  law  and 
equity  as  the  Le'^islature  shall  from  time  to  time  direct 
and  establish  ;''  and  the  1st  section,  6th  article,  provides 
in  res^pect  to  the  judiciary,  ^^  that  the  Judges  of  the  supe- 
rior Courts  shall  be  elected  by  joint  ballot  of  both  houses," 
and  that  "all  other"  officers  shall  be  ajjpointed  as  they 
hitherto  have  been,  untit  otherwise  directed  by  law."  In- 
ferior as  well  as  superior  Courts  ard  expressly  provided 
for,  and  the  mode  of  appointing  the  Judges  of  the  Superior 
Courts  is  prescribed,  but  that  of  appoihting  the  Judges  of 
the  Inferior  Courts  is  no  whehe  pointed  out.  It  would 
therefore  follow  even  from  the  axiom  laid  down,  that  the 
Legislature  had  the  power  of  providing '  for  it,  and  the 
last  section  quoted  moreover  expressly  gives  them  the 
power  under  the  terms  "  all  other  officers/'  Under  this 
sfuthority,  they  have  by  law  authorized  the  corporation  to 


•  t^leet  a  Judge  of  the  Infgrior  City  .Cpuit,  or  in  other  words 
.  coi^eFredlhe  jurisdiction  «|Lerciaed  by  that  Court  on  the 
-Recorder;  as.  a  Judge  therefore  entertaining  jurisdiction 
-  over  subjects  belonging,  ia^  the  language  of  the  Constitu- 
tion, to  an  Inferior  Court,  the  constitutionality  of  his 
appointment  cannot,  I  think,  be  questioned. 

But  it  is  said,  that  he  is  exclusively  the  creature  of  the 
corporation,  and  therefore  not  entitled  to  decide  on  ques- 
tions over  which  they  possessed  no  power.  This  may  be 
true  so  far  as  he  derives  his  power  from  them,  but  the 
very  Act  under  which  he  is  authorized  to  take  cognizance 
of  this  cause  pro  hoc  vice  constitutes  him  an  officer  of  the 
State,  and  he  may  be  literally  said  to  be  serving  two  mas- 
ters, the  corporation  and  the  State,  the  former  in  respect 
to  the  power  derived  from  it,  and  so  as  to  the  latter. 

If  tHia  view  of  the  subject  be  correct,  it  follows,  that  the 
Judge  has  been  appointed  and  commissioned  constitution- 
ally and  legally  to  hold  an  Inferior  Court,  and  it  only 
remains  to  be  enquired,  whether  it  becomes  superior  in 
consequence  of  the  powers  conferred  on  it  by  the  Act 
under  which  this  prosecution  was  entertaiqed  i  The  words 
superior  and  inferior  as  here  used,  do  not  belong  to  any 
class  of  the  Acts  which  circumscribe  their  meaning,  and 
must  therefore  be  received  in  their  ordinary  acceptation, 
and  in  relation  to  this  subject,  the  former  may  be  defined 
to  be  that  jurisdiction  which  possesses  a  controlling  power 
over  aU  others,  and  the  inferior  that  which  is  subordinate 
to  it. 

Let  the  powers  of  the  two  Courts  then  be  tested  by 
diese  definitions.  The  Courts  of  Common  Pleas  and 
Sessions  possess  unlimited  jurisdiction  over  all  questions 
arising  on  either  side  :  Every  citizen  is  amenable  to  them, 
and  in' territorial  extent  it  is  bounded  only  by  the  limits  of 
the  State ;  and  .  moreover  exercises  a  controlling  power 
over  all  subordinate  jurisdictions. 

The  City  Court  by  the  Act  creating  it  is  denominated 
the  Inferior  Court,  its  limits  are  confined  to  Charleston, 
and  its  inhabitants,  and  its' jurisdiction  in  criminal  cases  to 
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that  cla^s  of  offences  denominated  misdemeanore,  and  i^ 
civil  ca5e3  to  2  500.  If  this  comparison  be  just  its  infe- 
riority is  manifest. 

Bu^  it  is  said,  tl)at  the  unlimited  jurisdiction  conferred 
qn  it  ii)  respect  to  misdemeanors  is  superior,  in  as  much 
as  the  Court  of  Sessions  could  not  control  it  in  relation  to 
ibeiii.  The  conclusion  is  just,  but  the  argument  I  think 
fallacious  i  for  if  to  have  concurrent  jurisdiction  with  a 
Superior  Court  over  a  limited  class  of  cases  of  inferior 
grade  constitute  the  inferior  Court  its  equal,  the  distinc- 
tion is  idle  and  useless,  for  all  the  Courts  and  jurisdic- 
tions in  ewteace  a|:  the  adoption  of  the  Constitution  and 
^ince  oFgani^d,  possess,  in  some  measure,  concurrent 
jui'isdiction ;  thus  from  3/.  to  S  20,  the  jurisdiction,  of 
the  Common  Pleas  and  a  single  magistrate,  is  concurrent 
The  County  Courts,  the  Judges  of  which  were  appointed 
by  the  nomination  of  the  Legislature,  had,  at  the  adoption 
of  the  Coxistitutioi),  and  continued  to  exercise  jurisdiction 
concurrent  witli  the  Courts  of  Common  Pleas  and  Ses- 
sions to  an  unlimited  extent  over  all  actions  arising  on 
^  Ji^uida^d  deioands^  9n4  all  crimes  and  misdemeanors, 
except  criminal  cases  where  loss  of  life  or  member  might 
be  inflicted,  until  they  were  abolished  in  1798,  and  with  all 
these  powers  no  one  ever  entertained  a  doubt,  that  they 
^ere  Inferior  Courts  and  subordinate  to  the  Courts  of 
Common  Pleas  an4  Sessions;  nay  if  we  regard  the  res 
gestcc  as  entitled  to  any  influence,  this  jurisdiction  was  that 
expressly  referred  to  in  the  Constitution  under  the  denom- 
ination of  inferior  Courts. 

Again^  it  is  urged  that  this  Court  cannot  control  the 
Inferior  City  Court  in  the  exercise  of  the  jurisdiction 
given  by  this  Act,  in  as  much  as  the  act  itself  declares  the 
jurisdiction  concurrent  with  the  Courts  of  Common  Pleas 
and  Sessions,  and  vests  the  same  powers  in  the  Judge  over 
them,  and  that  therefore  that  Court  becomes  superior  in 
respect  to  those  powers.  But  I  think  this  is  no  test  of 
superiority.  The  only  power  which  a  Superior  Court  can 
legally  exercise  ov^r  any  inferior  or  limited  jurisdiction, 
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except  by  way  of  appeal,  is  to  keep  it  within  the  palfe 
of  clrcuxnvalation  drawn  around  it;  and  within  it  the 
jurisdiction  of  a  single  magistrate  is  as  omnipotent  as  the 
House  of  Peers  in  England.  And  the  true  distinction  be- 
tween the  Courts  of  Superior  and  Inferior  Jurisdiction, 
consists  in  the  right  of  the  Superior  to  control  the  In* 
ferior,  in  the  usurpation  of  pbwer  which  may  always  be 
safely  exercised  where  there  is  a  limited  jurisdictioD| 
whether  that  limitation  is  confined  to  subjects  of  litigation 
or  persons. 

It  may  be  said  that  pursuing  this  course  of  reasoning  to 
an  extreme,  a  jurisdiction  might  be  thus  created,  treading 
so  closely  on  the  heels  of  the  Courts  of  Sessions  and  Com- 
mon Pleas,  as  to  render  it  difficult  to  distinguish  their 
footsteps.  But  so  long  as  there  is  a  jurisdiction  possessing 
a  controlling  power  over  it,  the  Judges  of  which  are  ap-^ 
pointed  in  the  manner  prescribed  by  the  Constitution,  the 
citizen  has  all  the  security  which  was  deemed  necessary, 
and  which  is  provided  by  the  Constitution  ;  and  for  my- 
self, I  am  unable  to  discover  any  provision  in  the  Con- 
stitution, which  precludes  the  legislature  from  providing 
by  law,  for  a  Court  exercising  unlimited  jurisdiction,  and 
for  the  mode  of  appointing  a  Judge,  so  long  as  there  is  a 
jurisdiction  to  which  it  is  subordinate ;  and  I  think  this 
view  is  fully  supported  by  the  powers  exercised  by  the 
County  Courts,  in  many  cases  their  jurisdiction  was  un- 
limited, and  if  they  might  in  one  instance  incroach  on 
the  jurisdiction  of  the  Common  Pleas  and  Sessions,  I  see 
ilo  point  at  which  they  might  be  arrested. 

The  objection  to  the  illegality  of  the  proceedings  of  the 
Court,  on  the  ground  that  the  Sheriff  was  not  constitution- 
ally appointed,  is  not  specifically  pointed  out  by  the  briefs, 
and  the  only  one  urged  at  the  bar,  was,  that  by  the  6th 
Art.  2d  Sec.  of  the  Constitution,  it  is  provided  that  "  Sher- 
iffs shall  hold  their  offices  for  four  years,  and  not  be  again 
eli gillie  for  four  years,  &c.''  and  that  the  Sheriff  of  tliis 
Court,  by  the  by-laws,  is  elected  every  year,  contrary  to 
this  provision  of  the  Constitution.     I  dp  not  see  how  thi? 
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question  can  effect  the  case  undet*  consideration  in  anjr 
view.  A  Sheriff"  is  not  otherwise  necessary  to  a  court 
than  to  execute  its  orders  and  its  process ;  he  certainly  has 
no  participation  in  the  judgement  of  the  Court,  and  if  there 
had  been  no  Sheriff*,  I  see  no  reason  why  the  Court  would 
not  be  at  liberty  to  pronounce  its  judgement*  But  giv- 
ing the  objection  its  full  weight,  it  is  equally  unavailing^ 
If  the  Sheriff'  elect  was  disposed  to  insist  on  it,  it  might 
become  a  question  whether  he  was  not  entitled  to  hold  it 
under  this  provision  of  the  Constitution  for  four  years ; 
but  no  one,  I  think,  wiU  seriously  doubt  that  he  may  not 
.  safely  and  Constitutionally  hold  it  for  one. 

The  remaining  question  relates  to  the  mode  of  proceed- 
ing. The  remedy  prescribed  by  the  aet  creating  this  of- 
fence, is  by  ^^  bill,  plaint  or  information/' 

There  is  no  doubt  about  the  principle,  that  when  an  act 
imposes  a  penalty,  and  points  out  the  mode  of  proceeding, 
it  must  be  pursued,  and  the  only  question  is,  whether  a  Biii 
of  Indictment  is  covered  by  the  term  Bill  in  the  act  ^  BUI^ 
as  a  generick  term,  would  necessarily  include  it.  But  it  is 
«rgued,  that  when  used  in  an  act,  it  has  a  precise  technical 
meaning,  and  is  applied  to  a  species  of  private  proceeding 
in  use  in  the  Courts  in  England,  and  the  English  author- 
ities produced,  would  seem  to  justify  this  construction ; 
but  that  process,  so  far  as  I  can  learn,  has  never  been  in 
use  in  this  State,  and  certainly  is  not  now,  and  there  is  no 
other  proceeding  in  the  Court  of  Sessions,  coming  within 
the  general  term  BiU,  but  an  indictment,  and  there  was  no 
other  to  which  it  could  apply,  and  it  is  a  fair  conclusion 
that  the  Legislature  did  not  intend  it  to  be  understood  as 
mere  idle  verbiage.  But  if  usage  may  be  permitted  to 
influence  the  construction  of  a  term,  there  never  was  one 
better  settled.  From  the  passing  of  the  act  up  to  this  day^ 
the  Attorney-General  and  Solicitors  have  uniformly  prose- 
cuted by  indictment  for  this  offence. 

It  is  said,  however,  that  it  has  been  otherwise  ruled 
by  this  Court,  and  cases  have  been  referred  to  as  de- 
cisive of  the  question.     Were  I  satisfied   that  it  was  so, 
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however  reluctantly,  I  would  readily  yield  my  own  opinion 
in  conformity  to  the  general  principle  which  governs  this 
Court,  never  to  depart  from  its  adjudications^  except  froitx 
the  most  imperious  necessity,  but  the  cases  were  decided 
at  a  time  when  the  opinions  of  this  Court  were  delivered 
ore  terms,  and  were  forgotten  as  soon  as  the  occasion  which 
gave  rise  to  them  had  passed  away,  or  preserved  only  by 
imperfect  memoranda,  hastily  made,  and  probably  re- 
modeled from  memory  long  after.  I  think,  therefore,  that 
the  evidences  of  these  decisions  af-e  too  equivocal  to  jus- 
tify the  Court  in  departing  from  what  I  conceive  to  be 
law,  sanctioned  by  the  most  inveterate  usage,  and  indeed  1 
cannot,  by  the  Utmost  "stretch  of  liberality  reconcile  these 
supposed  decisions  with  so  uniform  a  practice,  both  an- 
terior and  subsequent. 

Justices  Colcocky  Netty  and  Hvger^  Concurred. 

Mr.  Justice  Bay, 

I  concur  on  all  the  grounds,  but  that  upon  the  indictment, 
which  is  considered  as  settled. 

Mr.  Justice  Richardson,         ■     ^  ^ 

I  dissent  upon  the  ground,  that  the  act  gives  to  the  City 
Courtno  cognizance  of  any  misdemeanor,  except  that  of 
assault  and  battery. 

White  zwd  De  Saussiire,  for  the  motion. 
Hayne,  Attorney-General,  contra. 

JV'ote  hy  His  Honor. — A  manuscript  Report  of  tlie  case  of  the  Slate 
vs.  Sandifer,  was  produced  in  the  argtiment  of  this  case,  and  relied  on 
by  the  defendant  to  establish  the  position  that  an  indictment  would  not 
lie  for  this  offence.  Since  the  argument  of  the  case,  a  copy  of  the 
^opinion  in  tliat  case,  delivered  by  my  brotlier  JSTott^  as  the  unanimous 
opinion  of  the  Court,  has  been  procured.  It  was  broujjht  up  from 
Barnwell,  and  decided  at  Columbia  in  April,  ISll,  and  was  an  indict- 
ment for  retailing  without  a  License,  which  was  demurred  to,  and  the 
cause  assigned,  was,  that  an  indictment  would  not  lie  for  the  offence. 
The  demurrer  was  over-ruled,  and  Mr.  Stark,  who  prosecuted  that  case, 
informs  me  that  Sandifer  was  afterwards  convicted  on  that  indictment^ 
and  paud  the  penalty. 
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M'DowALL  &  Wile  vs.  James  Wood  &  Wifej 

A  feme  covert  acting  as  a  sole  trader,  may  make  a  bond ;  but  this  power 
is  confined  to  such  bonds  onjy  as  relate  to,  or  are  in  faome  manner 
connected  with  her  business  as  a  sole  trader. 

i  HIS  was  an  action  of  debt  on  a  bond  given  by  Mrs. 
Woody  a  Sole  trader. 

The  cause  was  tried  in  Charlestoiv,  Spring  Term,  1819, 
before  Mr.  Justice  Colccck^  when  a  verdict  was  found  for 
the  plaintiffs. 

The  several  grounds  taken  on  the  part  of  the  defendants 
in  the  progress  of  the  trial  were  : 

1st.  That  the  obligor  being  a  married  woman,  could  not 
bind  herself  by  a  deed  of  any  kind.' 

2d.  If  she  could,  such  deed  should  be  expressly  in  the 
way  of  her  business  as  a  sole  and  separate  trader  and 
dealer. 

3d.  That  the  bond  in  this  case  was  without  considera- 
tion, being  for  the  debt  of  another. 

4th.  If  the  deed  had  been  lawfully  executed  by  her, 
still  it  should  have  been  expressly  stated  in  the  deed  itself, 
and  set  forth  in  the  original  contract,  that  it  was  executed 
by  her  as  a  sole  trader,  and  that  not  being  so  executed,  it 
is  void. 

This  was  a  motion  for  a  new  trial,  on  the  ground  taken 
in  the  Court  below. 

Mr.  Justice  iVc/^  delivered  the  opinion  of  the  Court. 

The  general  rule  of  law,  that  not  only  deeds,  but  also 
all  other  contracts  made  by  married  women,  are  void,  is 
not  denied.     (\  Black,  Ccm,  444.) 

There  are,  however,  exceptions  to  that  rule,  as  where 
the  contract  is  for  necessaries,  &c.  But  then  the  action 
must  be  brought  against  the  husband,  the  contract  being 
obligatory  on  him  only,  and  not  on  the  wife.  (^1  Sid.  120. 
1  Camp.  120,  JVaHhman  vs.  Wakefield.  1  Esp.  Nisi  Prius^ 
122,  237.)  And  it  seems  now  to  be  settled  law  in  En- 
■  gland,  that  "  a  husband  and   wife  cannot,  by  any  agrees 


Jauuary  Term.  24$ 

ment  between  themselves,  change  their  legal  ^apacitiej 
and  characters,  so  that  a  woman  can  be  sued  as  a  feme 
soL'y  ^^'^^il^  ^he  relation  of  marriage  subsists,  and  she  and 
her  husband  are  living  in  Grcai  Britain."  Jilars/iall  &f 
Rutton^  C^  Term  Rep,  54j.J  IVardell  vs,  Gooch^  (7  East, 
582.)  And  I  am  disposed  to  think  that  such  is  the  law 
of  this  state.  But  where  the  husband  is  in  circuii\§tap- 
ces  ncjt  to  be  sued,  as  where  he  is  an  alien  enemy,  or  has 
abjured  the  realm,  the  wife  (in  the  opinion  of  Lord  Coke  J 
is  chargeable  as  a  feme  sole.     (Co  Litt,  132-6.  133  a. J 

The  enquiry  will  now  be,.how  far  a  married  woman,  by 
becoming  a  sole  trader^  is  released  from  the  shackles 
which  the  Common  Law  imposes  upon  her  by  reason  of 
her  matrimonial  contract ;  and  what  new  disabilities  she 
subjttcts  herself  to  by  such  change  of  character  ? 

It  seems,  however  to  be  necessary,  in  the  first  plaice  to 
ascertain  what  is  to  be  understood  by  the  word  trader. 
And  I  do  not  know  v/here  we  shall  find  it  better  defined 
than  in  the  Englii?h  Lav/s  >and  decisions,  on  the  subject  of 
Bankruptcy.  By  tiie  StaU  13  Eiiz,  C  7,  Bankruptcy  is  con- 
fined to  such  persons  as  have  used  the  trade  of  merchan- 
dize^ or  have  sought  their  living  by  buijing  and  selling. 
And  under  that  statute,  making  bricks  for  sale,  by  a  per- 
son not  owning  the  soil,  or  buying  horses  for  the  purpose 
of  making  Vi  profit  by  re-selling,  and  not  for  ones  own  use,' 
has  been  construed  such  a  trading  as  would  subject  a  per- 
son to  the  operation  of  the  bankrupt  laws.  (2  Black.  Com, 
474,475.  1*S'/.  513.  1  Term  Rep,  517, J  But  subse- 
quent statutes  were  found  necessary  to  embrace  Scriv- 
eners, Bankers,  Brokers  and  Factors,  (Do,  Do, J  And 
Judge  Blackstone,  with  these  statutes  before  him,  defines 
a  bankrupt  to  be  "  a  trader  who  secretes  himself,  or  does 
certain  other  acts  tending  to  defraud  his  creditors.  (2 
Com,  254.)  The  same  author  further  observes,  that  they 
allow  the  benefit  of  the  laws  of  Bankruptcy  to  none  but 
actual  traders,  (2  Com,  473.)  rhe  character  of  a  feme 
covert  sole  trader  appears  to  have  originated  in  a  custom 
pf  London,  and  from  ihcm  in  all  probability,  introduced 


844  CharleBt(m,  1820, 

into  this  country.  In  the  English  books,  she  is  eometimec 
called  a  sole  tracer*  Caudel  vs,  Shaw^  (^  Term  Rep^ 
361,  Z  Burr.  \77&.J  Somct'imti^  vi  feme-sole  Merchant^ 
f4  Cro,  Car.  68.  Lag-ham  t\f.  the  IVffe  of  Bexvit.J 
And  in  2d  Black.  AV)).  1197,  Justice  Tales ^  says,  that  by 
the  custom  of  London,  a  feme  covert  carrying  on  business 
on  her  own  account,  is  li^ile  to  her  own  debts,  independ- 
ent of  her  husband*  It  appears  therefore  that  she  is  in- 
discriminately spoken  of  as  a  merchant^  trader  and  vifeme 
covert^  carrying  on  business  071  her  account.  I  apprehend, 
however,  that  when  Justice  Tates  speaks  of  one  carrying 
on  business  on  her  own  account^  he  must  mean  business  of 
merchant  or  trader.  For  I  think  it  is  now  very  well  set- 
tled, that  a  trader  means  a  person  engaged  in  merchandize^ 
crone  who  gets  his  living  by  buying  and  selling  again  for 
profit. 

The  words  of  our  act  are :  "  And  whereas  feme  coverts 
in  this  province,  do  sometimes  contract,  &c»  &c :  Be  it 
therefore  enacted,  that  any  feme  covert  being  sl  sole  trader 
in  this  province,  shall  be  liable  to  any  suit  or  action  to  be 
brought  against  her  for  any  debt  contracted  with  her  as  a 
sole  trader^  and  shall  also  have  full  power  and  authority  ta 
sue  for  and  recover,  (naming  the  husband  for  conformity 
sake)  any  person  whatsoever,  all  such  debts  as  have  or 
shall  be  contracted  with  her  as  a  sole  trader ;  and  all  pro- 
ceedings to  judgment  and  execution,  by  or  against  such 
feme  covert,  being  a  sole  trader,  shall  be  as  if  sucli  wo- 
man was  sole,  and  not  under  coverture.  fP.  L.  190» 
2Brev.  348.J  It  is  reasonable  to  presume  that  this  cus* 
torn  being  derived  from  the  custom  of  London,  and  the 
term  trade  or  trader  being  borrowed  from  the  English 
Law,  was  intended  to  be  used  in  our  act,  in  the  same  man<» 
ner  as  it  had  been  previously  understood  there.  A  sole 
trader  therefore,  under  our  act,  must  mean  such  a  person 
£is  in  England  would  be  sui>ject  to  their  Bankrupt  laws. 
Or  if  any  custom  or  usage  in  this  state  will  authorize  a 
more  latitudinary  construction,  it  cannot  be  extended  fur- 
ther than  to  embrace  the  keepers  of  boarding  houses^ 
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milinek's,  mantua  makers,  and  persons  engaged  in  such 
other  trades  or  business  as  is  usually  caurried  on  by  women 
in  this  country. 

The  first  question  then,  is,  whether  the  bond  of  a  feme 
covert,  acting  in  that  character,  is  obligatory  upon  her,  or 
absolutely  void  ? 

It  seems,  that,  in  Englar^d,  such  a  bond  would  be  void. 
(4  D.  ^  E»  361.)  That  opinion  appears  to  be  bottomed 
on  two  reasons : 

1  St.— -Because  she  might  thereby  deprive  the  heir  of 
his  inheritance  by  subjecting  her  lands  to  the  payment  of 
her  debts. 

2d*-*-Because  the  custom  of  London  extends  only  to 
simple  contract  debts. 

The  first  is  a  reason  of  policy  which  can  have  no  applica^^ 
tion  in  this  state,  because  lands  are  equally  subject  to  the 
payment  of  debts  due  by  simple  contract  as  by  bond. 

The  second  is  founded  on  a  custom  of  which  we  know 
but  little,  except  that  it  exists. 

But  by  our  act,  she  is  made  liable  to  be  sued  for  any 
debt  which  she  may  have  contracted  as  solp  trader^  which 
embraces  debts  by  bond,  as  well  as  all  other  debts.  And 
this  opinion  appears  to  be  supported  by  the  reasoning  in 
the  case  of  Wallace  vs.  R'lppon,  (2  Baif  112.)  Indeed 
she  roust  be  presumed  to  possess  all  the  powers  necessary 
for  carrying  on  the  trade  in  which  she  is  engaged.  To 
which  end  custom  house  bonds  and  bonds  usually  required 
of  retailers  of  spirituous  liquors,  and  other  bonds  imme- 
diately connected  with  her  particular  trade,  may  be  indis- 
pensably necessary. 

But  2d.  I  think  this  power  is  confined  to  such  bonds  as 
relate  to,  or  are  some  how  connected  with,  her  business  a« 
a  sole  trader.  It  is  to  be  observed,  that  the  character  of 
sole  trader  is  not  constituted  by  any  act  of  the  legislature; 
it  is  only  recognized  as  existing  by  custom.  The  act 
confers  no  power  or  privilege  except  that  of  suing  and  of 
being  sued.  And  it  limits  her  authority  to  sue  expressly 
to  auch  debts  ^^  as  have  or  shall  be  cootracted  with  her  as 
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sole  trader;"  and  it  subjects  her  to  actions  only  for  debts 
contracted  by  her  in  that  capacity.  It  goes  on  further. to 
provide-,  that  all  the  proceedings  shall  be  carried  on  against 
her  as  if  such  woman  was  a  feme-sole.  But  it  no  where 
authorizes  her  to  perform  any  other  act  as  if  she  was  a 
feme -sole. 

This  view  of  the  question  appears  to  me  to  be  further 
supported  by  the  case  of  Lavie  and  another^  assignees  of 
Jane  Cox,  a  Bankrupt,  against  Phillips  and  others^ 
assignees  of  John  Cox,  the  husband  of  Jane,  who  was  also 
a  bankrupt.  In  that  case  two  questions  were  decided : — 
1st.  That  a  commission  of  bankruptcy  might  issue  against 
a  feme-covert  being  a  sole  trader.  2d.  That  it  must  be 
confined  to  her  debts  in  the  way  of  her  trade,  (3  Burro-w 
17840  And  Mr.  Justice  Astoii  says  "  that  this  custom 
does  not  interfere  with  any  marital  rights  ;  it  respects  only 
trade  and  commerce."  It  may  not  be  clearly  seen  at  first 
view,  w^hat  bonds  or  contracts  will  be  considered  as  com- 
ing within  this  description,  and  there  may  be  a  difficulty 
in  laying  down  a  definite  rule  upon  the  subject.  But  I 
apprehend  the  dilRculty  will  not  be  greater  than  it  was 
under  the  laws  of  Englafad,  to  determine  who  were  the 
subjects  of  bankruptcy ;  or  in  this  state,  to  determine, 
what  books  should  be  received  in  evidence  under  our  acts, 
recognizing  a  custom  of  giving  in  evidence  the  shop  books 
of  merchants,  tradesmen  and  handicraftsmen.  And  al-* 
though  we  cannot  lay  down^  with  mathematical  precision, 
any  rule  by  which  to  ascertain  the  character  of  a  bond  or 
other  contract  so  made  ;  yet  I  think  it  may  be  made  suffi- 
cientl}'^  definite  for  all  practical  purposes.  Indeed  it  may 
be  determined  by  the  same  rule,  by  which  we  determine 
the  character  of  the  person.  And  we  must  leave  this  like 
every  other  question  of  construction  to  be  settled  by  suc- 
cessive decisions  of  our  Courts.  Neither  can  the  terms 
of  the  contract  alter  the  law  in  this  respect.  It  is  not  in 
the  power  of  the  parties  to  dispense  with  the  obligations 
growing  out  of  the  matrimonial  relations.  The  law  on 
this  subject,  is  built  on  the  broad  basis  of  public  policy, 
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which  cannot  be  defeated  by  any  agreement  of  the  parties. 
For  instance,  could  the  Court  be  required  by  any  contract 
entered  into  between  a  husband  and  wife,  permit  them  to 
become  witnesses  for  and  s^gainst  each  other,  or  permit  a 
feme-covert  to  become  bail  to  an  action,  or  Umnd  in  a 
recognizance  for  her  husband  or  any  other  person  f  The 
adoption  of  such  a  principle  v/ould  l^e  introducing  a  spe- 
cies of  divorce  not  authorized  by  our  laws. 

The  bond  in  this  case,  is  admitted  to  have  b.  tn  given 
for  the  debt  of  the  husband,  and  to  relieve  hnu  Jrom  im- 
prisonment. It  was  therefore  founded  on  a  c  lisidcration 
xmconnected  with  her  business  as  a  sole  trader,  and  must 
be  considered  as  null  and  void. 

This  view  of  the  subject  disposes  with  the  necessity  of 
giving  any  opinion  on  the  third  and  fourth  grounds.  I 
would  nevertheless  observe,  that  I  think  it  would  always 
be  the  safest  course,  even  if  it  be  not  necessary  when  a 
feme-covert  gives  a  bond  in  the  character  of  a  sole  trader, 
to  let  it  be  expressed  on  the  face  of  the  bond.  But  I  can- 
tiot  conceive  it  to  be  necessary  in  notes,  bills  of  exchange, 
and  such  other  papers  as  are  the  usual  evidences  of  mer- 
cantile transactions. 

It  may  also  be  further  observed,  with  regard  to  the 
main  question,  that  the  privilege  allowed  to  feme-coverts 
of  becoming  sole  traders,  is  contrary  to  the  common  law, 
and  to  the  principles  of  our  government ;  and  the  policy 
of  which  is  at  best  doubtful.  And  our  act  permitting 
them  to  iue  and  be  sued,  expressly  declares  its  object  to 
be  the  prevention  of  fraud.  We  ought  not  therefore  to 
extend  by  construction  a  power  which  it  appears  to  be  the 
object  and  policy  of  the  law  to  restrain. 

I  am  of  opinion,  that  a  new  trial  ought  to  he  granted. 

Justices  ISay^  Colcock^  Johnson^  Richardson^  and  Huger; 
concurred. 
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J4  Walton  etah  vs.  Michael  Deigkaw. 

Under  the  Act  of  1785,  the  SberifTis  anlhorized,  in  Rcn-ing"  a  domestic 
attachmeDt,  to  take  possession  of  goods  of  the  defendant  found  in  the 
posaesaion  of  a  third  person.      ^ 

X  HERE  were  several  Attachments  issued  against  the 
defendant  by  the  plaintiffs  and  others.  These  were  what 
are  usually  denominated  Domestic  Attachments. 

The  Sheriff,  by  virttie  of,  and  under  the  authority  of, 
the  said  Attachments,  levied  on  the  goods  of  the  abscond- 
ing debtor,  and  took  them  out  of  the  possession  of  his 
wife  and  a  relation,  ^vho,  it  was  said,  lived  in  the  house 
which  had  been  the  usual  abode  of  the  defendant. 

A  motion  was  made  for  an  order  to  require  the  Sheriff 
to  restore  the  goods  to  the  custodj*  and  keeping  of  the  wife 
and  relation  of  the  absent  debtof.  No  affidavit  or  any 
other  evidence  of  a  claim  to,  or  right  in,  the  property,  was 
produced. 

It  was  contended,  that  where  the  goods  were  found  by 
the  Sheriff  in  the  possession  of  a  third  person,  that  there 
his  authority  extended  no  further  than  serving  the  persoA 
so  in  possession,  with  a  copy  of  the  Attachment. 

The  motion  was  refused;  and  the  defendant  now 
moved  to  reverse  the  decision  made  below,  ai^  for  such 
order  to  be  granted. 

Mr.  Justice  Colcock  delivered  the  opinion  of  the  Court. 

The  act  of  1785  declares  that  "it  shall  be  lawful  for 
any  justice  of  the  peace,  upon  complaint  made  on  oath, 
that  his  debtor  is  removing  out  of  the  county  privately,  or 
absconds  and  'conceals  himself  so  that  the  ordinary  pro- 
cess of  law  cannot  be  served  on  him,  to  grant  an  Attach- 
ment against  the  estate  of  such  debtor,  or  so  much  thereof 
as  mxf  be  necessary  to  satisfy  the  debt  and  costs  of  such 
process;"  "  and  that  it  shall  be  lawful  for  the  Sheriff  to 
serve  and  levy  the  same  upon  the  slaves,  *goods  and  chat- 
tels of  the  party  absconding  wheresoever  the  same  shall 
be  found ;  or  in  the  hands  of  any  person  or  persons  in- 
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debted  to,  or  having  any  effects  of,  the  person  absconding, 
and  to  summon  such  person,  &c."  I'he  act  then  goes  on 
to  say,  '^  Provided^  That  all  Attachments  shall  be  replevx- 
able  by  an  appearance  and  putting  in  special  bail  if  so 
ordered  by  the  Court,  or  giving  bond  with  good  security 
to  the  Sheriff/*  And  the  next  clause  makes  the  SheriiF 
liable  if  defendant  docs  not  appear  when  ruled,  and  the 
securities  adjudged  insufficient:  And  by  the  seventh 
clause,  it  is  declared,  that  if  the  goods  and  effects  so 
attached  shall  not  be  replevied  as  aforesaid,  then  they 
shall  be  sold,  &c,  and  the  same  clause  goes  on  to  declare 
that  where  the  Attachmcrit  shall  be  returned  served  in 
the  hands  of  a  third  person,  upon  his  appearance  and 
examination,  judgment  shall  pass  against  him  for  such 
monies  as  he  may  owe  the  absent  debtor  or  such  effects 
as  may  be  in  the  hands  and  keeping  of  such  third  person. 
(1  Brev.  Dig-.  40-1.     P.  L.  368.) 

Upon  a  view  of  the  whole  context  of  the  law,  as  well  as 
a  reference  to  the  particular  expressions  of  certain  parts, 
there  can  remain  no  doubt  but  that  the  sheriff  is  authorized 
to  take  the  property  of  the  absent  debtor,  wherever  the 
same  may  be  found. 

In  the  first  place,  the  Act  declares  that  the  Attachment 
shall  issue  against  the  estate.  The  words  embrace  all  the 
debtors  pr6perty,  and  manifestly  show  the  object  on  which 
the  process  is  to  operate  ;  "  to  serve  and  ievy  the  same.'" 
What  is  the  meaning  of  the  word  levy  ?  How  docs  a 
Sheriff  levy  an  execution?  By  taking  possession  of  the 
goods.  £ven  where  he  cannot  immediately  remove 
them,  the  levy  vests  the  property  in  him.  If  it  is  abso- 
lutely in  him,  why  should  he  not  remove  *  it  ?  And  this 
process  is  in  this  regard  analagous  to  an  execution.  (2 
Bay^  272.     Stephen  vs.  Thayer^  5  Mass.  157.  J 

Again^  the  act  speaks  of  the  property  being  replevied. 
Does  not  this  imply  a  possession  in  the  Sheriff  f  The  re- 
plevy is  made  either  by  entering  special  bail,  or  giving 
bond  to  the  Sheriff;  and  the  Sheriff  is  liable  for  the  suffi- 
ciency of  such  security-     He  ought  of  course  to  be   in  the 
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possession  oi  the  goods ;  for  where  a  sufficiency  lias  nei 
been  found  to  pay  the  debtor  the  correct  amount  in  which 
the  bond  should  be  taken  cannot  be  ascertained  without 
knowing  the  value  of  the  goods  attached. 

Until  the  present  occasion,  I  nev^er  heard  it  doubted, 
that  the  Sheriff  by  an  Attachment  could  take  the  property 
of  the  absent  debtor  out  of  the  hands  of  any  mere  oc» 
cupant. 

In  this,  as  in  every  other  case,  he  must  take  care  not  to 
tiike  the  property  of  another.  If  the  person  in  possession, 
claim  the  goods,  he  may  apply  to  the  court  to  obtain  the 
possession.  If  the  evidence  of  right  be  conclusive  and 
satisfactory,  the  court  will  order  the  property  to  be  dc 
livered,  as  in  the  case  of  Sc/icpier  vs.  Garriscan^  f2 
Baij^  224.  J  Here  the  consignee  had  a  lien  on  the  goods 
and  ship,  and  the  captain  was  part  owner.  The  Court 
of  course  did  not  hesitate  to  cause  a  re-delivery  of  the 
property,  holding  the  right  of  the  plaintiff  over  them  as 
garnisliet-'S,  but  did  not  deny  the  right  of  the  sheriff  to 
take  possession.' 

It  is  asked  why  are  those  in  possession  sometimes  called 
upon  to  declare  what  they  have  in  possession  ?  The  an- 
swer is  obvious  ;•  they  may  have  in  their  pessession  mon- 
ies, debts  and  even  goods,  which  a  sheriff  cannot  come  at. 
Is  it  reasonable  to  say,  because  there  may  be  some  which 
he  cannot  take,  that  therefore  he  shall  not  take  that  which 
he  can  come  at  ?  The  Attachment  operates  upon  all  the 
estate ;  and  in  order  to  discover  that  estate,  those  who 
are  supposed  to  be  in  the  possession  of  any  part  of  it,  or 
to  be  indebted  to  the  absent  debtor,  are  called  on  to  de- 
clare on  oath  what  they  may  have,  or  what  they  may  owe. 
Where  a  claim  is  made  by  the  person  in  possession,  and  is 
opposed,  the  matter  is  referred  to  a  Jury,  under  the  pro- 
visions of  the  first  Attachment  Act. 

What  would  be  the  result  of  the  construction  contended' 
for  by  the  defendant  ?  The  goods  are  to  be  left  in  the 
hands  of  the  occupant  of  the  house  where  they  are  found. 
Suppose  such  person  should  the  next  day  follow  the  debtoF, 
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ar  suppose  he  be  .i..  insolvent  person,  and  secrete  the  ' 
gu  >i3,  what  becom*.b  of  the  security  given  to  the  plaintiff? 
Would  it  not  be  a  muckery  in  the  law  to  siy  to  a  creditor, 
you  may  attach  the  ;-;)ods  of  your  debtor,  if  he  absconds  or 
goes  out  of  the  State  ;  but  you  must  not  take  them  out  of 
the  hands  of  his  friends,  when  these  friends  may  be  em- 
ployed for  the  pur^^ose  of  evading  the  law.  Here  there 
was  not  only  no  evidence  offered  to  show  a  right  or  -claim 
to  the  goods,  but  ah  affidavit  was  produced,  to  show  that 
when  the  Sheriff  levied  on  the  goods,  there  was  not  even 
the  pretence  of  a  claim,  except  by  the  wife.  The  motion 
is  dismissed. 

Justices  Bai/y  Nott^  Johnson  and  Hugtr^  concurred. 

SuTCLiFFE  &  Bird  vs*  John  M'Dowell. 

Where  the  drawer  of  an  inland  bill  ofexchang'e  informed  the  payee, 
that  he  had  witlidrawn  the  funds,  on  which  the  bill  was  drawn,  from 
the  hands  of  the  drawee,  Htldy  that  a  presentment  of  the  bill  for  pay- 
ment was  unnecessary. — C^O 

The  doctrine  of  inland  bills  applies  equally  to  checks  upon  banks. 

JL  HIS  was  an  action  of  assumpsit  upon  a  check  for  %  120^ 
tried  before  the  Recorder  of  the  Inferior  City  Court, 
July  Term,  1819. 

The  check,  upon  which  this  action  was  brought,  was 
given  by  defendant  to  the  plaintiffs  for  a  horse  purchased 
by  him  from  them. 

The  report  of  the  Judge  (Wtlliam  Drey  ton  J  is  as 
follows  : 

*^  Mr.  J.  P.  White^  the  plaintiff's  counsel,  examined  as 
a  witness,  deposed,  that  on  the  morning  after  the  delivery 
of  the  check,  the  defendant  informed  him,  .that  he  had 
withdrawn  his  funds  from  the  bank  upon  which  it  ha4 
been  drawn,  alleging  as  a  reason  for  doing  so,  that  the 
horse,  which  was  the  consideration  for  it,  had  not  answer* 
ed  the  description  under  which  he  had  been  sold.'' 
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"  Mr.  Laval  c;iUed  by  the  plaintiiTs,  sakl  that  about  ten 
o'clock  in  the  inorning  after  the  date  of  the  cheeky  he 
called  with  it  at  the  bank  to  obtain  payment  for  it ;  that 
Mr,  Galluchat^  the  book  keeper,  told  him,  that  the  defend* 
^t  had  drawn  ^11  his  money  out  of  the  bank  ;  the  ivitness 
therefore  did  not  present  it  to  the  tellen     The   witness 
further  said,  that  the  defendant  e^ipressed  a  desire  to  buy 
from  him   a  horse  which  be  supposed  the  witness  owned, 
that  he  told  the  defendant  he  had  sold  the  horse,  but  be 
believed  the   purchaser  would  part  with  him  ;  that  upon 
being  asked  by  the  defendant  to  give  the  character  of  the 
horse,  he  replied^  that  he  had  bought  the  horse  as  being 
six  or  seven  years  old ;  that   he   owned  him   about  ten 
months ;  that  he  had  sold  him  to  the  plaintiff,  6'wfc//^,  as 
being  between  seven  and  eight,  and  he  believed  thai  to  be 
his  age  ;  that  he  considered  the  horse  as  not  to  be  equalled 
by  one  in  a  thousand  :  He  drew  two  persons  in  a  chair  at 
the  rate  of  a  mile  in    eleven  minutes ;  and  that  he  was 
gentle,  active,  and  healthy  ;  that  the  defendant  afterwards 
complained  to  the  witness,  that  the  horse  was  old  and 
unsound.     The  witness  has  ownt- d  a  great  many  horses ; 
has  always  paid  much  attention  to  them  ;  considers  him- 
self well  capable  of  judging  of  the  age   of  a  horse,  and 
deems  it  impossible  for  any  one,  after  a  horse  is  turned 
of  nine,  to  tell  his  age." 

"  In  this  stage  of  the  trial,  the  defendant's  counsel 
moved  for  a  nonsuit,  upon  the  grovmd,  that  the  plaintiffs 
had  not  proved  a  presentment  of  the  check  for  payment 
to  the  proper  officer  of  the  bank,  without  which  he  could 
not  recur  to  the  drawer/*    • 

"  The  motion  was  overruled  upon  the  ground,  that  the 
act  of  the  defendant  in  withdrawing  his  funds  from  the 
bank,  dispensed  with  the  necessity  of  that  form,  and  ren- 
dered it  unnecessary  after  the  communication  of  that  fact 
by  the  book  keeper  and  by  the  defendant  himself,  to  pre- 
sent the  check  to  the  teller.'* 

"  The  defendant's,  counsel  then  called  Mr.  —  St(»e, 
who  proved  the  signature  of  the  plaintiff  to  the  following 
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receipt,  signed  by  the  plaintiffs,  but  in  the  hand  writing 
of  the  defendant : 

**  Received  February  8th,  1819,  from  John  M'DowcHl 
one  hundred  and  twenty  dollars  in  full  for  a  bay  horie^ 
seven  years  of  age,  which  we  warrant  and  defend  against 
all  claims  whatever* 

James  Sutcliffe-** 

**"  The  witness  then  said,  that  the  morning  after  the  date 
of  the  check,  he  offered  as  the  agent  of  the  defendant,  to 
return  the  horse  to  Sutclijfe^  because  the  character  given 
of  the  horse  had  been  incorrect ;  that  Sutcliffe  said  he 
would  not  take  him ;  that  witness  then  told  Sutcliffe  the 
horse  would  be  sold  on  a  certain  specific  day,  who  said, 
he  should  not  attend  the  sale  ;  that  Sutcliffe  acknowledged 
to  the  witness,  the  identity  of  the  horse ;  that  in  riding 
the  horse  to  Sutcliffe^s^  he  started  very  much,  found  him 
very  disagreeable  under  the  saddle  ;  would  not  ride  him 
ten  miles  for  his  value  ;  considered  him  a  very  danger -^ 
ous  family  horse  ;  that  after  the  horse  had  been  sold  pur- 
suant to  notice,  the  witness  told  Sutcliffe^  he  might  receive 
the  money  the  sale  had  produced  ;  Sutcliffe  said  he  would 
not :  The  horse  sold  for  g  58,  deducting  incidental  cxpen- 
ces,  the  net  proceeds  were  g  44  29." 

'^•The  certificate  of  Mr.  Carver^  z  veterinary  practi- 
tioner, was  then  produced  and  admitted  in  evidence,  sta* 
ting  that  the  horse  in  question  was  nine  years  old  the  pre*- 
ceding  spring ;  the  certificate  was  dated  on  the  10th  Feb- 
ruary, 1819." 

"  The  plaintiff  called  in  reply  Mr.  Fawkes^Vfho  deposed 
that  he  was  present  when  the  defendant  bought  the  horse 
from  the  plaintiffs.  Sutcliffe  then  said  he  had  a  very 
good  character  of  the  horse  from  iava/,  from  whom  he 
bought  him.  Defendant  said  he  asked  no  questions  about 
the  horse  from  Sutclijfe^  as  Mr.  Laval  had  already  given 
his  character.  Sutcliffe  said  Laval  sold  the  horse  to  him 
as  being  between  seven  and  eight;  that  the  defendant 
might  take  the  hofse  upon  trial  for  three  or  four  days  : 
The  witness  had  rode  the  horse,  found  him  gentle  and 
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pleasant ;  never  drove  him  in  a  chaise,  but  has  in  a  cart, 
in  t^hich  he  was  so  quiet  that  witness  has  left  him  with  no 
person  for  three  quarters  of  an  hour  at  a  time,  ^nd  he 
aif^rays  found  him  standing  where  he  was  left." 

*^  Mr.  Laval^  again  called  by  the  plaintiffs,  said,  that 
when  he  owned  the  horse  he  was  in  good  order ;  when  he 
was  sold  to  the  defendant  he  was  rather  poor;  that  he  has 
frequently  left  at  a  door  his  chair  drawn  by  this  horse 
with  the  reins  upon  the  dash  board,  and  always  fotmd  him 
quiet ;  that  he  has  sometimes  done  this  for  three  hours 
togedicr;  and  sometimes  when  the  females  of  bis  family 
were  in  the  chair;  that  once,  in  consequence  of  a  great 
noise  occasioned  by  three  negroes  riding  at  full  speed  past 
the  horse  whilst  in  a  chair  upon  a  wharf,  he  rah  off  as  far 
as  the  head  of  the  wharf,  but  he  was  immediately  brought 
back  and  afterwards  stood  perfectly  quiet." 
"  The  defence  was, 

1st. — That  the  horse  did  not  answer  the  description 
given  of  him." 

2d. — ^"^  That  there  had  been  a  breach  of  warranty,  as 
the  horse  when  sold  was  near  ten  years  old,  whereas  in 
the  receipt  he  was  warranted  as  being  only  seven." 
The  Judge  then  proceeds  to  state  his  charge. 
He  says,  *'  I  stated  to  the  Jury,  that  the  testimony  re- 
specting the  character  of  the    horse  was  variant   and  ap- 
parently contradictory  ;  that  it  was  their  province  to  de- 
cide upon  it,  that  the  weight  of  evidence  in   my  mind  was 
in  favor  of  the  plaintiffs.     Mr.  Laval^  who  had  owned  the 
horse  nearly  a  year,  and  had  used  him  in  the  chair  and  un- 
der the  saddle ;  and  Mr.  Fcnvke^s^  who  had  rode  him,  and 
used  him  in  a  cart,  were  more  competent  to  judge  than 
Mr.  Stone^  who  had  never  driven  him  in  a  chair,  and  had 
'  only  rode  him  once,  and  then  only  a  short   distance ;  that 
the  horse  was  represented  to  have  been   a   good   family 
horse  ;  a  tame  one,  implying  rather  a  draft  than   a  saddle 
horse.     That  I  did  not  think  there  had  been    a  breach  of 
warranty,  in  as  much  as  before  and     cotemporaneously 
with  the  sale,  the  defendant  had  declared  he  bought  the 
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J^orse  upon  the  representation  of  Mr.  Lavaly  and  that  he 
required  no  character  or  description  from  tlie  plaintifT^ 
And  although  the  receipt  expressed,  that  the  horse  was 
seven  years  old,  yet,  the  defendant,  who  acknowledged 
that  he  bought  from  LavaPs  account,  by  whom  he  had 
been  Informed  that  the  horse  was  between  seven  and  eight, 
ought,  w^hen  he  wrote  the  receipt,  to  have  inserted  in  it,  if 
the  age  were  mentioned  at  all,  that  the  horse  was  between 
seven  and  eight,  unless,  which  was  probable,  he  consider- 
ed seven,  and  b<*tween  seven  and  eight,  to  mean  the  same 
thing  ;  that  whether  the  horse  was  as  old  as  represented 
by  Mn  Carver^  or  not  older  than  as  represented  by  Mt# 
Lavaly  it  was  difficult  to  determine;  judgment  was  set 
in  opposition  to  judgment  upon  a  fact,  respecting  which 
different  opinions  had  been  given  by  the  two  persons:  If 
the  Jury  believed  the  horse  to  be  as  old  as  Mr,  Carver 
certified,  I  thought  the  defendant  entitled  to  a  verdict*" 

"  The  Jury  found  a  verdict  for  the  plaintiffs. 

A  notice  of  a  motion  for  a  new  trial  was  served  upon 
me,  upon  the  grounds  : 

1st.  That  the  Judge  refused  to  direct  a  nonsuit  confor- 
mably to  the  defendant's  motion,  notwithstanding  the* 
plaintiffs  omitted  to  prove  a  presentment  for  payment  fo 
the  proper  officer  of  the  Bank  on  which  the  check  was 
drawn* 

2d.  That  the  verdict  of  the  Jury  was  contrary  to  evi- 
dence, in  as  much  as  it  was  proved,  that  the  plaintiffs  at  the 
time  of  the  sale,  in  writing,  warranted  the  horse  to  be  seven 
years  old,  whereas  he  was  distinctly  proved,  immediatel5^ 
after  the  sale,  by  a  scientific  veterinary  surgeon,  to  be 
near  ten  years  old. 

3d.  That  the  verdict  was,  in  other  respects,  contrary  to 
law  and  evidence." 

Mr.  Justice  Richardson  delivered  the  opinion  of  the 
Court. 

For  the  reasons  of  the  City  Judge,  contained  in  the  re- 
port,-it  would  be  sufficient  to  say^  that  the  motion  for  a  ne^<* 
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trial  is  dismissed  by  the  unanimous  concurrence  of  the 
Judges  in  this  Court,  But  lest  erroneous'  conclusions 
should  be  drawn,  I  will  notice,  that  there  can  be  no  ques- 
tion that  the  doctrine  of  Inland  Bills  applies  equally  to 
checks  upon  a  bank.  These  are,  in  fact,  Inland  Bills* 
Chttty  on  Bills^  (18, 200^)  says,  that  as  a  general  rule,  where 
the  drawer  has  effects  in  the  hands  of  the  drawee,  at  the 
time  of  drawing,  a  demand  must  be  made,  and  notice  of 
refusaltoaccept  or  pay,  by  the  drawee,  duly  gi\'cn  tothe 
drawer  and  indorsers.     C?  East^  360.     2  Camp,  SOS,  J 

But  it  seems  now  well  settled,  that  notice  to  the  drawer 
is  not  required  if  there  were  no  effects  in  the  hands  of  the 
drawee,  either  at  the  date  of  the  biU  or  from  that  time  till 
it  becomes  due.  (1  Tenn  405.  2  Term  713.  1  Bos.  £s? 
Pui.  655.  1  Bay  291.  Swift  29O0  And  this  rule  clearly 
applies  to  foreign  and  inland  bills.  (12  East  17U)  Yet  it 
should  be  strictly  observed,  that  this  exception  to  the  gen- 
eral rule  requires,  that  there  should  be  a  total  absence  of 
ail  effects  ^ttht  date,  and  thence  to  the  time  of  payment. 
A  mere  fluctuating  balance  in  the  hands  of  the  drawee ;  or 
the  drawers,  owing  to  the  drawee  drawing  a  greater 
amount  than  the  effects  in  his  hands,  and  the  like,  arc  not 
sufficient.  (^2  Camp,  503.  l^Eaat^  179. J  I  apprehend 
that  the  general  rule  is  not  dispensed  with,  where,  by  mis- 
fortune or  accident,  the  effects  of  the  drawer  failed  to.  reach 
the  drawee ;  for  the  exception  as  introduced  in  Bicker- 
dike  vs.  Bollman^  (1  Term  Rep.  410,J  and  since  amply 
confirmed,  (2  Term  Rep,  713,^  establishes  no  more  than 
that  where  the  drawer  knew  at  the  time  that  he  had  no 
effects  to  answer  the  bill,  notice  to  him  is  unnecessary. 
And  as  to  the  indorser,  there  can  scarcely  be  a  case  in  which 
notice  to  him  may  be  dispensed  with.  (1  Bay^  175. 
Scarborough  vs.  Harris,  See  also,  note  in  Wilks  vs.' 
Jacks^  Peake's  Cases^  202.J 

I  have  noticed  these  rules,  and  cited  the  authorities 
which  support  them,  lest  it  might  possibly  appear  from 
the  particular  decision  in  this  case,  fhat  we  do  not  ac- 
knowledge their  full  force.     It  is  of  great  importance  -that 
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commercial  nations  should  be  uniform  in  the  use  of  themi 
and  understand  each  oihcr  in  that  regard.  But  in  th^ 
case  before  us  the  defendant  withdrew  his  effects  in  order 
that  his  own  bill  might  be  dishonoured.  How  then  can  he 
complain  of  a  want  of  demand  or  notice,  when  he  himself 
purposely  fixed  the  refusal ;  and  of  course  by  his  own  act 
had  notice  of  the  consequent  dishonour  of  his  bill,  eveH 
in  anticipation  of  the  demand  and  refusal  of  payment  ?  It 
would  too,  be  permitting  a  nian  to  take  advantage  of  his 
own  unjust  device. 

As  to  the  question  made  upon  the  facts  in  the  case,  that 
ha^  been  disposed  of  by  the  verdict  under  a  just  charge 
to  the  Jury,  if,  in  the  least  degree  erroneous,  it  was  in 
admitting  that  there  was  any  warranty  of  the  age  of  the 
horse,  but  that  was  in  favour  of  the  defendant.  Upon 
this  point,  the  attempt  has  been  to  make  the  plaintiffs  liable 
for  a  supposed  error  in  the  age  and  description  of  the  horse 
given  by  Laval ;  and  that  description  too,  if  not  the  age, 
judging  from  the  evidence  adduced,  is  probably  correct. 

The  motion  is  refused. 

Jus  tices  JBay,  Colco'ck^  Huger^  Nott  and  Johnson,  con- 
curred. 

fa, J — Stxphex  Lillet  r«.  James  A.  Mtlleb. 

Where  the  drawee  of  a  bill  of  exchange  has  been  forbidden  by  the  dravkr 
to  pay  it  -when  it  should  be  presented,  of  -which  the  drawee  informs  the 
payee  before  it  becomes  payable,  it  is  not  necessary,  that  the  payee  shall 
present  it  for  payment  to  the  dravree,  tchen  it  becomes  due,  and  give  the 
dravfer  notice  of  nonpayment, 

SUMMARY  Process,  tried  before  the  Recorder  fWiUiam  Drayton^ 
Esq- J  of  the  Inferior  City  Court,  July  Term,  1819. 

The  Judge  reports  as  follows : 

«*  This  suit  was  brought  to  recover  twenty  dolhirs,  the  amount  of  two 
orden  drawn  by  the  defendant  upon  Mr.  Roach,  the  City  Treasurer,  in 
favour  of  the  plaintiff.  The  plaintiff  proved  by  Mr.  Roach,  that  the 
defendant  was  a  city-officer  receiving  a  salary  from  the  corporation  j  that 
the  orders  drawn  by  the  defendant  had  been  presented  to  the  witness 
shortly  before  they  were  payable ;  that  he  refused  to  accept  them,  at 
the  same  time  informing  the  plaintiff,  that  they  would  not  be  paid,  as 
tha  drawer  had  expressly  forbidden  him  to  pay  them  at  whatever  time 

3^ 


they  should  be  piretentcd.  The  defendant's  oountel  confend^  tM 
the  plaintiff  could  hot  recover,  because  he  had  been  guilty  tXlachn  m 
not  presenting  the  6rders  for  payment  when  they  became  due,  and 
because  he  had  given  no  notice  of  their  nonpayment  to  the  drawer. 
The  plaintiff's  counsel  left  the  case  to  the  Court  without  argument, 
t'he  Judge  then  notices  his  charge  as  follows :  He  says,  •«  1  stated  to 
the  Jury,  that,  according  to  the  gcnttal  nilc,  the  drawer  was  entitled 
to  notice  of  nonacceptance  anti  nonpayment ;  but  where  he  has  no 
effects  in  the  hands  of  the  drawee,  between  the  time,  when  the  order 
isdrawn  and  its  becoming  due,  he  is  not  entitled  to  such  notice.  fChit- 
ty  on  BiiU  151.  J  That  a  drawer's  giving  express  orders  to  the  drawee 
not  to  pay,  furnished  a  stronger  reason  for  dispensing  with  notice ; 
because  although  the  drawee  had  no  effects,  he  might  nevertheless  pay 
for  the  honor  of  the  drawer ;  but  in  the  present  case*  all  chance  of 
payment  was  out  of  the  question ;  that  drawing  a  bill  upon  another  and 
directing  him  not  to  pay  it,  amounted  to  a  fraud  and  disentitled  the 
drawer  to  the  protection  of  those  rules  which  were  only  intended  for 
the  benefit  of  those  acting  btniajide,  fClegg  vs.  totton,  3  Bo$.  €^  Ptd. 
241,  242,  and  243,  J  I  was  therefore  of  opinion,  that  the  pfadntiff  was 
entitled  to  a  verdict." 

<<The  Juiy  found  fbr  the  plaintiff,  and  a  notice  of  a  motion  for  a  new 
trial  was  served  upon  me  upon  the  following  grounds  :** 

*«lst. — Because  the  plaintiff  did  not  prove,  that  the  said  orders  were' 
presented  to  the  drawee  for  payment,  when  they  respectively  became 
payable ;  although  he  proved  by  the  drawee,  that  the  defendant  forbader 
him  (the  drawee)  from  accepting  the  orders,  yet  that  was  not  sufficient 
in  law  to  exonerate  the  plaintiff  from  the  obligation  of  presenting  th^ 
orders  f«r  payment." 

**2d. — That  the  plaintiff  was  guilty  q\  taches/ivi  as  much  as  he  proved 
no  notice  to  the  defendant  of  nonpayment  of  the  said  orders  by  the 
drawee,  which  notice  he  was  legally  bound  to  have  given,  as  it  appeared 
in  evidence  by  the  plaintiff's  own  testimony,  that  when  the  orders 
became  due,  the  defendant  had  effects  in  the  drawee's  hands  which 
were  soon  after  drawn  out  by  the  defendant.'* 

**  3d. — That  the  verdict  was  in  otlier  respects,  against  law  &  evidence." 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice  Richardson. 

I  cannbt  add  to  the  reasons  given  by  the  Recorder ;  and  we  need 
not,  to  the  law  and  adjudications  he  has  cited. 

6an  a  roan,  who  has  forbidden  the  payment  of  his  own  bill,  complain 
of  a  want  of  notice  of  its  dishonor  with  more  Reason  than  the  drawer, 
who  for  the  same  purpose  withdraws  his  funds  in  order  that  payttent 
may  be  refused,  which  this  Court  decided  but  a  few  days  since  in  the 
case  of  Sutcliffe  &  Bird  w.  M'Dotoell?  The  moment  the  defendant 
forbade  the  payment,  he  took  notice  of  the  true  situation  of  his  money 
in  the  hands  of  his  cashier,  which  is  the  object  of  notice  ;  and  any  appli- 
eation  for  payment  afterwards  would  have  been  idle  and  unmeamng- 
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If  tike  dmver  still  intended  his  bill  to  be  paid»  after  his  prohibition,  hf 
should  have  notified  thp  drawee  and  holder  of  his  reconsideration ;  but 
until  doings  so,  he  cannut  take  advantage  of  a  seeming  laches  which  he  ' 
caused  himself,  and  which  could  do  him  no  injury. 

The  motion  is  refused. 

Justices  Colcock,  JVo»,  Johnson,  Xfuger,  and  Bay^  concurred. 

Isaac  C.  Moses,  vs*  Richard  &  Mary  Jones,  Execu** 
tor  and  Executrix  of  Wj^^liam  Jones. 

The  Executor  of  A.  was  sued  on  a  note  of  hand ;  plea  statute  of  limitat^ 
tions ;  replication,  that  by  the  Act  of  1789,  nine  months  are  allowed  to 
Executors  and  Administrators  after  the  death  of  their  testator  or 
intestate,  before  they  can  be  sued,  and  that  the  plaintiff  ought  not  to 
be  barred,  having  beep  restrained  by  the  aforesaid  Act  nine  months, 
from  commencing  his  action.  Held,  that  the  plaintiff  was  allowe^ 
four  years  exclusive  of  the  nine  months. 

The  Act  of  1789,  suspends  the  operation  of  the  statute  of  limitations^ 
nine  months  after  the  death  of  the  testator  or  intestate,  but  doeA 
not  take  from  the  plaintiff  any  part  of  the  four  years  allowed  by  tbfi 
act  of  limitations. 

LRIED  before  Mr  Justice  Johnson^  at  Colleton,  April 
Terra,  1819. 

This  was  an  action  on  a  note  of  hand  given  by  WilliaTn 
Jones^  deceased,  to  the  plaintiff,  for  g  229  68,  payable  on 
the  1st  January,  1809. 

yon^5  died  on  the  first  of  October,  1811,  and  this  suit 
was  commenced  on  the  30th  March,  1813. 

The  Statute  of  Limitations  was  pleaded,  to  which  it 
was  replied,  that  by  the  act  of  1789,  commonly  called  the 
Executor^s  Law,  nine  months  are  allowed  to  executors  and 
administrators  after  the  death  of  their  testator  or  intestate, 
before  they  can  be  sued  j  and  that  therefore  the  plaintiff 
ought  not  to  be  barred,  he  having  be^n  restrained  by  the 
aforesaid  act,  for  nine  months  after  the  death  of  the  tes* 
tator  Jones  from  commencing  Itis  action. 

The  Presiding  Judge  being  of  opinion  that  the  plaintiff 
was  barred,  a  nonsuit  was  submitted  to,  and  a  motion  was 
fiow  made^  tp  .set  aside  the  nonsuit,  on  the  ground  that  th^ 
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plaintiff  being  prohibited  by  the  act  of  1789,  from  c6ifi- 
mencing  his  aciion,  until  nine  months  after  the  ttstator^s 
death,  should  be  allowed  four  years  exclusive  of  the  nine 
months. 

Mr.  Justice  Colcock  delivered  the  opinion  of  the  Court* 

By  the  12th  section  of  the  limitation  act,  parties  are  al- 
lowed four  years  to  commence  suit^  afttr  theright  of  action 
has  accru<£d  ;  this  act  was  passed  in  1712. 

By  a  subsequent  act,  passed  in  1789,  (commonly  tailed 
the  Executor's  Law,)  it  is  enacted'  **  that  no  action  shall 
be  commenced  against  any  executor  or  administrator  for 
the  recovery  of  the  debts  due  by  the  testator  or  intestate, 
until  nine  months  after  such  testator  or  intestate's  death." 

Where  the  debtor  dies  after  the  action  has  accrued,  and 
before  the  four  years  expire,  by  the  operation  of  this  latter 
act,  1789,  nine  months  will  be  taken  from  the  four  years 
allowed  the  plaintiff  to  sue  ;  and  if  but  nine  months  of  the 
four  years  remained  unexpired  at  the  death  of  th^  testator 
or  intestate,  the  suit  would  be  barred  in  three  years  and 
*  three*  months,  as  this  latter  act  was  intended  for  the  bene- 
fit of  estates.  To  allow  the  executors  and  administrators 
time  to  look  into  the  affairs  of  th^  estate,  and  to  collect 
debts  which  may  be  due,  so  as  to  prevent  unnecessary 
sacrifice  of  property,  it  would  he  highly  unjust  to  suffer 
it  to  operate  to  the  prejudice  of  honest  and  indulgent 
creditors.  It  has  therefore  been  decided,  that  the  act  of 
1789,  suspends  the  operation  of  the  limitation  act  for  the 
period  of  nine  months  after  the  death  of  the  testatot,  or 
intestate,  but  does  not  take  from  the  plaintiff  any  part  of 
the  four  years  allowed  by  the  limitation  act.  The  case 
alluded  to,  was  William  WighUndn^  against  the  executors 
of  Joseph  Chouler^  decided,  at  the  January'  sitting,  1808. 
The  brief  in  that  cause,  states,  "  that  the  action  was 
brought  on  a  promissory  ^ote,  given  by  the  defendant's 
testator.  The  defendants  pleaded,  that  their  testator  Jiad 
not  assumed  within  four  years.  The  plaintiff  replied  in 
bar  to  the  plea,  that  by  the  act  of  1789,  it  was  rendered  il- 
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legtsl  to  institute  a  suit  against  executors  or  administrators 
for  the  debt  of  their  testator  or  intestate,  until  nine  months 
after  the  death  of  cither,  and  that  the  time  which  had 
elapsed  alter  making  the  promise  and  assumption  (and 
previous  to  the  death  of  the  testator)  did  not,  together 
with  that  which  elapsed  after  the  expiration  of  the  nine 
months,  and  after  death  of  the  testator,  and  previous  to 
the  issuing  forth  of  the  writ,  inake  up  the  time  or  period 
of  four  years.  To  this  replication,  the  defendant  demur- 
red, and  the  plaintiff  joined  issue.  On  argument,  the  de- 
murrer was  overruled  by  the  whole  bench"  This  author- 
ity being  directly  in  point,  is  considered  as  deciding  the 
case. 

The  motion  is  granted. 

Justices  Nott  and  Johnson  concurred. 

The  State  va*  John  FiaHER. 

Unless  a  verdict  is  clearly  and  manifestly  against  evidence  or  wholly 

without  evidence,  the  Court  will  not  set  it  aside. 
That  which  was  a  cause  of  Challenge  to  m  Juror,  ahaU  not  be  vide 

the  ground  of  a  new  trial. 

A  RIED  before  Mr.  Justice  Colcock^  at  Charleston,  May 
Term,  1819: 

The  defendant  was  indicted  for  high-way.  robbery,  and 
on  the  trial  it  appeared  that  one  John  Peoples  was  travell- 
ing fron\  the  city  to  the  upper  country  with  his  waggon, 
accompanied  by  a  youth  of  about  sixteen  years  of  age,  by 
the  name  of  Zachariah  Car  well ;  that  upon  their  arrival  at 
the  six  mile  house,  they  stopped  to  water  their  horses  at  a 
well  near  the  house  ;  while  in  the  act  of  doing  so,  a  negro 
came  out  of  the  yard  of  the  house,  and  demanded  the 
bucket  which  they  were  using,  (which  was  their  own)  for 
the  purpose,  as  he  alledged,  of  watering  his  horse.  The 
prosecutor  refused  to  give  it  to  him,  and  some  words  en- 
sued, upon  which  a  number  of  persons  came  out  of  the 
house,  at  least  ten,  as  the   witness   supposed,  armed  with 
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gUjQS,  pistols  and  sticks.  The  prosecutor  seeing  them  ap« 
preaching  in  tui-*  hostile  array,  took  an  old  gun  out  of  lus 
waggon,  upon  which  the  lad  called  to  him  that  she  was 
Bot  primed.  The  party  instantly  rushed  in  upon  hiro^ 
knocked  him  down  and  heat  l^im  most  severely  ;  among 
these,  was  the  prisoner  Fisher  and  one  Hoxuard*  After 
they  left  the  prosecutor,  he  got  into  his  waggon,  and  the 
boy  drove  slowly  on,  when  they  had  passt  d  about  200 
yards  from  the  house,  they  were  overtaken  by  the  prisoner 
and  Howard.  All  were  armed.  T^ey  asked  for  the 
prosecutor,  and  when  they  learned  that  he  was  in  the  wag- 
gon, they  ordered  him  to  come  out,  threatening  to  take 
his  life.  He  came  from  under  the  cover  of  the  waggon^ 
and  seated  himself  on  the  side  of  it ;  Howard  had  rode  to 
the  head  of  the  foremost  horses,  and  stopped  them  ;  the 
prisoner  had  dismounted,  and  Howard  snapped  his  pistol 
at  the  prosecutor,  and  as  the  boy  thought,  once  flashed  it ; 
Fisher  pulled  the  prosecutor  down,  and  carried  him  about 
20  steps  behind  the  waggon ;  Howard  put  his  hand  in  his 
pocket,  and  took  out  his  pocket-book,  the  prisoner  holding 
the  prosecuter  by  the  arm.  In  opening  the  pocket-book, 
some  small  silver  droplped  out,  and  Howard  threw  out  some 
papers.  The  prosecuter  begged  for  his  papers,  and  he  was 
ordered  to  pick  up  the  silver,  which  he  did,  and  handed  it  to 
Howard.  The  prisoner  searched  his  pockets,  but  the  prose- 
cutor assuring  them  thut  he  had  no  more  money,  they  rode 
off  and  left  him,  and  returned  into  the  yard  of  this  house. 
The  prosecutor  had  about  g40or  5550,  which  he  had  re- 
ceived for  freight ;  the  whole  of  which  was  taken.  On 
the  next  day,  the  prosecutor  came  to  town,  and  on  the 
Sunday  after,  he  went  to  the  gaol  to  see  these  persons, 
when  he  pointed  out  Fisher  and  Howard^  as  the  men  that 
robbed  him,  and  he  recognized  some  of  the  others  who 
were  of  the  party  that  beat  him,  but  he  was  mistaken  as  to 
one  of  them.  No  names  were  mentioned  until  he  identi- 
fied them.  On  the  trial,  the  prisoners  were  ordered  to 
stand  up,  and  he  again  swore  positively  to  Fisher^  but  was 
inistaken  in  supposing  that  he  had  seen  Sterret  in  gaol.  All 
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the  ift\portant  facts  were  corroborated  by  the  testimony  of 
Carwell. 

On  the  part  of  the  prisont-r,  Andrew  Hard^  Martin  Ber^ 
£jin  and  Zilphea  Miller  w<re  sworn,  who  testified  that  they 
were  at  the  house  when  the  affray  t<iok  pbce  ;  that  they 
Jremained  there  until  the  prisoner  and  Hoxvard  set  off  for 
town,  which  was  about  half  an  hour  ait<  r,  and  they  ac- 
tompanied  them  to  town,  and  never,  during  the  time,  lost 
sight  of  them  for  five  minutes.  They  also  contradicted 
the  testimony  of  the  prosecutor,  as  to  some  part  of  the 
prisoner's  dress. 

Upon  this  evidence  the  Jury  found  the  prisoner  guilty, 
and  anew  trial  was  moved  for,  on  the  following  grounds, 
as  stated  in  the  brief  offered  by  the  prisoner's  counsel : 

1st.— That  the  evidence  did  not  warrant  the  verdict  in 
as  much  as  the  robbery  stated  to  have  been  committed 
was  alleged  by  all  the  witnesses  to  have  sprung  out  of  a 
Quarrel  and  fight  that  took  place  at  a  well  in  that  neigh* 
borhood,  relative  to  watering  horses,  and  it  was  clearly 
J)roved  by  the  three  witnesses  on  the  part  of  the  prisoner,  , 
who  were  present  at  the  time,  that  he  never  left  the  six- 
mile  house  or  followed  the  prosecutor  up  the  road  to  the 
place  where  the  robbery  was  stated  to  have  been  com- 
mitted, thereby  clearly  establishing  an  alibi. 

2d.— That  the  prisoner's  person  was  not  identified, 
there  having  been  essential  variations  in  the  description 
of  his  size  and  countenance^  and  the  dress  he  wore  on  the 
day  of  the  alleged  robbery,  between  the  witness  who  tes* 
tified  on  the  part  of  the  state  and  those  who  testified  on 
the  part  of  the  prisoner. 

3d. — Because  one  or  more  of  the  jurors  who  were  em* 
panneled  and  sworn,  and  who  tried  the  cause,  did  not  pay 
tior  do  pay  taxes  according  to  the  act  of  assembly,  and 
Were  therefore  not  legally  qualified  to  sit  as  jurors  in  this 
case. 

Mr.  Justice  Cdicock  delivered  the  opinion  of  the  Covert. 
The  two  first  grounds  relate  altogether  to  the  insuffi- 
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ciency  of  the  evidence^  and  it  is  only  necessary  as  to  them 
to  repeat  what  has  so  often  bet  n  said  oh  this  subject ; 
unless  a  verdict  is  clearly  and  manifestly  against  evidence 
or  wholly  without  evidence  the  Court  will  not  set  it  aside* 
It  is  the  peculiar  and  exclusive  privilege  of  the  jury  to 
decide  on  the  weight  of  evidence,  and  also  on  the  degree 
of  credit  to  which  the  witnesses  shall  be  entitled.  The 
testimony  on  the  part  of  the  state  was  positive,  and  the 
prosecutor's  not  being  able  to  identify  one  of  the  persons 
whom  he  saw  in  the  gaol,  and  mistaking  one  of  those  at 
the  bar  for  one  whom  he  had  seen  in  the  gaol,  were  cir- 
cumstances too  trifling  and  unimportatit  to  impugn  his 
testimony,  particularly  as  it  was  corroborated  by  another 
witness  who  swore  to  all  the  material  facts  ;  both  of  the 
witnesses  swore  positively  to  the  identity  of  the  prisoner  ; 
both  recognized  him  at  the  first  sight.  As  to  the  wit- 
nesses on  the  part  of  the  accused,  the  account  which  they 
gave  of  themselves ;  the  manner  in  which  they  gave  thejr 
evidence ;  and  above  all,  their  being  considered  as  the 
.  associates  of  the  prisoner,  were  circumstances  wluch  no 
doubt,  tended  to  discredit  them  in  the  estimation  of  the 
jury. 

The  last  ground  is  one  of  some  importance,  and,  if  it 
had  not  been  repeatedly  decided  in  our  courts,  would  have 
merited  some  observation.  In  the  case  of  the  State  vs» 
Joseph  ^larrel^  (2  Baij  151, J  it  was  decided  by  the 
unanimous  opinion  of  the  bench,  that,  that  which  was  a 
cause  of  challenge  to  a  juror,  shall  not  be  made  the  ground 
of  a  new  trial :  That  the  prisoner  had  a  right  to  the  pan- 
nel,  and  a  copy  of  the  indictment  three  days  previous  to 
his  trial ;  the  end  and  design  of  which  was  to  enable  him 
to  ascertain  the  character  and  qualification  of  the  jurors 
who  were  to  sit  on  his  trial,  and  if  he  would  not  do  so,  he 
should  not  be  permitted  to  take  advantage  of  his  own 
negligence.  I  cannot  forbear  to  add,  that  if  this  were  not 
the  law,  that  I  am  satisfied  from  my  experience,  that  jtis- 
tice  would  be  laid  prostrate  at  the  feet«  of  offenders. 

The  motion  is  discharged. 

Justices  Bayy  Notty  Johnsoriy  and  Hugery  concurred. 
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Francis  Riv£rs  vs.  John  Gruget. 

In  an  action  of  asiumpsit  on  an  implied  warranty  of  a  horse,  a  slight  or 
tempc^vy  defect  will  not  warrant  the  reciftoii  of  the  contract  or  the 
recov^^  of  the  piice  paid.— ^ii.  J 

XHE  plamtiiF  purchased  a  grey  horse  of  the  defendant 
at  8  250,  but  being  dissatisfied  with  his  gaits,  he  proposed 
to  the  defendant  a  few  days  after  to  exchange  htm  for 
another,  and  the  defendant  told  him,  that  he  Would  let 
him  have  choice  of  three  others  t^hich  he  had,  in  exchange, 
and  the  defendant  took^  in  exchange,  a  bay  horse  the  sub- 
ject of  this  action. 

One  witness,  who  rode  home  with  the  plaintifT,  stated, 
that  th^  horse  wast  apparently  wetl,  active,  and  strong,  but 
the  nett  day,  it  was  discovered,  that  he  was  diseased  with 
a  swelling  of  the  vagina  penisy  was  lame  and  disposed  to 
drag  one  of  his  hind  feet^ 

The  plaintiff  then  tendered  the  horse  to  the  defendant, 
and  upon  his  refusal  to  take  him,  gave  him  notice  that  he 
would  be  sold  at  auction  on  his  account,  and  he  was  sold 
accordingly,  and  the  defendant  through  an  agent  purchased 
him  at  that  sale,  for  S  75,  and  this  was  an  action  to  recover 
the  difference  between  the  proceeds  of  this  sale  and  this 
givefn. 

Several  witnesses  on  the  part  of  the  defendant,  who  had 
known  the  horse  both  before  and  after  the  sale,  stated  that 
they  believed  him  sound  at  the  time  the  plaintiff  got 
him,  and  that  he  waa  so  at  the  time  and  ^fter  the  sale  at 
auction ;  and  those  accustoiiied  to  horses  and  skilled  in  their 
diseases,  stated  that  the  swelling  of  the  vagina  penis  was 
commoti  to  them,  not  dangeroiis  and  easily  cured ;  and 
that  the  lameness  and  disposition  to  drag  the  hind  feet 
Were  the  ]irobabIe  consequences  of  it. 

One  of  the  witnesses  who  knew  the  horse  said,  that,  at 
the  time  of  the  sale  at  auction,  he  thought  die  horse  was 
ivorth,  and  ought  to  have  brought,  S  175. 

The  case  was  left  to  the  jury  and  they  found  a  verdict 

/^4 
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for  the  plaintiff,  for  the  difference  between  the  sum  paid 
for  the  grey  horse  and  the  proceeds  oi  the  sale  of  the  bay, 
at  auction : 

A  motion  was  made  for  a  new  trial  on  the  ground,  that 
the  verdict  was  contrary  to  evidence. 

Mr,  Justice  yohnson  delivered  the  opinion  of  the 
Court. 

There  was  no  proof  of  an  express  warranty  on  the  part 
of  the  defendant,  as  to  the  soundness  of  the  horse;  and 
the  claim  of  the  plaintiff  to  a  recovery,  arises  out  of  the 
doctrine  of  implied  warranty,  established  as  law  in  this 
state,  which  is  extended  to  all  defects  of  the  thing  sold, 
whether  known  or  unknown  to  the  seller.  But  1  appre- 
hend that  every  slight  or  temporary  defect  will  not  warrant 
the  recisiou  of  the  contract,  or  the  recovery  of  the  price 
paid  ;  it  ought  to  be  of  that  character  which  renders  the 
i}^mg^o\il  permcmcntly  less  vakuiblc,  either  as  to  duration 
or  extent ;  any  other  rule  would  tend  to  the  utter  des- 
truction of  all  contracts,  as  there  is  scarcely  any  article  of 
traffic  which  will  not  exhibit  some  mark  or  blemish  which 
might  escape  the  notice  of  a  close  observer. 

The  facts  in  this  case  prove  that  the  defect  complained 
of,  was,  in  its  nature  temporary^  and  easily  cured,  and  that 
in  fact  the  horse  was  well  in  a  few  days,  and  there  is  no 
proof  that  any  actual  injury  was  sustained,  unless  it  be 
that  which  arose  out  of  the  plainlilT's  own  folly  in  selling 
the  horse. 

In  all  cases  depending  on  facts  it  is  with  the  utmost 
caution  I  would  interfere  with  the  finding  of  a  Jury,  but  I 
think  it  is  manifest  that  in  this  case,  they  have  been  gov- 
erned more  by  the  supposed  equity  of  the  case,  arising  out 
of  the  defendant's  having  purchased  the  horse  at  so  low  a 
price,  than  the  strict  rule  of  right ;  and  I  think  they  were 
also  mistaken  in  adopting  the  value  of  the  gray  horse  as 
the  standard  of  their  damages.  The  true  standard  was 
certainly  the  value  of  the  bay  horse,  which  is  proved  to  be 
less  than  the  sum  given  for  the  gray. 
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Indeed  the  whole  circumstances  taken  together,  were  as 
well  calculated  to  mislead  a  Jur^',  intending  to  do  justice 
to  the  parties,  as  any  that  could  well  exist.  The  deiend- 
ant  had  got  his  own  property  again,  und  still  retained  a 
considerable  sum,  which  he  received  from  the  plaintiff, 
which  upon  the  first  view  would  seem  to  give  the  plaintiff 
a  fair  claim  upoji  him,  but  when  his  right  is  tested  by  the 
rules  of  law,  the  unreasonableness  of  the  claim  is  manifest- 
ed. If  the  plaintiff  gave  in  the  first  instance  more  than 
the  horse  was  worth,  or  if  he  inconsiderately  suffered  him 
to  be  sacrificed  by  a  sale  at  auction,  it  was  his  own  folly, 
and  I  see  no  reason  why  the  defendant  was  not  as  much  at 
.  liberty  to  take  the  benefit  of  it  as  any  other  person ;  and  it 
dof  s  not  belong  to  a  Court  or  Jury  either  to  make  contracts 
for  the  parties,  or  set  aside  thost-  that  are  fairly  made. 
The  motion  in  this  case  ought  therefore  to  be  granted. 
Justices  Colcock^  Richardson^  Nott  and  Huger^  con* 
curred. 

Bennett  &f  Hunt^  for  the  motion. 
De  Saussure^  contra. 

C^O — In  the  case  of  Garment  vs.  Barrs,  Chief  J.  Eyre,  observed, 
<*  a  horse  laboimng^  under  a  temporary  irljiiry  or  hurt,  which  is  capable 
of  being  speedily  cured  or  removed,  is  not  for  that  an  unsound  horse; 
and  where  a  warranty  is  made,  that  such  a  Iiorse  is  sounds  'that  it  is 
without  any  view  to  such  an  injury;  nor  is  a  horse,  so  circumstancedj 
an  unsound  horse  within  the  meaning  of  the  warranty."  2  Esp.  N.  P.  R. 
673.  R. 

Peter  Toiire  vs, Summers. 

In  an  action  for  Crim.  Con.  the  misconduct  of  tl)e  wife,  before  her  se- 
duction by  the  defendant,  may  be  given  in  evidence. 

A  witness  is  admissible  to  prove  that  he  had  Criminal  Conversation  with 
the  wife  previous  to  her  seduction  by  the  defendant,  where  th^ 
witness  himself  does  not  object  to  give  such  testimony. 

A  new  trial  will  not  be  granted  on  the  ground  of  excessive  damugea 
in  an  action  for  Crim.  Con. 

X  RIED  before  Mr.  Justice  Bay,  at  Gharleston,  Ooto-v 
Mcr  Term,  1819. 
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This  was  an  action  to  recover  damages  for  (hiininal 
Conversation,  by  the  defendant,  with  the  plaintifiPs  wife« 

It  is  sufficient  to  state,  th^t  testimony  w^s  given  to  sup* 
port  the  important  allegations  of  the  plaintiff,  both  as  to  his 
own  interniarriage  with  the  supposed  wife,  and  her  crimi- 
nal Conversation  with  the  defendant.  This  connection 
wa^  at  least  as  early  as  August,  1^15*  In  July  of  the 
same  year,  she  had  left  her  husband,  but  with  whom,  did 
not  appear.  Before  her  elopement,  the  defendant  bad 
been  seen  to  lift  her  up,  and  to  kiss  her.  He  had  been  also 
heard  to  say^  that  when  rich  enough,  he  and  she  would 
live  together :  And  accordingly,  in  August,  they  w^re 
actually  liviiig  together. 

In  this  state  of  the  facts  the  defendant  offered  wimesses 
to  prove,  that  sub6,equent  to  leaving  her  husband^  but 
prior  to  the  time  when  she  was  found  actually  living  with 
the  defendant,  in  evident  adultery,  she  bad  haid  criminal 
conversation  with  other  men. 

This  testimony  was  overruled  by  the  Presiding  Judge. 

The  defendant's  counsel  also  proposed  to  ask  one  of  his 
witnesses^  whether  he,  the  witness,  had  ^^^  ^^d  criminal 
conversation  with  the  plaintiff's  ivife.  The  exact  time  to 
which  this  enquiry  would  have  refe^ed,  does  not 
appear.  But  the  Judge,  upon  the  motion  of  the  plaintiff's 
counsel,  overruled  the  question. 

The  case  afterwards  was  laid  before  the  Jury,  who  found 
a  verdict  for .  the  plaintiff  in  2  5,000. 

A  motion  was  made  for  a  new  trial  upon  the  following 
grounds  : 

1st. — Because  the  testinaony  offered,  of  the  wife's  mis- 
conduct subsequent  to  leaving  her  husband,  but  prior  to 
any  certain  connection  with  the  defendant,  should  h^ve 
been  received, 

2d. — Because  it  was  competent  for  the  defendant  to 
enquire,  if  the  witiiess  had  not  himself  had  criminal  con- 
versation with  the  plaintiff's  wife. 

3d. — Because  the  damages  are  excessive. 
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•  Mr.  Justice  Richardson  delivered  the  opinion  of  thft 
i)ourt. 

This^ia  but  the  second  instance  in  which  ^uch  a  case  as 
the  prestrtit,  has  been  laid  before  the  constitutional  court. 
Upon  its  general  character  and  tendency,  and  the  feelings 
it  is  calculated  to  excite,  there  can  be  but  one  opinion  and 
one  wish,  i.  e.the  anticipation  that  the  case  can  seldom  arise, 
and  the  hope  that  it  will  not  be  brought  without  both 
merits  and  a  prudential  consideration  of  the  exposure 
incident  to  such  actions* 

Though  it  is  not  absoltitely  necessary  to  discuss  the 
ground  pf  excessive  damages;  yet,  I  will  notice  the  rule 
which  should  govern.  And  in  so  novel  a  case,  I  will  not 
refrain  fr..m  the  reflections  arising  from  the  subject, before 
examining  the  points  of  strict  law. 

I  kno^  rjf  no  instances  in  which  courts  have  granted 
new  trials  on  account  of  excessive  damages  given  in  suits 
brought  for  criminal  con\  r  rsation.  CSee  Duberly  vs.  Gm- 
flings  4  Teriri  659.J  And  that  practice  has  great  intrinsic 
reason^  Examples  of  chastity  have  the  happiest  effects; 
because  man  is  at  least  emulous  of  virtue ;  while  instances 
of  incontinence  produce  the  worst,  because  the  passion 
that  leads  t5  it  is 'universal  And  however  true  it  is,  that 
there  is  no  enjoyment  so  great  as  that  which  is  innocent 
and  restricted,  yet,  under  the  incentive  of  example,  this 
passion  scarcely  acknowledges  any  bounds. 

The  practice  of  Judges  in  disallowing  new  trials  upon 
the  ground  of  the  mere  excess  of  damages,  wherein  the 
appeal  is  entirely  addressed  to  discretion,  is  doubtless 
founded  much  too  upon  the  consideration,  that  the  order 
and  happiness  of  society  depend  greatly-  upon  continence 
in  both  sexes.  Strictly  speaking  too,  by  the  seduction  of 
a  wife,  the  positive  loss  to  her  husband  is  very  great. 
'  Under  the  rules  of  law,  he  cannot,  while  the  first  is  alive, 
take  a  Second  vi^if?;  his  loss  is  therefore  greater  than  if  she 
were  destroyed  altogether.  The  wound  inflicted  on  his 
peace  of  mind,  is  deep  ilnd  lasting.  *^  The  spirit  of  a  man 
may  sustain  his  infirmity,  (his  bodily  ills  and  misfortunes) 
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but  a  wounded  spirit,  who  can  bear  ?"  And  though  ihc 
''  wounded  spirif^  means  conscious  guilt,  yet  dishonor 
is  nearly  allied  to  it.  The  great  writer,  who  for  his  keen 
inspection,  "  deep  through  the  human  heart,"  deserves  the 
distinguished  encomium  of  "  natures  boast,"  is  most  just, 
when  he  s.iVs,  '^  he,  who  filches  from  me  my  good  name,  8cc. 
makes  me  poor  indeed."  For,  with  good  name,  man 
has  lost  the  great  mean  of  success  and  usefulness  in  life* 
The  former  the  object  of  the  selfish,  the  latter  the  noble 
aim  of  the  generous.  But  how  much  poorer  does  he  make 
me,  who  with  the  disrepute,  which  provokes  unfeeling 
scorn,  instills  that  inward  sense  of  dishonour,  which,  like 
the  "  wounded  spirit,"  none  can  bear.  Would  the  se- 
ducer ask  himself  what  damages  would  requite  him,  were 
he  the  injured  husband,  he  would  probably  conclude,  that 
as  the  brutal  ravisher  of  a  woman,  should  be  prepared  to 
meet  death,  so  the  deliberate  seducer  of  his  neighbours 
wife  cannot  look  for  less  than  pecuniary  ruin,  and 
he  would  then  two,  admit  that  society  should  be  as 
ready  to  recompense  the  injured  husband,  and  to 
punish  his  wrongdoer  as  the  immediate  sufferer 
himself.  Would  he,  when  practising  arts  of  seduction, 
but  ask  himself  what  would  be  his  feelings,  were  his  wife 
or  his  daughter  defiled  ?  Even  the  gallant,  gay  "  Lothario^ 
warm  with  the  Tuscan  grape,  and  high  in  blood,"  might 
pause,  reflect,  and  say  to  himself,  I  will  not  for  this  end^ 
and  to  her  ruin,  seek  the  weak  Calista^  to  break  the  peace 
even  of  Horatio^  though  I  love  him  not.  I .  will  not  be 
the  villain  spider  of  society^  to  watch  where  weakness 
strays,  and  to  weave  meshes  on  the  way,  that  innocence 
may  be  entrapped.  I  will  not  be  the  reptile,  th^t  unpity- 
in^y  sees  the  agony  which  follows  from  his  poison  or  his 
snares.  But  the  character  of  the  charge  against  the  de- 
fendant, the  practice  of  other  Courts,  and  the  evils  which 
might  result  from  a  diflfi  rent  courtse,  all  concur,  and  would 
alike  forbid  our  granting  a  new  trial  upon  the  ground  of 
excessive  damages. 
Yet  the  motion  must  prevail,  upon  both  the  other  grounds. 
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The  rule  is  well  established,  that  though  the  wife's  aber- 
liation,  after  her  seduction  by  the  defendant,  or  after  her 
elopenaent  with  him,  cannot  be  given  in  evidtnce;  yot,  it 
is  also  clear, that  her  conduct  until  actual  seduction,  by  the 
defendant,  may  be  proven.  fPea^eSZl  P/iil.  139. J  New  in 
this  case  there  was  an  interval  of  time,  which,  though  very 
suspicious,  was  equivocal,!,  e.  f'-  in  the  day  oi  Uavingher 
husband  in  July,  to  her  ctitju*  cohabitation  \  ;th  the 
defendant,  in  August  following.  '  fis  true,shV  had  .lop'  d, 
but  with  whom,  do»s  not  appt-ar  with  certaint\.  '3  he 
defendant  had  exposed  his  designs,  and  had  kisstd  her: 
And  though  I  do  suspect,  that  it  did  not,  in  this  in -stance, 
require  the  deceitful  kiss  to  consummate  their  tn  athery, 
but  that  the  husband  had  been  before  betrayed.  Still 
further  enquiry  was  necessary,  and  the  defendant  had  a 
right  to  the  evidence  of  her  misconduct  with  (others,  while 
that  with  himself  was  suspected  only.  (Boynlon  vs.  AV/- 
log,  ^  Mass.  \^9.  Phil.  64^.  Pea/^e  331. J  And  if  .'i./ally 
it  should  have  turned  out,  that  his  own  criminal  inter- 
Course  with  her^  had  in  fact  preceded  such  miscoi^cluct 
with  other  men,  the  evidence  could,  and  would  have 
weighed  nothing. 

The  second  ground  is  equally  clear.  The  object  was  to 
prove  the  wife's  meretricious  conduct  before  seduction  by 
the  defendant.  And  provided  the  witness  did  not  himself 
object  to  divulging  his  own  immorality,  it  was  not  com- 
petent for  any  other  person  to  do  so.  It  would  evidently 
be  the  best  possible  testimony,  however  degrading  to  him 
who  would  voluntarily  publish  the  fact.  For  he  who 
answers  against  his  own  interest,  is,  on  that  account,  the 
more  credible.  fPeake  160.J  And  however  indecent  too 
the  exposure  might  be,  yet  the  laws  make  no  distinction 
of  that  nature,  f  Swift  77^  80,  SI. J  And  though  we  may 
not  protect  a  seducer  of  women  with  all  the  feelings  of 
men  whose  dearest  rights  are  at  stake,  yet  the  meanest 
claim  the  equal  distribution  of  rights.  Here  no  partial 
spirit  like  assuming  primogeniture  interferes  to  place  one 
brotlier  above  another ;  but  the  eldest  and  the  youngest. 
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Ae  grettest  and  the  weakest  d^ild  of  the  republic,  take  ui 
equal  partition  the  common  heritag«r  of  the  laws. 
Justices  Cbkociy  Notty  yohnson^  and  Hugtr^  concurredL 
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The  degree  of  •*  hmnangt  cancelling;  tearing^,  or  obliterating,"  necessatry 

to  the  rcTocation  of  a  will,  according  to  the  atatute  of  frauds^  must 

depend  on  the  circumitancca  of  the  caae. 
Where  a  wiU  haa  been  interlined,  and  croeied  in  plaeea»  and  the  aeab 

torn,  and  the  jury  find  that  it  waa  done  ammo  rev0emn^  thia  ia  a  snl^ 

licient  rerooation. 
The  alightest  ^  bumiiigv  or  tearing,"  &c.  of  a  will,  accompanied  with  satis* 

frctory  evidence  drawn  aUttnde  of  the  intention  of  the  testator  to 

KYoke,  win  aati^  the  statute  and  act  aa  a  revocation. 
Our  act  of  assembly  iiaes  the  word  «  detftro^ng"  instead  of  the  words 

••burning,  cancelling,  and  teaming;'*  in  the  statute  of  {rauds^bm.  the 

oonstruction  is  tlie  same. 
Where  a  person  has  torn  off  the  seals  of  a  will,  interlined  it,  &c.  offdss 

reo9candi^  and  it  appears  be  afterwaxds  intended  to  mske  another  «il 

which  he  never  executed,  this  will  not  re^establiah  the  will. 

X  HIS  was  an  appeal  from  the  Ordinary  of  Chapiestob 
district,  to  the  Circuit  Court,  where,  on  a  feigned  issue 
being  submitted  to  the  Jury,  the  following  special  vertlict 
was  found,  v'lt.  *^  IsU  We  find  that  the  late  WURam  Jekn- 
son^  duly  made  and  executed  hi*  last  will  4nd  testament,  ki 
the  words  followitig  :** 
^^  Sotah'CarolinaJ^ 

**  In  the  name  of  God,  Ameil.  I,  WilHam  Johnson,  oi 
Charleston,  Blacksmith,  being,  by  the  blessing  of  God,  in 
health  of  body  and  of  sound  and  disposiiigmitid  and  memo^ 
ry,  do  make  this  my  last  will  and  testament,  in  manner 
following,  that  is  to  say :  To  my  beloved  wife,  Sarah 
Johnsorty  I  give  and  bequeath,  for  and  durmg  her  nanural 
life,  my  plantation  at  Goose- Creek,  together  with  die 
plantation  stock  of  every  kind,  also  the  house  in  which  I 
now  reside,  together  with  all  the  plate  and  furniture  there* 
in,  house  servants,  coach  and  coach  horses,  and  alsa  oy 


January  T^Jrm*  S73 

^iro  houses  or  tenements,  at  the  comer  of  Que^-Street, 
unci  Kinloch^s  Court,   house  and  lot  in  Chalmers'  Ally, 
tract  of  marsh  land  on  East  Bay,  opposite  to  Uazet-Street, 
whereon  my  Blacksmith's  Shop  now  stands,  and  my  bank 
and  canal  shares ;  to  have  and  to   hold  for  her  own  use, 
comfort  and  maintenance    and   education  of  my  minor 
children,  who  are  to  have  a^  good  an   education  as  can  be 
given  them,  suited  to  their  capacities    and    the  profession 
they  seem  inclined  to  pursue*     And  whereas,  for  the  es- 
tablishment of  several  of  my  children,   I   have  given  and 
advanced  property  in  my  estimation,  to  the  several  amounts 
following,  that  is  to  say,   to   my   son  1  homas,  deceased, 
fourteen  hundred  and  fifty  pounds,  sterling ;  William,  one 
thousand ;  Joseph,  twelve   hundred   pounds  5  John,   six- 
teen hundred  and  fifty  pounds  ;  Benjamin,  three  thousand 
pounds,  besides  a  tract  of  land  ;  and  to  my  daughter.  Jane, 
twelve  hundred  pounds  on  her  marriage,     I  now  give, 
bequeath,  and  devise,  to  my  daughter  Sarah,  my  house 
and  lot  at  the  comer  of  King-street  and  Black -Bird  ally, 
which  I  estimate  at  two  thousand  one  hundred  pounds ;. to 
my  son  Isaac,  my  house  and  lot,  at  the  corner  of  King  and 
Eederal-streets,  and  a  house  and  lot  in  Anson-street,  all 
which  I  estimate  at  two  thousand  one  hundred  pounds  ; 
and  to  my  son  James,  the  house  and  lot  of  land  adjoining 
the  one  in  which  I  now  reside,  and  frona  aqd  immediately 
after  his  mother's  decease,  the  house  and  lot  in  which  I 
now  reside,  both  of  which  I  estimate  at  two  thousand  one 
hundred  pounds.     To  my  fatherless  grand -children,  Tho- 
mas Johnson,  and  £liza,  Sarahyjane,  and  Edward,  M'Cra- 
dy,  I. give  one  hundred  pounds  to  be  paid  them  as  they 
respectively  attain  the  age  <^^21  years,  or  day  of  marriage ; 
furthermore,  in  oi|d^  to  equa^ze  my  estate  in  proportion 
among  my  children,  sons  and ..  daughters,  as  nearly  as 
human  judgment  will  admit,  I  give  and  bequeath  to  my 
son  William,  .one  thousand  pounds,.  Joseph,        ■    hundred 
pounds,  John»  hundred  pounds,  Benjamin,  a  suit  of 

mottming,  to  my  daughter  Jane  M'Crady,  one  thousand 
pounds.  ..It  jis.my:wiU  and  pleasure,  and  I  do  hereby 

.15 
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authorize  and  direct  my  eXecutorrs  hereinafter  named,  a* 
toon  after  my  death  as  conveniently  may  he,  or  the  m  jor- 
ity  or  survivor  of  them,  to  make  sale  of  all  my   EcVisto 
lands,  that  is,  one  tract  on  Yarrow  branch  of  Edisto  river, 
0tke  in  the  fork  thereof,  one  tract  on  Ireland  creek,  and  my 
tract  ort  Bum's  creek  herfr  the  Catawba  nation,  a  new 
^quisition  from  the  state  of  North-Carolina ;  also  my 
llegro  blacksmiths,  and  such  other  town  negroes  as  are 
supernumeraries^  and  so  apply  the  proceeds  to  the  pay- 
ment of  my  debts  and  legacies ;  my  pew  in  St.  Philip*d 
church,  I  give  to  the  use  of  my  wife  and  famil}*^  during 
licr  life,  and  after  her  death,  to  my  son  ^iHiam  if  he 
should  be  a  resident  of  Charleston,  otherwise  I  give  the 
same  to  ray  don  James.     I  furthtr  will  and  direct  that  on 
the  decease  of  my  said  wife,  her  life  estate  or  all  and  sin- 
gular the  estate  herein  allotted  to  her  maintenance  and  the 
maintenance  and  education  of  my  minor  children,  together 
with  the  rest  and  residue  of  my  estate  both  rieal  and  per- 
sonal, should  be  so  divided,  apportioned,  or  disposed  of  as 
to  raise  such  of  my  children's  portions  as  are  under  three 
thousand  pounds  to  that  amount ;  and  should  there  be  an 
overplus  of  estate,  then  the  same  to  be  equally  apportioned 
among  them*    And  in  case  any  of  my  said  children  should 
die  under  the  age  of  twenty-one  years  or  die  leaving  no 
lawful  issue  and  unmarried,  then  the  portion  of  the  de- 
ceased to  be  equally  divided  among  my  su^rviving  chil- 
dren.    And  I  do  hereby  appoint  and  constitute  my  wife, 
Sarah  Johnson,  Executrix,  and  my  sons,  William,  Joseph, 
and  John,  Executors,  of  this  my  last  will  and  testament. 

**  William  Johnson. 
"  Signed,  published,  and  declared,  in  the  presence  of  us, 
who,  in  the  presence  of  the  testator,  have  subscribed  as 
witnesses. 

**  N.  B. — The  rasure  of  the  word  'twelve'  and  the  inter- 
lining of  the  words  *  two  thousand  one'  was  done  before 
the  execution  hereof,  and  was  executed  this  25th  day  of 
October,  in  the  year  of  our  Lord,  1808.  Flonan  C.  Mey, 
Charles  S.  Mey,  Johit  H.  Mey."    "To  which  said  wiU 
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liras  subjoined  and  duly  executed,  a  codicil  in  f he  words 
ibllowing  -y 

"  In  the  name  of  God.  Aipe©.  J,  William  Johnson^ 
within  namtid,  being  of  soand  and  dispoi^ing  mind  aod 
memory,  do  make  and  ovdain  this  codicil  to  my  vpiU :  Jn 
the  first  place,  having  set  up  my  son,  kaac^  in  busiaeBS^ 
with  my  son,  Joseph,  and  advanced  him  about  th«  sum  of 
twelve  hundred  pounds,  i  do  hereby  declare  the  same  td 
be  in  lieu  and  extinction  of  the  specific  devise  made  tQ 
bim^  in  my  said  will ;  secondly,  I  do  licreby  give  xoA 
bequeath  to  my  foster-child,  Ajnn  Catharine  Van  Nordeo, 
the  sum  of  one  hundred  pounds,  to  be  paid  her  within  ontf 
year  after  my  decease.  Thirdly,  I  do  hereby  ikuthorize 
and  empower  my  executors  and  exi-cutrix,  within  named^ 
or  the  m^^j^rity  of  such  as  shall  qualify,  to  sell  and  dispose 
of  such  of  my  property  as  can  be  sold  with  the  least  incont 
venience  to  my  wife,  for  the  purpose  of  raising  such  sumts 
of  money  as  may  be  required  to  satisfy  my  several  b©» 
quests  according  to  the  true  intent  and  meaning  of  my 
said  will." 

"  William  JoHjisojf. 
^^  Signed,  sealed,  and  declared,  in  presence  of  us,  who,  in 
the  presence  of  each  other,  have  hereunto  set  our  hands, 
James    George,   Isaac   Teasdale,   Richard  L.  Latham." 
*'  Wliich  said  codicil  bears  no  date,  but  from  the  reference 
to  the  setting  up  of  Isaac,  one  of  the  testator's  sons,  we 
find  it  was  executed  after  the  twelfth  day  of  December, 
eighteen  hundred  and  twelve.     We  further  find,  that  the 
^aid  will  and  codicil  were  found  in  the  private  desk  of  t!fe 
deceased,  and  at  the  time  of  its  being  found,  the  seals  with 
which  the  said  will  and  codicil  had  been  executed,  were 
torn  off  after  having  been  previously  crossed  with  a  pencil, 
and  below  the  name  of  the  testator,  and  in  the  hand  wri- 
ting of  the  testator,  written  with  a  pencil,  were  the  follow- 
ing words  and  figures  :  ^  I  think  my  will  at  this  time  une< 
qual;  with  God's  permission,  I  mean  to  alter  it,  and  have 
all  sold,  but  the  houte  and  servants,  &c.  to  Mrs,   John- 
^p,,'  and  also  sundry  interlineations  in  pencil  on  the  fac^ 
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of  the  said  will  as  follows:  between  the  25th  and  26(h 
lines,  the  figures,  *  16,'  are  |^aced  over  the  word  ♦four- 
teen ;*  between  the  27th  and  28th  lines,  *  16  hundred'  are 
placed  over  the  words  'fourtt: en  hundred;'  between  the 
28th  am)  29th  lines,  the  words  ^  besides  a  tract  of  land^ 
are  interlined  over  the  words,  '  three  thousand  pounds;', 
on  the  second  page,  between  the  Sth  and  6th  lines,  the 
word,  *  fatherless,'  is  interlined  over  the  words,  *niy 
grand -children,'  and  in  the  same  line,  the  words,  '  Sarah* 
and,*  are  struck  out.  In  the  16th  line,  the  words,  *  a  suit 
of  mourning/  are  struck  out;  between  the  21^t  and  23d 
lines,  *all,'  interlined  over  the  words,  *my  Edisto  lands;* 
between  the  23d  and  24th  lines,  the  word  *  Bums,'  inter- 
lined over  the  word  *  Burrs.'  2d.  We  further  find, 
that,  about  the  time  the  said  memorandum  bears  date, 
the  testator  directed  another  will  to  be  drawn  out  for  him 
differing  materially  from  the  above  recited  will^  which  was 
accordingly  drawn  out,  biit  never  executed  ;  and  alBO, 
from  the  declared  intention  of  the  testator,  to  alter  his  svid 
will,  and  from  its  being  found  in  his  private  desk,  we  are 
of  opinibn,  that  the  seals  were  torn  off  as  aforesaid  by  the 
testator,  and  with  an  intention  to  revoke  the  said  will ; 
but  whether  the  said  will  be  legally  revoked,  the  jury  are 
uninformed  and  pray  the  instruction  of  the  court*  If  the 
court  are  of  opinion,  that  the  facts  aforesaid  amount  to  a 
legal  revocation  of  the  said  will,  and  that  the  evidence 
thereof  is  sufficient  legal  evidence  to  find  such  revocation 
on,  thrn  they  find  for  the  plaintiff,  and  that  the  said  Wil- 
liam Johnson  died  intestate.  If  otherwise,  then  they  find, 
that  the  said  William  Johnson  did  make,  and  execute,  and 
leave  in  force  the  said  will  as  copied  into  this  verdict,  and 
they  find  for  the  defendants."    ■  '. 

Mr*  Justice  Huger  delivered  the  opinion  of  the  Court. 

1st. — In  support  of  the  will,  it  is  contended  that  there  can 
be  no  revocation  of  a  will  executed,  according  to  the  statute 
df  frauds,  by  the  tearing  and  obliterating  the  seal — And 

2d.  That  supposing  the  destruction  of  the  seal  to  a  wiH 


January  Term.  VTT 

mar,  in  the  abstract  anaoiint  to  a  revocation  of  it,  yet^  thai 
the  revocation  in  this  case,  was  not  an  absolute  self  8ul>- 
sisting  revocation,  but  depended  upon  the  substitution  of 
another  will,  which  haviug  failed,  the  revocation  is  incom- 
plete, and  the  will  therefore  must  be  valid*  I  shaU  con^ 
sider  these  grounds  in  their  order. 

The  Statute  of  Frauds  which  has  been  made  of  force 
in  this  state,  declares  that  all  ^^  devis^  and  bequests,  duljr 
made  and  executed,  shall  continue  in  force  until  the  same 
be  burnt,  canc^^Ued,  torn  or  obliterated  by  the  testator  or 
by  his  directions,  &c.  &c." 

The  drgree  of  burning,  cancelling,  tearing  or  obliterate 
ing,  necessary  to  the  revocation  of  a  will,  is  not  fixed  by 
tbt  statute*  This  must  depend  upon  the  circumstances 
of  the  case. 

If  a  will  be  thrown  into  the  fire,,  and  is  consumed,  or  if 
it  be  torn  into  many  pieces  by  the  testator,  the  violent  pre-* 
sumption  would  be,  that  the  instrument  was  burnt  or  torn 
animortvocandi^  and  it  would  require  strong  evidence  to 
rebut  this  presumption  ;  but  if  a  will  be  only  slighdy  burnt 
or  slightly  torn,  there  would  arise  no  presumption  from 
the  act  itselt  of  the  intention,  or  the  quo  animo^  with  which 
it  had  been  done,  and  the  will  would  not  be  revoked  ;  but 
if  the  slightest  burning,  or  the  slightest  tearing  be  ac« 
companied  with  satisfactory  evidence,  dr^iwn  aliunde  of 
the  intention  to  revoke,  the  statute  will  be  satisfied,  and 
the  instrument  be  revoked.  Burtenshaxv  vs.  Gilbert^  CI 
Coxvp.  59*  4  Cruise^  tit.  Dev.  93.  Pow.  on  Devises^  634.  J 

In  this  case,  the  Jury  have  found  that  the  will  was  ton> 
animo  revocandi.  It  cannot  be  important  what  part  of  the 
will  be  torn.  The  seal,  though  unnecessary  to  the  will, 
was  made  a  part  of  it  by  the  testator.  The  first  two  or 
three  lines  are  equally  unnecessary,  and  yet  it  would  not 
be  contended,  if  these  lines  had  been  torn  from  the  instru- 
ment dnimo  revocandi,  the  statute  would  not  be  satisfied. 
Although  the  words  of  our  act  of  1789,  fP.  L.  491.  2 
Brev.  ZS^J  are  not  precisely  those  used  in  the  Statute  of 
Frauds,  they  are  so  much  alike  as  to  make  it  almost  un* 
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necessary  to  notice  thein*     The  act  of  1 789,  uses  the  worcl 
destroyingy  instead  of  burning,  cancelling  and  tearing ; 
42e  former  appears  to  include  them  all ;  a  will  burnt,  can- 
celled  or  torn  animo  rcvocandi^  is  destroyed. 
.  On  the  second  ground,  it  is  contended  that  the  will  wsis 
not  absolutely  revoked ;  that  the  seals  were  torn  oiF,  the 
paper  crossed,  and  interlineations  made  with  the  intention 
ef  making  another  will ;  and  that  as  another  will  was 
not  made,  the  tearing  of  the  seals,  and  the  crossing  of  the 
paper,  and  the  interlineations  are  nugatory.     But  this  is 
contradicted  by  the  verdict.      The   Jury  expressly  fin4 
that  the  seals  were  torn  off  with  an  intention  to  revoke  the 
aaid  will,  and  not  to  alter  the  said  will,  or  with  an  inten« 
tion  to  make  another  will,  as  contended.     A   number  of 
facts  are  stated  in  the  verdict,  the  crossing,  the  interlinea* 
tions,  the  directions  for  another  will,  that  the  wiU  was 
found  in  a  private  desk,  and  so  on,  from  which  the  Jury 
deduced  the  conclusion,  that  the  seals  were  torn  off  with 
an  intention  to  revoke.     The  testator  appears  to  have  pre<^ 
ferred  another  will  to  intestacy,  but  it  does  not  appear  that 
he  preferred  the  will  in  question  to   intestacy.     The  will 
directed^  Imt  not  executed,  was  materially  different ;  pro- 
bably as  varient  from  the  one   in   question  as  that  which 
the  law  would  have  supplied,  nor  does  it  appear  that  the 
^als  were  torn  from  the  instrument  at  the  time  a  new  will 
was  directed  to  be  drawn  ;  it   may  have  been  long  after, 
when,  even  the  disposition  to  make  another  may  have  sub- 
sided.    In  the  case  of  Onions  vs.  Tyrer^   C^  P»  JVms. 
343^J  which  is  the  leading  case  in  this  point,   there  ex- 
isted no  doubt  as  to  the  intention  of  the  testator.     He  had 
executed  his  will  to  pass  lands  ;  by  a  second  will,  he  ex- 
pressly revoked  the  first,  and  likewise  ordered  it   to  be 
torn,  which  iv  as  done.     The  second  will  was  attested  by 
three  witnesses,  but  they  did  not  subscribe  in  presence  of 
the  testator.     The  statute  of  frauds  is  variant   in   its  pro- 
visions respecting  the  making  and  revoking  of  a  devise. 
The  4th  clause,  as  to  making  a  devise,  requires  attestation 
in  the   presence  of  the   testator  by  the  three  witnesses. 
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The  5th  clause,  as  to  revoking  by  will,  requires  attestation 
simply  by  three  witnesses.     The  second  will  in  the  case 
cited,  conveyed  the  land  to  the  same  uses  with   the  first, 
and  only  the  trustees  were  changed ;  as  the  second  will  had 
not  been  attested  by  three  witnesses  in  the  presence  of  the 
testator,  it  was  invalid  as  to  land  ;•  but  as  the  first  will  Has 
only  re^'oked  for  the  express  purpose  of  substituting  the 
second,  it  was  decided  as  the  second  was  not  valid  for  the 
purpose  intended,  the  first  was  not   revoked*     The  revo* 
nation  and  substitution  were  one  entire    act ;  they  consti* 
tute  a  single  declaration  of  the  nlind,  which  could  not  be 
^rbled  without  violating  a  common  rule  of  evidence  ;  hut 
m  this  case,  the  directions  for  the  draft  of  a  new  will, 
were  not  only  materially  variant  from  the  old  will,  but  ' 
were  not  contemporaneous  with  the  crossing  or  with  the 
tearing  of  the  seals ;  the  crossings  tearing  of  the  seals,  and 
directions  for  a  new  will,  were  not  included  in  ohic  entire 
act  of  the  mind ;  they  were  not  parts  of  one   declaration^ 
and  therefore,   make  a  very   different  case  from  that  of 
Onions  vs.  Tyrer;  and  even  in  this  case  relief  was  afford- 
ed by  the  Lord  Chancellor,  on  the   ground   of  accidents 
The  recent  case  of  Prhiglevs.  M''  Pherson^  (^2  Des.  5S4.^ 
is  still  more  distinguishable  from  this  case.     There  the 
testator  exhibited  no  disposition  to  make  another  will ;  he 
appears  to  have  thought  that  he  could  by  interlineationa^ 
subsequent  to  execution,  alter  a  devise  in  his  will ;  the 
alterations  attempted  were  small;   the  will  was  neither 
burnt,  cancelled,  torn  nor  obliterated  ;  the  statutary  sym- 
bols were  not  only  wanting,  but  the  animus  revocandi  did 
not  exist.     Upon  the  whole,  I  am  satisfied  that  the  revo- 
cation was  unconditional,  and  that  the  decree  of  the  ordi- 
nary ought  to  be  reversed. 

Justices  Cokock^  Nott  and  JohnsoUy  concurred. 
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Th]^  State  w.  Jacob  Sonnerkalb. 

A  pcnon,  who  sells  liquor  to  a  negro  without  license,  may  be  convicted 
under  the  act  of  1784,  for  retailing'  uithout  a  license,  and  under  the 
act  of  1817,  for  trading  with  a  negro  without  a  ticket,  for  the  same 
act  of  selling. 

J.  HIS  was  an  indictment  for  retailing  spirituous  liquors 
without  a  license,  tried  at  Charleston,  May  Term,  1819, 
before  Mr.  Justice  Colcock, 

It  appeared  from  the  evidence  of  Mr.  Samuel  Dubose, 
that  a  negro  of  his  went  into  the  store  of  the  defendant, 
with  some  com  and  an  empty  bottle ;  that  after  he  entered, 
the  door  was  closed ;  that  he  heard  the  com  pour  out,  and 
he  heard  the  liquor  poured  into  sq^ne  vesseL     As  soon 
as  the  negro  came  out,  he  took  him  back  into  the  store,  and 
the  defendant  admitted,  that  he  had  given  him  the  whis- 
key for  the  corn,  and  had  sold  him  a  handkerchief  for  a 
quarter  of  a  dollar.     Defendant  acknowledged  he  had  no 
license  to  retail  spirituous  Uqtiors  ;  on  his  cross  examina- 
tion, witness  stated,  that  the  defendant  was  the  ostensible 
owner  of  the  store ;  he  had  heard,  that  one  Schroder  was 
concerned  in  the  store ;  and  he  acknowledged,  that  he  had 
sent  the  negro  for  the  purpose  of  detecting  the  defendant. 
On  the  part  of  the  defendant,  it  was  contended,  that  the 
indictment  would  not  lie  because  the   act .  pointed  out  a 
specific  mode  of  recovering  the  penalty,  te  wit :  By  "  Bill, 
plaint,  or  information."     The  Presiding  Judge,  being  of 
opinion,  that  the  indictment  would  lie,  the  defendant  was 
found  guilty.     The  defendant  was  then  tried  on  another 
indictment  for  trading  with  a  negro  without  a  ticket;  and 
the  same  evidence  was  given  on  the  part  of  the  state,  and 
on  the  part  of  the  defendant,  by  — — ;  that  the  defend- 
ant is  his  clerk ;  that  the  defendant  keeps  no  store  except 
in  Pineville ;  that  the  goods  and  stock  in  trade  are  all  his 
and  have  been  his  for  three  years  past ;  that  he  gave  him 
permission  to  trade  with  all  persons. 

On  this  indictment  it  was  contended,  defendant  could 
not  be  convicted. 
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lat.— Because  the  defendant  was  acting  for  another, 
and  sold  under  the  express  authority  of  his  enoployer. 

2d. — Because  the  master^s  being;  present  was  a  license 
to  the  slave  to  trade,  and  dispensed  with  the  necessity  of 
H  ticket. 

The  Presiding  Judge,  being  of  opinion  these  grounds 
would  not  avail  the  defendant,  he  was  also  found  guilty  on 
this  indictment,  and  a  motion  is  now  made  for  a  new  trial| 
on  the  following  grounds  : 

Ist.— That  an  indictment  would  not  lie  against  the 
defendant,  for  retailing  spirits,  .without  a  lictnsf,  in  as 
much  as  the  penalty  imposed  by  the  act  of  assembly,  ia 
such  case,  was  only  recoverable  in  a  qui  tarn  action* 

2d.-— That  the  defendant  could  not  legally  be  twice  pun« 
i^ed  or  indicted  for  the  same  act« 

3d.— That  the  defendant  could  not  legally  be  convicted 
for  trading  with  a  negro,  without  a  ticket,  because  the  wit- 
ness, his  master,  testified,  that  the  corn  was  his,  and  that 
he  had  delivered  it  to  his  negro^  for  the  purpose  of  carry- 
ing it  to  the  defendant  for  sale  and  barter* 

Mr.  Justice  Cokock  delivered  the  opinion  of  the  Court. 

The  first  ground  has  been  so  recently  settled  in  the  case 
of  the  State  vs.  jfohn  ffelfrid^  <hat  it  is  unnecessary  to  say 
any  thing  on  that ;  and  the  third  has  been  considered  as 
settled,  ever  since  the  case  of  the  State  vs.  Stroud*  The 
second  then  only  remains  to  be  considered. 

At  the  first  view,  I  confess  that  the  idea  appeared  to 
have  great  weight,  bat  I  am  satisfied  that  it  is  not  one  act, 
nor  one  oflence,  but  if  one  act,  yet  that  there  may  be;,  two 
punishments. 

The  act  of  26th  March,  1764,  imposes  a  penalty  of  fifty 

pounds  on  persons  retailing  spirituous  liquors  without  a 

license  to  persons  of  any  description.  fP*  jL.  340.  1  Brev* 

418.J     The  act  of  1817,  imposes  the  penalty  of  g  1000 

and  imprisonment  on  persons  dealing,  trading  or  trafiicking 

with  a  negro  without  a  ticket. 

What  act  then  is  punished  by  the  first  law  i   The  re- 

36 
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tailing  of  Spirituous  liquors  without  license,  which  thc3e- 
fendant  did.  'But  the  question  is,  did  he ,  do  no  more  ? 
lie  did — ^he  retailed  without  a  license,  to  a  negro  without 
a  ticket;  was  this' necessary  to  consummate  the  fii-st  offence  f 
It  was  not,  for  it  is  immaterial  to  whoiti  he  does  retsiit^ 
whether  to  a  white  of  btacic  man,  or  if  to  the  latter,  wheth- 
er with  or  Without  a  ticket;  if  then  he  did  more  than  wa* 
necessary  to  consummate  the  first  offence,  he  did  more  than 
one  act  in  legal  contemplatioh. 

The  nelt  enquiry  is,*  whethei"  he  committed  two  offences  ; 
and  of  this  there  can  be  tio  doubf.  He  sold  Kquor  without 
a  license,  in  violation  of  the  act  of  the  26th  March,  1784, 
which  was  passed  in  aid  of  the  public  revenue ;  thereby 
defrauding  government — he  sold  to  a  negro  without  a 
ticket,  in  violation  of  the  act  of  18 17,  passed  to  preserve  the 
morals  of  slaves  and  to  protect  the  property  of  their  own- 
ers, to  the  injury  of  all  slave  holders.  But  it  was  urged 
that  as  this  selling  to  the  negro  was  one  act  in  point  of 
time,  that  was  sufficient  to  protect  the  defendant  from  two 
prosecutions ;  and  in  support  of  this  f  2  Cowp.  641.  4 
Term  Rep*  609,J  were  relied  on.  This  position  is  onjy 
correct  when  time  is  a  constituent  or  necessary  part  of  the 
offence,  as  appears  by  the  case  referred  to,  which  was  ait 
indictment  against  a  Baker  for  selling  bread  on  Sunday 
contrary  to  a  law  to  prohibit  Sabbath  breaking ;  several 
indictments  were  preferred  for  selling  several  loaves  of 
bread.  The  Court  held  that  only  one  could  be  maintained, 
because  the  crime  ^id  not  consist  in  selling  bread,  fautin 
the  selfihg  bread  oil  that  day.  (2  Coiip.  641,  Crcpps  vs* 
Dufden.J 

Again,  it  was  contended,  that  one  of  these  offences  be- 
ing more  injuriotis  to  society,  and  the  act  prohibiting  it, 
more  highly  penal ;  that  the  minor  offence  must  necessa- 
rily merge  in  the  major,  as  in  the  case  of  homicide,  pro- 
ceeding from  a  blow,  the  offender  cannot  be  indicted 
both  for  the  assault  and  the  homicide.  This  doctrine  is 
only  applicable  to  those  cases  in  which  two  offences  may  be 
t6mniittcd  by  one  and  the  same  act,  in  which  the  minor 
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4s  aecessanly  and  coDclusivtly  comprehended  U).the  ms^l 
jor.  But  in  this  case  it  has  been  shown,  that  the  defend- 
ant committed  two  acts,  and  that  they  are  sq. wholly 
unconnected  and  distinct,  as  not  to  be  comprehendefl^  the 
one  within  the.  other* 

But  let  it  be  adq:)itted,  that  the  defetKlant  committed 
physically  but  one  act ;  two  pfiences  may  be  committed  by 
one  act,  even  at  the  Con^mon  Law;  a  person  fires  a  ^un, 
kills  one  and  wounds  another,  if  he  escape  for  the  homU 
cide  (that  i^,  if  his  life  be  not  taken,)  he  may  be  indicted 
for  the  assault  on  the  other ;  or  suppose  he  severely  wound 
two,  he  may  be  indicted  for  two  assaults.  AgaUi,.the  leg- 
islature pass  a  law  imposing  a  penalty  of  S 100  op  one  who 
fires  a  loaded  gun  or  pistol  in  the  city.  One  does  fir^  a 
loaded  pistol  ^nd  woupUs  a  citizen;  he  may  be  indicted  for 
the  assault,  and  the  penalty  both ;  yet  here  is  clearly  only 
pne  act. 

Motion  dismissed. 

Justices  JBay^  Nott^  Johnson  apd  Huger^  concurredt 
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CouiistL  &  M'Farlane,  Indorsees  of  Roger  Shackleford^ 
vs.  Administratrix  of  Roger  Shackleford^ 

The  indorse^  of  a  promissory  note  cannot  recover  of  the  indorser, 
unless  he  prove  a  demand  made  upon  the  maker,  and  notice  of  nonpay- 
ment to  the  indorser :  And  there  is  no  difference  in  this  respect 

.    between  a  note  indorsed  before  and  after  it  became  due. 

'The  insolvency  of  the  ma)[;er  of  a  promissory  note,  wiU  not  dispeiu^ 
with  the  necessity  of  a  demand,  and  notice  to  the  indorser  of  non- 
pay  knent. 

Tried  before  Mr.  Justice  Natty  Spring  Term,  1819, 
at  Georgetown. 

This  action  was  brought  on  the  indorsement  of  a  Qote 
.of  hand  given  by  Davis  and  Evans,  the  18th  of  July,  J 809, 
to  Wm,  M'Kenzie,  or  order,  payable  sixty  days  after  date. 

It  was  indorsed  in  blank  by  William  M'Kenzie  to  Robert 
Copper^  and  lu  April,  1810^  came  into  the  bandd  oi  defend* 
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ant's  intestate  by  delivery,  and  not  by  the  indorsementof 
the  then  holden  In  the  fall  of  the  same  year,  defendant's 
intestate  indorsed  it  to  the  plaintiffs. 

R'tbert  Cooper  swore  that  Davis  and  Evans  failed  some* 
timt  in  the  year,  1810,  after  he  had  passed  the  note  to 
Sha  kelford.  Major  Car r  swore,  that  sometime  in  the 
year  1813  or  1814,  the  plaintiff  C{«mmfnced  an  action  in 
Georgetown  against  Mr.  Shackleford,  on  this  indorsement. 
Jle  was  employed  by  Shackleford  to  defend  the  suit-*— 
yJSSitr  the  action  was  commenced  and  while  it  was  pend- 
ing in  court,  Davis,  one  of  the  firm  of  Davis  and  Evans, 
came  into  Georgetown.  Shackleford  then  applied  to  Ma- 
jor Carr  to  issue  a  writ  against  him,  which  he  did,  but 
whether  that  writ  was  actually  served,  or  whether  Davis 
eVer  knew,  that  it  was  issued,  did  not  appear. 

The  evidence  being  closed,  a  motion  was  made  by 
defendant's  counsel  for  a  nonsuit,  on  the  ground,  that  no 
notice  had  been  given  to  the  defendant's  intestate  or  to 
herself,  of  a  demand  on  the  drawers  of  the  note,  and  a 
refusal  to  pay  by  them ;  which  was  granted  by  the  Presi- 
ding Judge,  and  a  motion  was  made  to  set  aside  that  non- 
suit; in  support  of  which,  the  following  positions  were 
taken : 

1st. — That  when  a  note  is  indorsed  after  it  became 
due,  no  demand  of  payment  from  the  maker  is  required, 
nor  notice  to  the  indorser,  that  it  has  not  been  paid. 

2d. — If  such  demand  and  notice  are  necessary  in  ordi- 
nar}^  cases,  the  insolvency  of  the  parties  rendered  it  imne- 
cessary  in  this  case. 

3d. — ^That  the  issuing  of  a  writ  by  defendant's  intestate 
was  sufficient  evidence  of  a  demand,  and  of  his  knowledge 
that  Davis  and  Evans  had  refused  payment. 

Mr,  Justice  Nott  delivered  the  opinion  of  the  Cotirt^ 

The  first  ground  in  this  Case  appears  to  be  bottomed  on 

a  dictum^  which  has  somehow  found  its  way  into  our  courts, 

that  a  note  over  due  has  lost  its  negotiable  qualities;  and 

that  the  court  is  not  to  be  governed  by  the  same  rules  of 
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delusion  with  regard  to  it  as  in  other  cases  of  negotiable 
instruments*  But  that  opinion,  I  think  to  be  founded  in 
error ;  I  can  find  no  case  in  support  of  it,  neither  can  I 
see  any  good  foundation  for  it  in  principle.  It  appears  to 
me  to  be  an  unauthorized  inference  drawn  from  the  rule 
laid  down  in  the  case  of  Brown  vs.  Davits^  f3  D.  6f  E. 
SO»J  But  ail  that  the  court  decided  in  that  case  was,  that 
negotiating  a  note  alter  it  became  due,  '^  gave  rise  to  sus- 
picion," and  entitled  the  drawer  to  the  same  defence 
against  the  indorsee,  as  he  was  entitled  to  against  the  ori- 
gina}  pjiyee.  And  that,  I  believe,  is  as  far  as  any  of  the 
cases  have  gone,  except  perhaps,  that  the  same  diligence 
as  to  the  time  of  the  demand  will  not  be  required,  there 
being  no  time  fixed  within  which  it  must  be  made.  But 
in  that  case,  as  also  in  the  case  of  Taylor  vs'.  Mather^ 
mentioned  in  a  note,  it  is  expressly  laid  down,  that  the 
note  still  remains  negotiable.  Indeed  were  it  not  so,  the 
plaintiff  would  not  be  entitled  to  an  action.  For  it  has 
been  decided  in  several  late  cases  in  this  court,  that  the 
blank  indorsement  of  a  paper  not  negotiable  creates  no 
obligation  on  the  p.irt  of  the  imlorser.  C Tod  vs.  Twitty^ 
XNott^  M^Cord  261.  Robert  IValker  vs.  Scott^-^^.J 
But  if  the  endorser  is  to  he  ultimately  liable,  and  the  con- 
trary is  not  pretended  in  this  case,  a  demand  and  notice 
are  necessary.  And  so  it  was  decided  in  the  case  of 
Descoudres  &f  Crovat  ads.  Eifert^  in  this  court,  ^1  Con- 
stituttonal  Rep.  69. J 

.2d*-'— It  did  not  appear  that  Davis  &  Evans  were  insol- 
vent* The  witness  said,  they  had  failed ;  but  that  was 
not  conclusive  evidence  of  insolvency ;  and  even  insol- 
vency will  not  dispense  with  notice.  CToung  vs.  Pricey  1 
Nott  &?  M'Cord  438.  1  Selwyn  353.  Lovelass  on  Ex- 
change 168.  Doug.  683,  Ruston  vs.  Aspinall.J 

3d.— The  issuing  of  a  writ  by  Shackleford,  was  no  evi- 
dence of  notice,  because  it  was  after  he  was  sued,  and  it 
did  not  appear,  that  the  writ  issued  by  him  was  served. 
So  that  there  is  no  proof  even  to  this  day,  that  any  de- 
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The  defcnduit  then  has  not,  by  the  words  used  in  this  MRgnmen^ 
ttitered  into  any  esrpress  agreement  to  be  responsible  for  the  sohrency 
of  the  obfigor. 

But  it  is  said,  the  trords  are  such  as  constitute  a  bill  of  exchange^ 
and  hence  we  are  to  infery  tb«t  it  was  the  intention  of  the  defendant  to 
become  responsible  for  the  solvency  of  the  obligor.  But  this  inference 
is^  in  my  opinion^  in  direet  0{>position  to  the  fact;  for  ahhough.no  par- 
^ular  set  of  words  are  necessary  in  the  construction  of  a  bill  of  ex- 
change :  yet  it  is  most  obvious  that  the  words  on  the  bond  conid  not 
have  been  intended  so  to  operate,  for  they  have  a  direct  relation  to  the 
bond  itself  I  **  pay  the  within  bond,**  are  the  words  used  which  is  not 
an  order  to  pay  a  specific  sum  of  money.  It  was  said  <*  id  ccrtum  at  gnod 
cerfum  reddi  poiat  /'  but  does  not  the  event  of  this  transaction  show, 
thsA  the  maxim  is  not  applicable  to  it.  It  does  not  comport  with  the 
usual  method  of  doing  business  to  draw  a  bill  of  exchange  on  the  past 
of  a  bond,  and  it  may  therefore  be  considered  as  a  forced  constructioo 
of  the  intention  of  the  parties  to  suppose  that  it  was  intended  so 
to  operate. 

I  will  now  enqnire  whether  the  case  imposes  an  obtigmtion  on  the 
defendant  to  be  answerable  for  the  solvency  of  the  obligor  ?  The  mere 
endorsement  on  an  instrument  not  negotiable  in  its  natiire»  cannot  Cf- 
ate  such  liability,  and  it  cannot  be  contended  that  bonds  are  n^potiabUi. 
The  act  of  our  own  legislature  ("2  Faitst^  215.  1  JSreo.  9Q^J  whieK 
enables  an  assigpiee  to  sue  in  his  own  name,  does  not  make  them  ao^ 
nor  bsve  they  ever  been  so  considered  at  the  Common  Law.  Bntit  m 
said  that  whatever  may  have  been  the  intentions  of  the  paitf,  that  h^ 
has  drawn  a  bill  of  exchange*  and  is  consequent^  subject  to  idl  tbe 
liabilities  imposed  by  the  Law  of  Merchants.  I  haive  shown  thst  tbe. 
words  cannot  be  so  considered,  because  they  want  one  of  the  ^ssett* 
tials  of  a  bill  of  exchange.  Admit  it  however  to  be  such,  the  plaintiff 
cannot  recover ;  for  if  it  be  so  considered,  certsdn  duties  are  imposed 
on  the  plaintiff,  which  he  hss  not  performed.  He  was  bound  to  mslBtt 
an  immediate  application  for  payment,  and  to  give  notice  tetl»diMr« 
er.  It  does  not  appear  that  he  ever  applied  to  the  obligor  is  MoBJIt* 
time.  No  reason  has  been  given,  why  he  did  not  apply,  and  fh«re  &» 
nothing  to  satisfy  the  Court  that  the  defendant  could  not  haveobtaiirad. 
payment  if  he  had  received  notice.  It  was  said  however,  thatnotiea 
was  not  necessary,  the  bond  being  over  due ;  bat  this  isoonsideiiog  the 
bond  as  negotiable,  which  I  have  shown  is  not  the  case.  If  the  haSor^e^ 
roent  is  to  be  considered  as  a  bill,  it  must  be  viewed  as  a  neif  eonflset 
without  relation  to  the  bond,  as  a  bill  payable  out  of  a  particubr  (bud  at 
sight,  and  then  notice  is  indispensably  necessary. 

It  has  been  long  the  settled  doctrine  of  this  state,  that  a  sottid  pntm 
requires  a  sound  commodity;  but  it  has  always  been  appfied  to  gowfti 
or  effects  of  some  intrinsic  worth ;  to  articles  the  nature  of  whtefa  i*' 
fixed  and  certain.    It  is  obvious  that  the  nature  of  a  bond  is  thncfB 
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imttrtain*  Such  ia  the  mutability  of  human  affairs,  that  a  man  may  be 
aolvent  to-day  and  insolvent  to-morrow.  It  sometimes  happens,  that  a  , 
man  who  owes  twice  as  much  as  he  possesses,  will  preserve  his  credit* 
as  long-  as  he  lives.  The  nature  of  such  a  man's  bond  dependaon  his' 
life,  ihan  which  nothing  can  be  more  uncertain.  Nor  is  the  full  value 
ever  given  for  a  bond.  That  is,  the  amount  of  the  bond  is  never  paid 
in  cash ;  for  then  there  could  be  no  profit. 

"Upon  the  last  count,  t  think,  the  plaintiff  cannot  recover.  It  is  said, 
that  where  a  consideration  fails,  the  action  for  money  had  and  received, 
win  lie.  But  it  does  not  appear,  that  the  consideration  has  iaileU,  or  if 
it  has  failed,  that  it  was  not  through  the  plaintiff's  laches.  I  say  it  is 
not  proven,' that  the  consideration  has  failed,  because  the  return  of 
•'nulla  bona*  is  not  evidence  of  the  insolvertcy  of  the  obligpon  I  do  not 
hold  it  to  be  even  prima  facie  evidence  of  insolvency.  I  mean  not  to  say 
any  thing,  as  to  the  irregularity  of  the  return  as  affectinff  the  case,  for 
It  does  not  require  it,  though  1  cannot  forbear  expressing'  my  disappro- 
bation of  the  loose  and  irregular  manner  in  which  the  process  of  our 
Courts  is  generally  returned.  Had  the  exc  cution  been  regularly  re- 
turned and  sworn  to,  it  would  not  be  considered  as  evidence  of  insol- 
vency, because  it  Is  well  known  that  such  returns  are  often  made, 
(tTiough  irregularly)  when  executions  are  sent  too  late.  But  it  is  made 
where  a  defendant  possesses  a  large  estate,  bat  may  not  be  in  the  dis*  • 
trlct  to  which  the  execution  is  sent.  A  man  may  be  rich  in  money  or 
stbck,  which  a  sheriff  may  not  be  able  to  ascertain  or  layhokLof. 
There  has  not  then  been  proof  of  stich  a  failure  of  consideration  as 
would  authorize  a  recovery  on  the  count  fbr  money  had  and  received. 
The  case  of  Bay  vf.  Freasery  is  the  first  of  its  kind  to  be  -fbund  in  the 
bdoks,  it  is  a  Circuit  decision  and  is  overpiled  by  the  case  o€ Parker  V9, 
Kennedy. 

TTpon  the  whole,  1  think  the  plaintiff  cannot  recover,  Th©  verdict 
must  remain,  and  the  motion  is  discharged. 

A  majority  of  the  Court  concurred. 

Jfr^  Justice  «Aro<<  dissented  : 

Jt  js  my  misfortune  to  differ  from  all  my  brethren  on  the  principi^ 
cfittstioD  made  in  this  case.  I  do  not  know  what  might  have  been  my 
oj^niaojif  the  question  liad  never  before  occurred.  But  I  consider  tlic 
pQJUBt  decided  by  tlie  case  of  Bay  v9.  Fieuzer,  and  I  do  not  think  that 
c^e  overruled  by  the  subsequent  case  of  Pai^ker  vx.  Kennedy, 

X admit,  that  a  common  assignment  of  a  bond  in  the  usual  form  im- 
plM^iO  warranty  of  the  solvercy  of  the  obligor.  Tlie  purport  of  it  by 
the-terins  ig  which  it  is  expressed,  is  nothing  more  than  a  transfer  of 
the  right  of  the  obligee.  But  a  departure  from  that  manner  of  assign- 
MOt  or  transfer,  authorises  the  inference,  that  something  more  is  in- 
tead^drMd  that  intention  must  be  looked  for  in  the  foiTri  of  the  indjrse> 
n^ntitaeif. 

ThecommoD  form  of  an  assignment  of  a  bond  is  to  xW  following 
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effect :  "  I  assign  all  my  right,  title,  and  irtterest,  in  and  to  the  vithoi 
bond  to  A.  B.  &c."  Eut  in  the  case  of  Bay  vs.  Freazer,  it  was  as  mtbte 
cise.  "Pay  the  within  to  A.  B."  The  first,  1  have  already  said,  sob- 
jectcd  the  assignor  to  no  liability.  The  legal  implication  of  the  latter 
is  an  ultimate  responsibility.  Suppose,  to  the  first,  the  obligee  hftd 
added  **and  I  guarantee  the  payment  of  the  same,"  could  there  be  any 
doubt  that  he  would  be  bound  by  it  ?  And  if  such  an  uodertaiking  is 
necessarily  implied  from  the  leg^l  import  of  the  indorsement,  the  obli- 
gation is  as  strong  as  if  it  was  expressed.  The  indorsement  in  this  case 
is  in  the  fonn  of  a  bill  of  exchange,  and  it  wiU.  not  be  denied,  that  a  bill 
of  exchange  creates  a  liability  on  the  part  of  the  drawer  to  pay  in  the 
event  of  refusal  or  insolvency,  on  the  part  of  the  drawee.  And  whetliex 
written  on  the  back  of  a  bond  or  on  a  piece  of  bhmk  paper,  Ishouklbe 
of  opinion,  the  legal  operation  of  the  words  would,  in  that  tespcctybe 
the  same. 

Suppose  a  person  should  write  apromissoiy  note  on  the  backoff 
bond,  would  he  not  be  liable  to  pay  it?  The  liability  of  the  drawer  of  a 
Bill  of  Exchange,  is  as  great  as  that  of  the  maker  of  a  promissory  note, 
with  this  difference  only,  that  the  liability  of  the  maker  of  a  note  Is  im- 
mediate and  direct,  that  of  the  drawer  of  a  Bill  of  Exchange,  remote 
and  contingent.  I  think  therefore,  tliat  the  case  of  Bay  vs,  Freazer  was 
settled  upon  strict  legal  principles.  In  the  case  of  Farher  vt,  Kennedy, 
the  obligee  had  made  a  blank  indorsement,  and  a  majority  of  the  Couit 
held  that  such  an  endorsement  did  not  make  hhn  liable.  They  do  not 
say  the  case  of  Bay  vs,  Freazer  is  not  law.  The  inference  is,  they  did 
not  consider  the  cases  analogous.  Kr.  Justice  Grimke,  in  the  opinion 
which  he  gave  in  the  case  of  Parker  v»,  Kennedy,  recognizes  expressly 
a  distinction  between  indorsements  and  assignments.  But  I  am  not 
aware  of  any  distinction  except  what  arises  from  the  form  and  efie^t  as 
abore  stated.  From  whence  X  conclude  that  Judge  Grimkc  concurred 
in  the  case  of  Bay  w.  Freazer,  and  also  in  the  case  of  ParJ^r  ve, 
Jken7iedy,  considering  one  as  not  conflicting  with  the  other. 

But  it  is  said  that  a  blank  indorsement  creates  the  same  liability  as  one 
which  is  filled  up ;  tliat  it  authorizes  the  indorsee  to  write  above-  the 
name  whatever  he  pleases.  It  would  be  a  suiFicient  answer  to  that  ob- 
servation, to  say  that  our  Courts  in  the  cases  above  mentioned,  have  de- 
cided that  there  are  exceptions  to  that  rule.  Indeed,  I  apprehend  that 
the  difference  of  opinion  is  owing  in  some  measure  to  the  unqualiAed 
terms  in  which  that  rule  is  usually  laid  down.  I  do  not  hold  that  the 
indorsee  of  a  Bill  of  Exchange  can  fill  up  a  blank  indorsement  in  any 
form  he  pleases.  He  cannot  for  instances  fill  it  up  for  a  sum  double 
the  amount  of  the  bjli  itself.  He  is  not  permitted  to  write  above  it  an 
unconditional  promise  to  pay  the  amount  of  the  bill  without  first  calling 
on  the  drawee.  He  is  only  authorized  to  fill  itnp  in  the  manner  pre- 
scribed by  ihe  custom  and  usage  of  merchants,  or  in  other  vfOT^s,  he 
can  only  fill  it  up  in  a  manner  consistent  with,  the  nature  of  the  instru- 
:i\cnf  on  wb'^chit  is  made- andthe  implied  intention  of  the  indox-ser 


i^M^mck  Is  the  deciftiQi^  in  the  case  of  Parker  vi,  Kerm^4y'  The 
«is«al  method  of  transferring  bonds,  is  by  assigning  over  the  right  of 
.the  obiigee  to  the  assignee  to  sue  and  collect  the  money  to  his  o\m 
m^  and  the  Court  deeded  that  a  blank  indorsement  on  a  bond,  only 
.conferred  an  authority  on  the  holder  to  fill  it  up  according  to  the  usual 
and  accustomed  fonn  of  assigning  such  instruments,  and  therefore  no 
lii^biUty  W9A  created.  But  it  i^s  not  to  be  inferred  from  thence  that  it 
raay..not  be  indorsed  in  augh  a  way  as  to  make  the  indorscr  liable. 

Itisnotmy  intention  to  «nter  into  a  defence  of  tlie  de.cision  in  the 

-Case  i>fJSay  v^  FrsaxtTs  after  the  very  able  opinion  of  Judge  JVaties,  in 

iliie  aat  of  P^'kerva,  Kejinedtft  on  the  subject.   .But  considering  the 

■<|ue8tion  settled  as  f^r  as  that  case  goes,  I  tliink  the  decision  ought  to  be 

jup|K»tedr 

U  \]i  not  nece^soy  to  give  an  opinion  on  the  other  paints  ma'de  in 
4his  case. 


;:>»:: 


JoHK  H.  Schroder  vs,  James  Eabon. 

Where  a  defendant  lias  placed  the  copy  of  a  Sum.  I»ro.  with  an  attorney, 
'  with  instiiictions  to  make  a  defence,  and  the  attorney  neglects  to  en- 
ter an  appearance,  and  judgment  goes  against  .defendant  by  default, 
the  court  will  not  set  aside  the  proceedings  and  permit  hiiA  to  enter 
an  appearance  after  the  adjournment  of  the  court. 

JlH]&  brief,  in  this  case,  states,  that  the  process  was 
served  on*  the  defendant,  who  brought  it  to  his  attoroies, 
prior  to  the  meeting  of  the  court,  paid  an  appearance  fee, 
and  instructed  them  in  a  defence.  At  the  time  of  leaving 
tibe  copy,  the  attomies  marked  on  the  face  of  the  process, 
*♦  appearance  to  be  entered,''  and  on  the  back,  the  sub- 
stance of  the  defence.  Accidentally  the  names  of  the 
attomies  were  not  entered  on  the  docket,  but  the  copy 
was  put  into  the  bundle  of  cases  ready  for  trial. 

The  case  was  called  between  nine  and  ten  o'clock,^  in 
ftie  morning,  when  the  bar  were  not  present;  atvd  the 
plaintiff's  attorney,  not  being  aware  of  a  defence,  called 
for  a  decree,  which  was  given,  although  the  account  was 
not  strictly  proven,  and  was  on  its  face  illegal.  It  was  not 
discovered  until  after  the  adjournment  of  the  court,  and 
execution  lodged,  that  this  error  had  been  committed, 
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when  applicatton  wi^a  made  to  his  Honor,  Mr.  Justice  J^a^^ 
to  set  aside  the  execution  and  decree,  which  was  refused ; 

An  appeal  was  made  to  reverse  the  decision  on  the 
groutldft  : 

'  Ist.— Ttuit  this  being  a  case  within  the  process  juris* 
dietion,  all.  cases  of  mist^ike  or  accident  can  be  i^edcessefl 
by  motion  in  the  nature  of  a  bill  of  review. 

2d. — That  the  copy  process  was  left  with  the  defendr 
ant's  attorney,  to  appear  and  defend  it,  prior  to  the  meet« 
ing  of  the  court;  and  it  was  wholly  owing  to  mistake,  th%t 
the  tippearance  was  not  entered. 

3d.— ^Becaufl^e  the  case  was  called  out  of  the.  regular 
order  of  the  docket,  when  the  defendant's  aittomies  would 
have  been  ready  to  have  attended  to  the  defence. 

4th. — Because,  for  the  same  reason,  no  opportunity  was 
given  to  appeal  from  the  decision^  Which,  it  is  contended, 
was  erroneous. 

Mr.  Justice  Colcock  delivered  the  opinion  of  the  Court. 

Upon  the  first  ground,  there  is  no  rule  of  law  or  prac^ 
tice,  by  which  the  court  is  authorized  or  permitted  to 
review  a  decision  made  or  decree  given,  in  a  case  under 
the  process  jurisdiction,  in  any  other  way  or  manner,  than 
is  pursued  in  cases  under  its  higher  jurisdiction. 

The  rules  of  court  require  the  defendant  to  enter  his 
appearance,  and  file  his  defence  on  or  before  the  first  day 
of  the  court,  which,  it  is  admitted,  was  n6t  done.  It  is 
true,  that  where  this  is  neglected,  and  the' omission  is  dis- 
covered, before  the  cause  is  called  for  trial,  the  court,  upcm 
proper  affidavits,  have  permitted  the  defendant  to  plead, 
provided,  he  did  not  thereby  delay  the  plaintiff.  But  to 
suffer  this  after  judgment,  and  after  the  rising  of  the  court, 
would  lead  to  endless  litigation  and  delay,  and  be  produc- 
tive of  the  most  mischievous  consequences.  Where  a  de- 
fendant has  in  his  possession  a  receipt  which  he  neglected 
to  give  in  evidence  on  a  trial,  the  court  will  not  grant  a 
new  trial,  or  even  permit  an  action  to  be  brought  on  it 
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afterwards.  fGrimke  i^9.  Wilder^  Marriott  ns.  Hampton^ 
2Esp.N.  P.  c.  547^  1  fVils.  98,  2  JohnsorC*  Cases  2S2.J 
As  to  the  third  and  fourth  grounds,  the  court  settled 
the  order  in  which  the  business  would  be  conducted,  and 
announced  to  the  'bar  an  intention  to  meet  at  nnie  for  the 
express  purpose  of  taking  up  the  process  docket,  and 
tr^'ing  the  cases  thereon,  until  ten  o'clock,  and  pursued  the 
practice  and  adjourned  the  court  to  nine  on  each  day. 

The  last  ground  charges,  that  the  decision,  by  which  is 
meant  the  tlecree,  was  erroneous.  The  error  is  not  specie 
fled,  nor  was  it  stated  in  argument.  But  it  is  deemed 
proper  to  state,  that  the  case  was  treated  as  a  judgment 
by  default,  and  such  evidence  as  is  usual  on  those  occa-* 
sions,  was  produced.  And  the  court,  when  they  have  the 
power  to  review  proceedings,  will  never  do  so,  unlesa  the 
applicant  show  by  satisfactory  affidavits,  that  he  has  a 
good  and  legal  defence,  of  which  he  might  avail  hiooself^ 
on  a  second  hearing. 
The  'motion  is  dismissed. 
Justices  Bay  J  Nott^  yhhnson^  and  Huger^  concurred. 


Rebecca  Scott,  widow  of  Wm.  Scott,  junr.  deceased, 
demandant,  vs.  Mordecai  Cohen. 

If  a  man  seized  of  lands,  dies,  leaving  no  issue  or  relations  behind  him 
capable  of  inheriting,  his  lands  shall  escheat  to  the  state,  rather  than 
go  over  to  aliens :  but  where  there  is  any  one  of  his  blood  capable  cC 
inheriting  the  fee  of  the  lands,  they  shall  %o  over  to  that'  one  in  pre-, 
ference  to  all  others,  nearer  in  degree,  who  are  aliens. 

A.  a  naturalized  citizen  of  the  United  States,  who  was  possessed  of  a 
considerable  real  estate  in  tills  country,  by  will  devised  a  large  estate 
in  Ireland,  to  his  brothers  and-  sisters,  &c.  and  by  the  residuaiy 
.claase,  devised  all  his  other  property  to  his  brothers  and  sisters,  and 
their  children,  share  and  share  alike,  and  appointed  trustees  (who 
were  aliens)  to  sell.  Sec.  B.  one  of  the  legatees,  and  a  naturalized  citi- 
zen of  the  United  States,  claimed  all  the  lands  in  the  United  States, 
as  the  only  one  of  the  legatees,  who  could  take  by  descent,  the  refit 
being  aliens.  Held  that  on  the  death  of  A.  all  his  real  estate  in  this 
country,  vested  in  B.  and  that  after  tlie  death  of  B.  his  widow  was 
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entitled- to  dovisr  in  the  aaoke,  althoug^h  B.  had  in  his  lifi^me  ap^cd 
that  the  other  legatees  might  come  in  and  take  their  shares  agreeah)^ 
to  the  will  of  A. 

J.  HIS  case  came  before  the  court  of  common  pleas,  upon 
'the  claim  of  the  demandant,  for  her  dower,  in  a  lot  of 
land,  in  King-street,  in  the  possession  of  the  defendant, 
of  which  it  is  alleged,  her  husband  had  died  seized. 

Upon  the  return  of  the  summons  which  had  issued  upon 
4jhe  petition,  the  defendant  came  in  and  pleaded,  that  the 
demandant  was  not  entided  to  dower,  in  the  lot  of  land  in 
question,  as  her  husband  had  not,  at  any  time,  during;  cov- 
tirture,been  seized  or  entided  to  the  premises  in  question. 

Upon  which  an  issue  was  made  up,  and  the  cause  went 
to  the  jury  in  October  Term  last,  ^o  try  that  fact. 

'Upon  the  trial,  the  certificate  of  the  Revd«  Dottor  Flinn 
wtas  produced  and  admitted,  that  the  demandant  was  mar- 
ried to   Wm.  Scott ^]\xx\r.  in  the  month  of  1809, 
It  was  then  stated  and  proved,  that  Wllham  Scott^  Ae 
uncle  of  the  demandant^s  husband,  emigrated  to  Am^ri^ 
and  Settled  in  South-Carolina,  not  long  after  the  revolu- 
tion, where  he  became  a  naturalized  citizen,  and  acquired 
a  considerable  real  and  personal  estate,  of  which  the  lot  in 
question  in  King-street,  formed  a  part.     That  after  resi- 
ding in  South-Carolina  several  years,  the  said   WilUtm 
Scott  returned  again  to  Ireland,  leaving  his  nephew  Wm. 
Scott,  the  younger,  who  had  likewise  become  a  naturalized 
citizen  of  the  United  States,  his  agent  in  South-Carolina, 
to  receive  the  rents  and  profits  of  his  lands,  and  to  manage 
his  other  concerns  during  his  absence  in  Ireland.    That 
soon  after  the  return  of  the  said  Wm.  Scott^  the  elder,  to 
Ireland,  he  departed  this  life,  having  first  made  his  last 
will  and  testament  in  writing,  l^y  which  he  devised  a  large 
estate  in  Ireland  to  and  amotig  his  brothers  and  sisters,  in 
that  kingdom,  and  their  children  and  legal  representatives, 
and  bequeathed  divers  legacies  to  and  among  them,  as 
stated  in  said  will :    And  in  the  residuary  clause  df  bis 
said  will,  (after  the  specific  devises  in  his  said  will  men- 
tioned,) he  devised  ail  his  other  property  to  and  among  hi^ 
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bi-others  and  sisters,  and  their  children*  share  and  share 
alike ;  leaving   Thomas  Scott  and  John  Scott^  his  eJtecu- 
tors  and  trustees  under  his  said  last  will  and  testament. 
That  after  the  death  of  the  said  JVm*  Scott,  the  elder,  in 
Ireland,  the  above  named  Wm.  Scott^  the  younger,  (who 
was  also  one  of  the  legatees  mentioned  in  his  uncle's  wiU,) 
claimed  the  whole  of  the  real  estate  of  his  said  uncle^  in 
this  country,  as  the  only  naturalized  citizen  in  South-Caro* 
ikia,  who  could  take  the  lands  of  his  upcle  by  descent, 
and  entered  upon  them,  and  received  the  rents  and  profits 
of  them  to  his  own  use.     That  the  trustees  and  legatees 
in  Ireland,  finding,  that  the  said  Wm..Scott^  the  younger^ 
after  the  death  of  his  uncle,  had  claimed  the  whole  ot  his 
uncle's  landed  property  after  his  death,  the  said  executors 
aad  trustees  above  mentioned,  on  behalf  of  themselves  and 
the  other  legatees  and  devisees  in  said  will  mention^49 
filed  their  bill  in  the  court  of  equity,  in  the  said  state  of 
South-Carolina,  to  compel  the  said  Wm^  Scott,  the  nephew, 
to  account  for  the  rents  and  profits  of  the  said  lands^  and 
to  have  the  whole  of  them  sold,  and  the  proceeds  divided 
among  the  said  legatees,  share  and  share  alike,  agreeably 
to  the  terms  of  the  said  will.     To  this  bill  of  complaint 
filed  against  him,  the  said  Wm.  Scott,  the  nephew,  came. 
•  in,  and  by  his  answer,  admitted,  that  after  the  death  of  hi& 
uncle,  he  had  entered  unto  and  upon  all  his  said  uncle's 
landed  estate,  in  South-Carolina,  and  had  received  the 
.  rents  and  profits  of  the  same,  but  contended,  that  by  law, 
he  was  entitled  to  the  same,  as  the  only  naturalized  citi- 
zen  in  America,  capable  of  taking  by  descent,  and  that 
the  residuary  clause  of  his  said  uncle,  as  to  all  the  lands 
in  Soudv-Carolina,  was  null  and  void,  as  it  regarded  or 
related  to  the  devisees  and  legatees  in  Ireland.,  who  were 
^iens.     Whereupon  the  said  court  of  equity,  after  hearing 
all  the  parties  and  their  counsellors  and  solicitors,  by  their 
solemn  decree,  adjudged  and  declared  the   said  lands, 
which  had  belonged  to  the  said  Wm*  Scott,  the  elder,  in 
his  life  time,  did  not  pass  under  the  residuary  clause  in 
his  said"  will,  but  of  right,  did  descend  to  and  go  over  tf> 
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the  said  Wm»  Scott^  the  nephew,  as  a  citizen  of  the  United 
States  of  America,  and  therefore  the  said  court  dismissed 
the  said  bill  filed  by  the  executors  and  trustees,  in  the  said 
wiU  mentioned.     After  the  said  decree  had  been  pro* 
nouQced  and  adjudged  in  favour  of  the  said  JVm,  Scott, 
the  nephew,  he  generously  came  in,  and  voluntarily  offer- 
cd  (out  of  respect  to  the  memory  of  his  uncle,  and  his 
affectionate  regard  for  his  relatives  in  Ireland,)  consented, 
that  the  said  lands  should  be  sold  and  divided  among  the 
said  legatees,  agreeably  to  the  intentions  of  his  said  uncle; 
which  consent  and  agreement  was  afterwards  confirmed 
by  the  said  court  of  equity.     In  consequence  of  which  a 
decretal  order  was  made  for  the  sale  of  the  said  lands 
which  had  belonged  to  the  said  IVni.Scott^  in  his  lifetime, 
and  the  proceeds  to  be  divided  according  to  the  agree- 
ment of  the  said  Wm.  Scott ^  the  nephew.     In  pursuance 
of  which  decretal  order,  the  master  in  equity  did  proceed 
to  sell  nine  lots  of  land  in  King-street,  which  had  belong- 
ed to  the  said  Wm.  Scott^  the  elder.     At  which  sale  the 
defendant,  Mordecai  Cohen^  became  the  purchaser  of  the 
lot  of  land  in  question.  No.  292;  in  King-street,  at  and  for 
the  sum  of  jR  4,500;  this  sale  was  made  in  the  month  of 
January,  1817,  and  some  time  in  the  said  year  the  said 
Wnu  Scotty  the  nephew  of  the  said  TF/w.  Scottj  the  elder, 
departed  this  life. 

To  the  Jury,  it  was  urged  by  the  demandant's  counsel, 
Mr.  De  Saussure^  that  it  was  evident  from  the  foregoing 
premises,  that  the  abovementioned  William  Scott^  the 
younger,  held  the  bond  in  question  by  a  two  fold  title. 

1st.  By  the  rules  of  the  Common  Law,  as  he  was  the 
only  person  in  Carolina  who  could  take  by  descent,  being 
the  only  naturalized  American  citizen — And, 

.  2d.  That  he  held  under  a  decree  of  the  Court  of 
Equity,  which  had  confirmed  the  tide  in  him,  consequently, 
he  was  in  his  lifetime  seized  and  possessed  in  law  of  the 
premises  in  question,  so  as  to  give  his  widow  a  just  claim 
to  dower ;  and  there  was  nothing  in  the  whole  case  which 
deprived  her  of  it.     That  his  consent  and   agreement,  af* 
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terwardi  confirmed  by  the  Court  of  Equity^  could  not 
amoant  to  any  thing  more  than  a  gift  or  a  sale,  U'htcfi 
would  not  in  cither  case  bar  the  demandant  of  her  claim 
of  dower. 

Mr.  Lance  amd  Mr.  Simons^  contendedv  that  as  Thomas 
Scott^  one  of  the  brothers  of  William  Scott,  the  elder, 
had  been  in  Carolina  some  years  before  his  brother,  VVm» 
Scott,  the  elder,  went  to  Inland,  and  h-\(\  returned  ag^irt 
and  Was  believed  to  be  an  American  citizen,  he  would 
have  taken  by  the  rules  of  the  Common  Law  in  preference 
io  JViili am  Scot ty  the  youiij^er;  (But  there  was  no  posi- 
.tive  proof,  that  he  had  ever  been  made  a  citizen ;  only 
belief.)  That  the  decree  of  the  Court  of  Equity  was  not 
conlusive  on  points  not  submitted  to  it,  nor  between  par- 
tics  not  before  them,  when  the  case  was  determined,  and 
therefore  that  this  case  was  still  open  for  investigation. 
That  the  estate  was  a  trust  estate,  and  not  absolute,  and 
therefore  never  could  vest  in  WHliam  Scott^  the  younger; 
further,  than  that  he  held  in  trust  for  the  legatees  ;  and  it 
was  clear  that  a  widow  is  not  entitlc*d  to  dower  in  a  trust 
estate. 

The  case  then  went  to  the  Jury  under  the  charge  of  the 
Judge  in  the  Court  below,  and  the  Jury  found  a  verdict 
for  the  demandam,  with  costs. 

The  present  was  a  motion  for  a  new  trial  for  misdirec- 
ti6n  in  the  Judge,  who  charged  in  favor  of  the  demandant 
both  upon  the  rules  of  the  Common  Law  and  the 
confirmator}'  decree  in  Equity,  and  as  a  verdict  against 
Law  and  evidence. 

Mr.  Justice  Bay  delivered  the  opinion  of  the  Court. 

This  case  has  undergone  a  second  investigation  in  thig 
Court,  where  all  the  arguments  urged  on  the  trial  below 
have  been  again  repeated,  and  some  additional  ones 
brought  forward,  against  the  demandants  claim  of  dower. 
(1  Nott  &?  M'^Cord^  413.)  V  But  after  the  fullest  examina- 
tion, I  can  see  no  ground  to  disturb  this  verdict. 
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There  is  no  better  rule  established  in  the  Common 
Law,  than  the  one  contended  for  in  this  case,  that  if  a 
man,  seized  of  lands,  dies,  leaving  no  issue  behind  him, 
nor  collateral  relations  capable  of  inheriting,  his  lands  shall 
escheat  to  the  state,  rather  than  go  over  to  aliens.  But 
where  there  is  any  one  of  his  blood  capable  of  inheriting 
the  fee  of  the  lands,  they  shall  go  over  to  that  one,  in  pre* 
ference  to  all  others,  who  are  nearer  to  him  in  degree,  who 
are  aliens  ;  in  which  case  the  lands  shall  not  escheat,  but 
vest  in  him  who  is  capable  of  taking.  In  the  present  case, 
upon  the  death  of  Wm.  Scotty  the  elder,  all  his  near  rela* 
tions  were  in  Ireland,  (who  were  incapable  of  inheriting,} 
but  one  who  was  IVm.  Scott^  the  younger,  his  nephew,  who 
was  in  South-Carolina,  and  who  had  been  made  a  citizen. 
Something  was  said  on  the  trial  below,  about  Thos.  Scott, 
the  brother,  who  had  been  in  America ;  and  he  was  be- 
lieved to  have  been  made  a  naturalized  citizen,  but  there 
was  no  actual  proof  of  it ;  and  he  was,  at  the  time  of  his 
brother^s  death,  and  still  is  residing  in  a  foreign  country. 
But  if  any  doubt  could  arise  upon  the  construction  of 
the  common  law,  surely  none  can  remain  now  after  the 
decree  of  the  court  of  equity.  That  is  certainly  the  high- 
est court  of  judicature  in  Carolina,  in  as  much  as  it  in 

•  many  cases  controls  the  courts  of  common  law.  All  the 
parties  were  before  that  court,  and  their  claims  and  pre- 
tensions to  this  very  land  in  dispute  among  others,  were 
before  it,  and  fully  investigated  ;  and  after  mature  delibe- 
ration they  decreed  the  lands  of  old  Wm.  Scott,  the  uncle, 
to  have  become  vested  in  Wm.  Scott^  his  nephew.  This 
court  is  bound  by  that  decree.  We  cannot  unravel  it  or 
presume  to  say  it  was  not  founded  in  law  and  justice.  On 
the  contrary,  the  respect  due  to  so  high  and  solemn  a 
tribunal,  compels  us  to  submit  to  its  decrees :    And  in  the 

.  case  of  Stark  vs.  Woodward,  f  1  Nott  &?  M'Cord  259  J 
lately  determined  at  Columbia,  the  same  doctrine  was  laid 
down,  and  determined  by  the  unanimous  assent  of  all  tho 
judges. 
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Upon  the  whole,  there  does  not  appear  to  be  any  ground 
for  a  new  trial.  • 

Justices  Colcociy  jfohnsoTij  RichardsoTiyNott^s^fid  Huff^r^ 
concurred. 

William  Vance  vs*  J.  J.  Reardok. 

To  make  out  a  title  to  personal  property  under  a  sfaerifT's  sale,  the 
production  of  the  execution,  atider  which  the  property  was  sold,  is 
indispensable.  .     >. 

Under  the  act  of  1721,  authorising  attested  copies  of  all  records  certi- 
fied by  the  clerks  of  the  court  to  be  given  in  evidence,  it  will  not  lie 
sufficient  to  produce  extracts;  the  whole  record  must  be  given.     : 

X  RIED  before  Mr.  Justice  Cokock^  Charleston,  May 
Term,  1819. 

This  was  an  action  of  trover  to  recover  the  value  of  a 
negro  slave,  Joe,  alleged  to  be  the  property  of  the  plaintiff, 
and  to  have  been  converted  by  the  defendant  to  his  own 
use,  in  which  the  plaintiff  had  a  verdict  for  the  value  of 
the  negro,  &c. 

The  property  in  Joe,  was  originally  in  William  Harvtlle^ 
and  both  parties  claimed  under  him  ;  the  plaintiff  under  a 
sheriff's  sale  alleged  to  have  been  made  by  virtue  of  an 
execution  founded  on  a  judgment  obtained  in  the  court  of 
common  pleas,  at  Orangeburgh,  in  October  Term,  1806, 
^t  the  suit  of  Robert  Tutle  vs.  Haroille^  and  produced  a 
paper  purporting  to  be  an  exemplification  of  the  proceed- 
ings, certified  by  the  clerk.  It  contained  a  literal  copy  of 
the  process,  (being  within  the  summary  jurisdiction,)  the 
judgment  and  the  first  execution.  This  execution  was  fof 
jS95,  including  debt,  interest,  and  costs,  and  was  entered 
in  the  sheriff's  office  the  5  th  November,  1806.  It  did 
not  appear,  that  there  was  any  formal  return  on  this  exeeu- 
tion,  but  an  entry  that  the  2d  execution  was  signed  March 
Term,  ISOr,  and  upon  inspection,  the  following  indorse^ 
xnent  was  also  found,  ^December  30th,  1806,  Received 
fk  ¥^*  Januvy,  1807,  Received  2  70."  (This  fact  was  not 
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stated  in  the  brief,  nor  was  it  noticed  in  the  argument,  rind 
it  is  not  known,  whether  it  is  susceptible  of  explanation  Or 
not.)  Instead  o{  a  literal  copy  of  the  second  execution^, 
the  clerk  furnished  only  an  abstract  containing  tho 
names  of  the  p:irties,  the  amount  of  debt,  interest,  and 
costs,  with  a  memorandum  of  an  entry  in  the  sheriff's 
office,  2d  Jul}',  1S08  ;  and  a  return  of  nulla  bona  without 
date;  and  also,  that  a  3d  rxecution  was  siQ;ned,  19th 
March,  180'%  There  was  also  a  similar  abstract  of  a  3d 
execution,  e4ri^  '\ d  in  the  sht  riff 's  office,  19th  >iarch,  1808, 
on  which  the  j.^r.OMing.  return  was  st?.iccl  t*)  have  been 
made,  ''levied  on  a  negro  man  named  Joe,  sold  the  same 
on  the  4lh  April,  1808,  purchased  by  William  Vance  for 
S  251  10."  The  plaintiff  also  gave  in  evidence  a  receipt 
for  the  purcliase  ni:ney  from  the  sheriff  and  a  similar 
exemplification  of  another  judgiivrnt  against  jfiTarui'/Ze, /at 
the  suit  of  the  same  plaintiff,  obtained  in  the  same  court 
at  the  same  term,  for  S  36  68.  An  original,  Alias  and 
Plurics^  Fi.  Fa.  were  found,  that  like  the  former  contained 
a  copy  of  the  process,  judgment  and  original  execution, 
and  only  an  abstract  of  the  Alias  and  Pluries  Fi.  Fa.  in 
the  manner  before  mentioned,  but  it  did  not  appear,  that 
any  levy  had  been  made  on  any  of  these.  The  certificate 
of  the  clerk  to  these  exemplifications  was  in  these  words  : 
"  I,  Samuel  P.  Jones^  clerk  of  the  court  of  common  pleas^ 
for  the  district  of  Orangeburgh,  do  hereby  certiiy,  that 
the  two  sheets  of  paper  hereunto  annexed,  do  contain  a 
true  copy  for  extract)  of  the  proceedings  in  a  certain 
cause,  wherein  Robert  Tutle  is  plaintiff  and  William  Har- 
ville  is  defendant,  &:c."  I'he  plaintiff  also  proved  a  con- 
version  by  the  defendant. 

Upon  closing  his  evidence,  a  motion  was  made  for  a 
nonsuit  by  the  defendant,  on  the  ground,  that  the  exem- 
plification  was  only  kgal  evidence  so  far  as  it  professed 
to  give  a  copy  of  the  proceedings,  and  there  being  only 
nn  abstract  of  the  execution,  under  which  the  sale  (if  any) 
^Tas  made,  the  plaintiff  had  failed  in  the  proof  of  property. 

This  motion  was  overruled,  and  the  defendant  proved^ 
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that  the  negro,  Jqe,  had  been  de1il^ered  by  Harville  to  his 
wife  (late  Mrs*  Hamilton^ J  in  January,  1807,  before  their 
intermarriage,  and  produced  a  hill  of  sale  from  him  to  her, 
dated  the  April  following,  reciting,  that  the  sale  had  been 
made  in  January,  and  acknowledging  the  receipt  of  S  350 
as  a  full  consideration. 

On  the  part  of  the  plaintiff,  it  was  alleged,  and  evidence 
was  given  to  sh(iw,  that  this  sale  was  intended  to  defraud 
the  creditors  of  Harville^  and  indeed,  that  Joe  was  only 
put  into  the  possession  of  Mrs*  Hamilton^  to  keep  him 
out  of  the  way  of  the  sheriff.  It  also  appeared,  that  he 
had  been  in  her  possession,  and  the  defendant's,  after  their 
intermarriage  for  soiTiC  time,  and  that  the  plaintiff  obtained 
possession  without  their  consent  for  the  purpose  of  having 
these  executions  levied  on  him,  as  he  was  interested  to 
see  them  satis Rt^d,  having  been  the  bail  of  Harville  in  those 
^ases,  and  some  time  after  the  defendant  regained  the 
possession  without  plaintiff's  consent. 

The  defendant  moved  for  a  new  trial  on  the  following 
grounds : 

1st. — Because  the  court  below  ought  to  have  ordered  a 
ponsuit  on  the  grounds  taken  there. 

2d. — Because  the  court  erred  in  admitting  the  exempli- 
fication in  the  form  presented  as  evidence  of  the  second 
and  third  executions. 

3d. — Because  the  verdict  was,  in  other  respects,  con^ 
trary  to  law. 

Mr.  Justice  yohnson  delivered  the  opinion  of  the 
Court. 

That  a  plam tiff  must  recover  upon  the  strength  of  his 
own  title,  and  not  the  weakness  of  his  adversary's,  is  a 
rule  which  1  believe,  admits  of  no  exception,  and  it  is,  I 
think,  equally  clear,  that  the  naked  possession  of  a  per- 
sonal chattel  is  prima  facia  evidence  of  property,  and  good 
against  all  the  world,  except  the  rightful  owner.  (Phil- 
lips,  118-19). 

The  defendant's  wife,  and  after  their  marriage,  the  de- 
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fendant  himself,  had  the  possession  of  Joe,  with  the  con- 
sent and  under  a  Bill  of  Sale  from  Harville,  who  was  the 
Acknowledged  owner,  and  whether  fraudulent  or  not,  is  not 
a  matter  of  any  consequence  as  regards  the  fact  of  pos- 
session :  It  gave  him  the  right  to  hold  until  some  one 
claiming  by  a  title  paramount  should  claim  the  possession, 
and  consequently  a  right  to  retake  if  he  was  divested  by 
any  other  means.  And  this  leads  to  an  enquiry  as  to  the 
legality  of  the  title  set  up  by  the  plaintiff  on  the  trial 
below. 

In  considering  this  question,  I  will  begin  by  noticing 
the  sheriff's  receipt  for  the  money  bid  by  the  plaintiff  for 
the  negro  Joe,  at  a  supposed  sale.  This  it  is  insisted  is 
prima  facia  evidence  of  the  authority  of  the  sheriff  to  sell, 
and  put  the  opposite  party  to  the  proof  of  the  negative. 
This  question,  is,  I  think,  conclusively  settled  by  this  Court 
an  the  case  oiBarkley  vs.  Scriven^{\  vol.408)  in  which  it  was 
determined,  that  although  it  was  not  necessary  to  produce 
all  the  executions  intervening  between  the  judgment  and 
tiiat  under  which  the  sale  was  made,  the  latter  was  indis- 
pensable, as  the  authority  under  which  the  Sheriff  acted, 
and  that  the  judgment  on  which  it  was  founded,  ought 
also  to  be  introduced.  It  is  true,  that  in  that  case,  lands 
were  the  subject  of  litigation,  but  I  am  unable  to  s^e  any 
reason  why  the  rule  will  not  equally  apply  to  personal 
estate.  If  it  were  otherwise,  the  whole  property  of  the 
community  would  be  at  the  mercy  of  a  sheriff*  'ITiis  pro- 
cess runs  through  the  whole  state,  and  to  compel  a  party 
to  search  and  procure  certificates  from  the  oflice  of  the 
clerk  of  every  district  in  the  state  would  be  unreasonable, 
whereas,  if  he  who  sets  it  up,  is  required  to  produce  it, 
the  execution  under  which  he  purchases  points  directly  to 
/the  ofRce  where  it  is  to  be  found,  '^his  argument  must 
therefore  fail. 

The  next  question  arises  out  of  the  admissibility  of  the 
exemplifications  so  far  as  they  profess  only  to  give  ex- 
tracts of  the  proceedings  in  relation  to  the  ^d  and  3d  exr 
ecutions,  under  the  latter  of  which  the  levy  aod  sale  is  al* 
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leged  to  have  been  made.  This  enquiry  is  wholly  su- 
perseded, if  the  memorandum  endorsed  on  the  first  exe- 
cution of  the  receipt  of  two  sums  amounting  to  S  1 10^ 
when  only  $95  was  due,  is  not  susceptible  of  explanation  ; 
for,  if  that  is  to  be  regarded  as  evidence,  the  execution  was 
more  than  satisfied,  but  as  it  has  not  been  noticed  in  the 
argument,  it  may  become  necessary  to  consider  the  ground 
taken. 

At  Common  Law,  the  copy  of  a  paper  writing  could 
not  be  given  in  evidence  when  the  original  was  in  exis- 
tence and  in  the  power  of  the  party  ;  but  the  act  of  the 
legislature  of  1721,  f  A  Z.  117.  i  Brev.  315,)  authorizes 
attested  copies  of  all  records  certified  by  the  clerks  of  the 
Courts,  to  be  given  in  evidence.  When  an  act  of  the  le- 
gislature is  in  abrogation  of  the  Common  Law,  it  is  to  be 
strictly  construed,  and  even  without  the  aid  of  this  rule  it 
appears  to  me  obvious  that  the  legislature  never  intended 
by  the  term  copies^  to  make  extracts  evidence  ;  the  terms 
themselves  are  of  different  impon,  and  besides  the  mis- 
chiefs of  confounding  them  appear  to  me  too  manifest  to 
need  exposure.  A  party  is  not  presumed,  nor  is  he  bound 
to  know  what  evidence  his  adversary  will  adduce  against 
him ;.  and  if  he  be  permitted  to  extract  from  a  record  only 
so  much  as  he  may  deem  necessary  to  his  own  side  of  the 
questii^n,  and  to  give  it  in  as  evidence,  Tie  will  always  take 
care  to  leave  out  that  which  makes  against  him.  By  the 
same  rule^  the  opposite  party  would  have  the  same  right 
to  extract  so  much  as  was  subservient  to  his  side  of  the 
question,  which,  from  the  specimen  of  extracting,  fur- 
nished by  this  case,  would  produce  inexplicable  difficulties. 
Thus,  in  this  case  we  find  that  on  the  first  It.  Fa.  when 
only  S|95  was  due,  SHO  had  been  paid,  and  yet  an 
aRaa  issued,  and  also  npluries  ;  and  as  if  to  force  convic- 
tion upon  me  of  the  necessity  of  a  literal  copy^  the  ex- 
tract represents  the  pluries  to  have  been  entered  in  the 
sheriff's  office  on  the  19th  March,  1808,  and  the  alias 
which  must  necessarily  pf  ecede  it,  as  having  been  entered 
on  the  2d  July,  1808,  nearly  four  months  after. 
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But  it  has  been  argtied  that  thesTe  extracts  were  admissi- 
ble as  prima  facia  evidence  of  the  existence  of  such  judg- 
ments and  executions,  I  confess  I  do  not  understand 
ho\T  this  sort  of  evidence  can  apply  to  a  case  when  the 
Court  sees  from  the  evidt nee  produced,  that  better  and 
more  ample  proof  of  the  fact  does  exist,  and  is  in  the  power 
of  the  party^  and  appears  to  me  to  be  '  at  war  with  that 
universal  rule,  that  the  best  evidence  should  always  ht 
adduced^  and  can  only  apply  when  there  is  no  higher  evi- 
dence, 

I  think  therefore,  these  abstracts  were  inadmissible, 
and  if  admitted  they  proved  nothing,  and  that  the  motion 
ought  to  be  granted. 

Justices  Nott  and  Huger^  concurred.  ,    , 

Mr.  Justice  Colcock  dissented  : 

This  was  an  action  of  Trover,  to  recover  a  negro.  The 
plaintiff  produced  a  Bill  of  Sale  or  receipt  from  Timothy 
Barton,  Sheriff  of  Orangeburgh  district,  and  also  an  ex- 
emplification (or  that  which  was  called  and  considered  as 
such)  of  a  judgment  and  three  executions  which  had  been 
lodged  in  the  Sheriff's  office  of  Orangeburgh  district,  at 
the  suit  of  Robert  Tutle  vs,  William  Harville ;  and  he 
proved  that  ho  had  been  three  years  in  possession  of  this 
negro  by  virtue  of  a  sale,  which,  as  it  was  contended,  ap- 
peared by  these  executions  and  the  testimony  of  Mr.  — 
— .  Also  he  proved  that  Harville  had  been  in  the  pos- 
session some  years  anterior  to  his,  (plaintiff's  possession,) 
and  that  he  was  then  considered  as  his  property,  and  an 
actual  conversion  by  the  defendant. 

The  defendant's  counsel  moved  for  a  nonsuit,  on  the 
grounds  as  stated  in  the  notice  given  to  me,  and  as  argued 
on  the  trial  before  me.  1st.  Because  the  plaintiff  rested 
his  claim  entirely  on  the  sale  by  the  sheriff  of  Orange  • 
burgh  district,  and  the  possession  under  it,  and  no  execu- 
tion was  offered  in  evidence  ;  and  2d,  Because  the  exem- 
plification, if  admissible  evidence,  showed  an  irregularity 
in  the  proceedings  which  was  explicitly  animadverted  upon 
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and  pointed  out;  which  motion  I  overruled.  And  a  motion 
is  now  made  for  a  new  trial  on  the  ground,  that  a  nonsuit 
should  have  been  ordered,  and  for  other  grounds  which  it 
is  not  necessary  to  notice,  because  the  motion  is  granted  by 
my  brethren  on  this  ground  alone,  and  because  on  the  trial 
of  the  case,  I  was  on  the  other  grounds  stated,  inclined  to 
think  that  a  verdict  ought  to  and  would  have  been  found 
for  the  defendant. 

On  the  ground  that  a  nonsuit  should  have  been  granted, 
I  am  constrained  to  differ  from  my  brethren. 

I  lay  it  down  as  a  position  not  to  be  controverted,  that  in 
an  action  of  trover  for  the  recovery  of  a  negro,  that  the  pro- 
duction of  a  bill  of  sale  by  the  plaintiff  to  himself,  ntating 
a  valuable  Consideration,  and  up(m  its  face,  fair  and  unex- 
ceptionable, with  proof  of  its  execution,  and  a  conversion. 
by  defendant,  is  sufficient  evidence,  unless  rebutted,  to 
entitle  him  to  a  recovery  ;  and  in  ninety-nine  cases  of  one 
hundred,  tried  and  determined  in  our  courts,  it  is  all  that 
is  produced  in  the  first  instance  by  a  plaintiff.  If  authority 
be  necessary,  I  refer  generally  to  2  SeL  N,  P.  1266,  wherein 
it  is  expressly  laid  down  that  an  ahs(jlute  or  special  prop- 
erty with  a  right  of  possession  is  sufficient  to  maintain  this 
action ;  that  is,  it  is  sufficient  if  not  opposed ;  it  is  suffi- 
cient to  put  the  defendant  t6  the  proof  of  a  bett  .r  title. 
Yet,  further,  the  bare  possession  is  sufficient.  The  ftndcr 
of  goods  may  maintain  this  action  ;  what  would  be  his 
proof?  The  possession  and  a  conversion  by  the  defend- 
ant. Here  was  proof  of  a  possession,  and  an  actual  taking 
of  the  negro  and  sale  of  him  by  the  defendant. 

But  if  it  were  necessary  to  the  support  of  plaintiff's 
case  that  the  exemplification  should  be  considered  as  c  (^m- 
plete,  I  conceive  by  a  critical  examination  of  it,  it  will  be 
found  to  be  so. 

The  Clerk  of  the  Court,  the  keeper  of  records,  first  sets 
forth  the  process  verbatim  et  literatijn^  then  states  all  the 
matter  contained  therein ;  thus  entered,  "February  21st, 
1806,  Tim.  Barton,  s.  o.  t> ;"  next  the  return  of  the  sher- 
iff in  his  own   words ;  next  the  proof  of  that  return  be* 
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ibrc  i.  Lestarjette^  the  clerk  of  the  district ;  next  the  de- 
cree of  the  court  for  the  amount  of  the  note  and  interest  j 
then  the  usual  endorsement  of  the  time  of  issuing  the  exe- 
cution,  viz.  29th  October,  1806;  he  then  sets  forth  ver» 
,batim  et  literatim^  the  judgment  and  execution  which  is 
according  to  the  form  of  proceeding  in  our  courts,  which 
is  followed  by  these  words  :  Endorsement  on  the  execu- 
,tion,  which  is  a  detailed  statement  of  the  debt  and  costs, 
and  the  words  "entered  November  5,  1806.  T.Bar- 
ton, s.  o.  D.'*  Then  he  adds  without  repeating  the  words 
of  the  execution,  "  2d  Execution,  signed  March  Term, 
iSOr;"  endorsements  on  the  2d  execution,  which  are  as  on 
the  first,  a  statement  of  debt,  interest  and  costs,  and 
**  entered  July  2,  ld08.  T.  Barton,  s.  o..  d.  Nulla 
bona.^^  3d  Execution  "signed  March  19th,  1808.  Nulla 
bona^^  a  statement  as  before  of  debt,  interest  and  costs, "  en-* 
tered,  March,  1808.  T.  Barton,  s.  o.  D.^'and  the^e  wordsv 
"  March  I9tb,  1808,  levied  on  negro  man  named  Joe,  sold 
the  same  on  the  4lh  April,  1808,  purchased  by  W.  Vance, 
for  S251  10.  T.  Barton,  s.  o.  d."  Then  followed  the 
certificate  of  the  cXftrV^  Samuel  P.  Jones^ixi  which  he  states 
that  the  paper  contains  a  true  copy  or  extract  of  the  pro- 
ceeding as  appears  by  the  records  remaining  in  his  office* 
From  this  it  is  apparent  that  the  officer  professes  to  set  forth 
all  that  is  within  and  without  the  papers  in  the  case,  ex- 
cept that  he  does  not  repeat  the  words  of  the  second  and 
third  executions.  And  this  I  did  consider,  and  still  do  con- 
sider as  wholly  immaterial,  for  if  it  had  been  found  upon 
their  being  set  forth,  that  there  had  been  any  error,  it  was 
amendable  and  would  be  amended  by  the  court  to  perfect 
the  sale  ;  see  the  case  of  Toomer  vs.  Purkey^  (1  Con.  Rep.. 
323,)  which  i^  only  a  repetition  of  what  has  often  been 
decided  in  our  courts.  Now  if  it  is  immaterial  whether  the 
words  were  those  which  according  to  the  forms  of  our 
proceedings,  ought  to  have  been  used,  I  am  at  a  loss  tor 
conceive  why  they  should  have  been  put  down  to  the  great 
trouble  of  the  officer  and  expense. of  the  party. 


Again,  is  there  any  prescribed  mode  and  form  of  exem- 
plification ?  I  know  of  none.  It  is  admitted,  that  in  exem^^ 
plifications  the  whole  is  exemplified.  But  much  depends 
on  the  purposes  for  which  they  are  to  be  used.  It  is  said 
something  is  kept  back.  I  ask,  if  the  officer  does  not  say 
what  that  is  ^  I  think  he  does,  as  plainly  as  if  he  had  said, 
that  I  deem  it  unnecessary  to  repeat  the  body  or  formal 
part  of  the  execution ;  but  I  give  you  all  the  endorse- 
ments thereon,  and  these,  it  is  to  be  observed,  cite  the 
only  important  parts  of  the  execution. 

The  case  of  Barkky  vs.  Scrtven  is  relied  on  2|s  authority, 
to  show,  that  the  execution  must  be  produced  to  support 
a  claim  of  personal  property  acquired  by  a  sheriff  *s  sale. 
But  that  was  an  action  to  recover  real  estate,  and  the  obser- 
vation of  the  judge  was  only  incidental  and  not  to  the 
point  before  the  court,  and  therefore  cannot  be  considered 
as  authority. 

It  ^as  further  contended,  that,  as  the  plaintiflF  in  this 
case,  had  proved  possession  in  Harville^  it  was  incumbent 
on  him  to  show,  that  Harvilk  had  been  dispossessed  of 
the  right  of  property.  This  is  undoubtedly  the  casein 
actions  for  the  recovery  of  real  estate  which  cannot  pass 
but  by  deed,  but  cannot  apply  to  the  case  of  personal  pro- 
perty, which  may  pass  by  delivety.  The  possession  of 
Sarville  was  not  inconsistent  with  a  subsequent  legal  pos-* 
session  in  him ;  it  did  not  necessarily  destroy  his  title  ; 
on  the  contrary,  his  subsequent  possession  furnished  (as 
to  a  mere  chattel)  a  presumption  of  a  sale  which  was  to 
be  left  to  the  jury. 

The  second  ground  contains  objections  which  apply 
more  to  force  and  effect  thau  to  the  competency  of  the 
evidence.  If  I  thought  the  irregularities  such  as  to  effect 
the  sale  and  render  it  null  and  void,  still  I  conceive  it  my 
duty,  to  submit  to  the  jury  the  question,  whether  that 
which  was  called  irregularity  might  not  be  a  mere  clerical 
mistake.  And  as  it  regards  that  which  appears  to  be  in  the 
opinion  of  the  counsel,  the  greatest  irregularity,  I  enter- 
^n  no  doubt  myself,  that  it  is  a  mere  clerical  mistake ;  that 
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JS08  is  written  for  1807,  by  which  it  appcairs,  that  the 
(jecond  execution  issued  after  the  third. 

Mr.  Justice  Baij  concurred  with  Mr.  Justice  Cokock. 

Simons^  for  the  motion. 
Hunty  contra. 


(SS-S«tSS' 


The  City  Council  vs.  William  Haywood. 

On  an  indictment,  where  a  witness  is  entitled  to  a  part  of  the  penalty^ 

'    he  is  a  competent  witness,  if  he  releaBes  his  interest.— (^rt.  J 

Wliere  a  witness  has  gone  through  his  testimony  and  it  is  then  discor^ 

ered,   that  he  is  interested,  ^  he  will  be  competent,  if  he  release 

his  interest ;  and  he  may  be  then  re-examined. 
Interest,  which  goes  to  the  competency  of  a  witness,  is  a  question  to  be 

determined  by  the  court,  but  injiueiice  which  only  affects  the  crc<fc'- 

biUty,  is  a  matter  for  the  jury. 

A'HIS  was  an  action  brought  before  the  City  Recorder, 
Jokn  Bee  Holmes^  Esq.  in  the  city  court,  to  recover  a 
penalty  incurred  by  a  breach  of  one  of  the  by-laws  of  the 
city. 

The  only  witness  called  to  establish  the  fact  was  Mr. 
Levy^  the  deputy  marshal.  After  he  was  sworn  and  had 
given  evidence,  it  was  discovered,  that  he  was  entitled  to 
half  the  penalty. 

An  objection  was  then  made  to  his  competency  and 
sustained.  He  offered  however  to  release  his  interest ; 
but  the  Judge  was  of  opinion,  that  it  was  too  late  after  he 
had  given  evidence. 

A  verdict  was  found  forithc  defendant,  and  a  motion 
was  made  for  a  new  trial,  on  the  ground,  that  the  Recorder 
was  mistaken  in  the  law,  in  refusing  to  permit  the  witness 
to  release  his  interest,  and  then  to  give  evidence  to  the  jury. 

Mr.  Justice  Nott  delivered  the  opinion  of  the  Court. 
The  rules  of  evidence  appear  to  be  reduced  to  some- 
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thing  more  like  system,  by  modern  decisionts  arid  better 
understood  than  formerly. 

At  one  tim??  an  Opinion  prevailed,  that  it  was  too  late 
to  object  to  the  competency  of  a  witness,  after  he  was 
sworn  in  chief:  And  it  was  not  until  the  time  of  Lord 
Mamjield^  th.a  the  line  between  that  influence  which  shall 
only  affect  the  credit  of  a  witness,  and  interest  which  goes 
to  his  competency,  was  distinctly  drawn.  (Walton  vs. 
Shelly,  1  T.  R.  300 J 

In  the  r .  incipal  case  the  release  would  have  entirely 
removed  the  interest  of  the  witness.  It  is  true,  he  would 
have  been  under  the  influence  of  his  testimony  previously 
given  ;  but  that  was  a  question  of  credibility  for  the/t^ry, 
and  not  of  competency^  for  the  court  to  determine. 

It  dry. s  not  necessarily  follow,  that  because  a  witness  has 
an  interest  in  the  evtiit  of  a  caiise,  that  he  will  not  tell  the 
truth.  And  the  readiness  with  which  the  witness  in  this 
case  offered  to  release  his  interest  furnished  pretty  strong 
proof,  that  he  had  not  acted  under  its  influence.  He  was 
under  no  necessity  either  legal  or  moral  to  execute  such  a 
release.  And  it  is  not  to  be  presumed,  that  a  person  would 
do  a  voluntarj'  act  which  would  reduce  him  to  the  neces- 
sity of  committing  perjury  without  some  motive. 

I  am  of  opinion,  that  the  testimony  ought  to  have  been 
received,  and  that  a  new  trial  therefore  ought  to  he  granted^ 

Justices  Bayi  Colcock^  Johnson^  Huger^  and  Richards 
sony  concurred. 

fa. J — Ede  Vak  Etour,  ads.  Thk  State. 

^n  informer,  uTil^aa  saved  by  t/ie  statute,  or  from  tfie  necessity  of  the  ca»e^  U. 

not  a  competent  tvitness. 
The  acts  of  1784  and  1801,   to  prevent  retaiUng^  without  license^  have 

always  been  regarded  pari  materia. 

In  this  case  the  defendftnt  was  indicted  at  Charleston  for  retailing 
Spirituous  Liquors,  without  a  License. 

The  informer  was  ruled  by  the  Circuit  Court,  to  be  a  competent 
witness,  and  his  evidence  went  to  the  Jury. 

A  verdict  was  had  for  the  state,  and  a  motion  was  now  submitted  for 
a  new  trial,  on  the  rjround  that  the  informer  being  entitled  to  a  moiety 
of  the  penalty,  was  net  a  competent  witness. 
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Hr.  Justice  Buger  delivered  the  opinion  of  the  Court. 

The  acts  of  1784,  and  1801,  f  1  Brev,  Dig.  418,  P.  X.  340,  and  ^ 
JFaust^AOX.  1  Brev.  l}ig,S2,J  h^ve  always  been  regarded  as  pari 
materia.  In  the  last,  the  penalty  is  only  reduced.  It  does  not  interfere 
in  any  other  respect  with  the  rights  of  the  informer ;  and  of  this  opinion 
were  all  the  Judges  in  the  case  of  the  State  vi,  Luke  fVHUamt,  fl  JV  ott 
&  M'Cord,  26, J  although  they  differed  on  another  point  involved  in 
that  cabe. 

An  informer,  unless  saved  by  the  statute,  or  from  the  necesmty  of  the 
case,  has  always  been  held  to  be  an  incompetent  witness.  fRex  xw. 
Tilley,  1  Strange,3l6,  Bex  v;  Bobotham,  Sd  Burrow,  1473,  I  Saia^ 
der»,  262.    PhiiUpps  on  Bvid.  92.  J 

The  motion  is  granted. 

JV*o«  ^  M*  Cord,  for  the  motion. 

Stark,  Solicitor,  contra.  B, 

Henry  Middleton  vs.  Mary  Dupuis. 

live  years  actual  adverse  possession  of  a  tract  of  land  under  a  juiuor 
grant,  will  give  the  tenant  a  title  to  so  much  as  he  has  in  actual  pos; 
session,  even  against  a  person  who  has  a  paramount  title,  and  is  in 
the  cotutructive  possession  of  the  part  in  dispute. — fa.  J 

X  HIS  was  an  action  of  Trespass  to  try  title.  Tried  be- 
fore Mr*  Justice  Richardson^  at  Coosawhatchie. 

The  plaintiff  claimed  under  an  old  grant  for  5635  acres; 
he  established  the  identity  of  the  land,  and  deduced  a  re- 
gular title  from  the  grantee.  He  also  proved  a  continued 
possession  in /larf,  of  the  premises  from  the  year,  1783, 
down  to  the  commencement  of  this  action,  which  was 
brought  in  the  year  1 8 1 1 . 

The  defendant  claimed  under  a  grant  for  120  acres, 
dated  in  1799.  She  established  the  lines  of  this  tracts 
deduced  a  regular  title  from  the  grantee,  and  proved  the 
exclusive  actual  possession  of  the  whole  from  the  date  of 
the  grant. 

The  Judge  charged  the  Jury,  that  though  the  posses- 
sion of  a  part  by  the  plaintiff  was  constructive  possession 
of  the  whole;  yet,  that  the  exclusive,  actual  possession  of 
a  different  part  by  the  defendant,  would  rebut  the  plaintiff's 
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tonstructive  possession  of  so  much  as  the  defendant  had 
held  an  exclusive,  actual  possession  of. 

The  Jury  found  for  the  defendant. 

The  plaintiff  moved  for  a  new  trial,  on  the  ground  of 
•lisdirectionof  the  Judge,  in  stating  that  the  continual 
possession  of  the  plaintiff  from  the  yeary  1783,  did  not  en- 
title him  to  recover  against  the  defendant,  the  parcel  of 
the  same  lands  of  which  defendant  had  had  actual  pos- 
session for  twelve  years,  prior  to  plaintiflF's  action. 

Mr.  Justice  Richardson  delivered  the  opinion  of  the 
Court. 

The  question  is,  whether  a  party  having  paramount  ti- 
tle to  a  tract  of  land,  and  being  in  actual  possession  of  a 
part,  (and  of  course,  in  constructive  possession  of  the 
whole,)  can  be  deprived  of  any  part  of  the  land  by  reasoa 
of  the  adverse  and  exclusive  actual  possession  of  that  par  t^ 
by  a  mere  occupant  under  a  younger  title. 

The  general  rule  is,  that  where  two  persons,  one  the 
freeholder,  and  the  other  a  mere  occupant,  are  in  pos- 
session ;  that  of  the  owner  shall  prevail  in  exclusion  of 
the  other  ;  (SalL  246.  Lilly ^  336,)  or  rather  the  joint 
possession  enures  to  the  sole  benefit  of  the  freeholder. 
But  this  is  not  the  case  when  the  owner  is  ousted,  and  ex- 
clusive possession  in  the  occupant  of  a  part,  is  proof  of  a 
disseisin  of  the  freeholder ;  (Ploxvden^  235,)  and  such  pos- 
session being  long  continued,  is  strong  proof  that  it  was 
adverse,  and  will  operate  to  give  a  perfect  title  to  the  oc- 
cupant. But  though  the  question  is  important,  I  need  not 
ihvestigate  the  distinction  farther,  because  it  has  been  fully 
sanctioned.  In  the  case  of  John  Singleton  vs.  Thomas 
Broadway^  1810,  at  Columbia,  it  was  taken  and  recog- 
nizedby  the  Constitutional  Court.  Broadway  had  taken 
possession  of  a  small  part  of  Singleton's  plantation  upon 
which  he  was  living.  Singleton  was  ignorant  of  the  tres- 
pass, from  not  knowing  the  boundaries  of  his  land  ;  Broad- 
V)ay^  accordingly  remained  quiet  some  10  or  12  years, 
when  Singleton^  who  wa?  all  the  time  living  upon  the  plan- 
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tation,sued  him.  But  the  Jury  found  for  the  defendanf 
to  the  extent  of  his  actual  possession  of  SingletorCs  planta- 
tion ;  and  the  verdict  was  supported  by  a  full  bench  of 
Judges.  T.iiedistinction  is  therefore  established,  and  the 
new  trial  of  course  refused,  upon  authority.  In  that  case, 
my  professional  opinion  was  overruled.  But  I  now  fully 
concur  in  the  decision.  1  deem  it  not  only  concurrent 
with  the  later  adjudications  under  the  statute  of  limita- 
tions, but  in  its  true  spirit.  Whatever  other  objects  may 
have  been  in  view,  I  cannot  from  the  situation  of  South- 
Carolina,  in  1712,  for  a  moment,  doubt  this  intention ;  that 
the  great  Landgrave^  who,  for  a  scries  of  years  would  not 
seek  the  boundaries  of  his  territory,  should,  throug^h  the  ac- 
tual occupancy  of  another,  lose  his  superfluous  terra  in-^ 
cogmta.  And  the  long  and  open  possession  of  the  de- 
fendant, under  an  honest  title,  makes  the  application  to 
this  case  of  the  popular  mode  of  statutory  conveyancing,  by 
possession,  a  happy  and  satisfactory  one.  The  motion  is 
refused. 

Justices  jBay,  Colcoch^  Nott  and  Johnson^  concurred^ 

Petigrew^  for  the  motion. 
Martin^  contra. 

r    f  fl.J— See  Grimke  vs.  Brandon,  1  Nott  8c  M'Cord  356-68.         B. 

The  State  vs.  William  Heywar^. 

Judgment  will  not  be  arrested  upon  objections  not  arising  on  the  face^ 
of  the  record :  Misdirection  of  the  Judge  can  never  be  a  ground. 

Where  a  number  of  persons  have  associated  together  to  commit  an 
luUiwful  act,  e.  g.  to  commit  a  robbery,  and  one  only  perpetrates  the 
act,  all  the  company  are  guilty. 

iN  January  Term,  1820,  at  Charleston,  William  Hey- 
ward,  the  prisoner,  was  tried  on  an  indictment  for  rob- 
bery committed  on  the  highway  contrary  to  the  act  of 
assembly  in  such  case  made  and  provided.     The  clause  in 
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the  JtCt  of  assembly  IS  as  follows:  "And  be  it  enacted  by  the 
authority  aforesaid,  that  if  any  person  or  persons,  shall  steal 
or  take  by  robbery  any  bond,  warrant,  bill,  or  promissory 
note,  for  the  payment  or  securing  the  payment  of  any  money, 
being  the  property  of  any  other  person  or  persons,  or  of  any 
corpomtion, notwithstanding  any  of  the  said  particulars,  are 
termed  in  law  a  chose  in  actitiU,  it  shall  he  dct-med  and 
Construed  to  be  felony  of  the  same  nature,  and  in  the.  same 
degree,  and  with  or  without  the  bent  fit  of  clergy,  in  the 
same  manner  as  it  would  have  hec^n  if  Uw  offt-nder  had 
stolen  or  taken  by  robbery,  any  other  goods  of  like  value 
with  the  money  due  on  such  bill,  bond,  warrant,  or  note, 
or  secured  thereby  and  remaining  unsatisfied ;  and  such 
offender  shall  suffer  such  punishment  as  he  or  she  should 
or  might  have  done,  if  he  or  she  had  stolen  other  goods 
of  the  like  value,  with  the  monies  due  on  such  bond,  war- 
rant, bill,  or  note,  respectively,  or  secured  thereby  and 
remaining  unsatisfied,  any  law  to  the  contrary  thereof  in 
any  wise  notwithstanding."     (^2  Brev,  Dig,  196.     P.  i. 

The  offence  chargt  d  in  the  indictment  was,  that  one 
yohn  Peoples  had  been  robbed,  on  the  highway,  of  cer- 
tain bank  notes,  for  the  payment  of  money,  and  of  spe- 
cie. 

The  evidence  of  the  prosecutor,  John  Peoples^  was 
riubstaiitially  as  follows  : — That  on  the  19th  day  of  Feb- 
ruary, 1819,  in  travelling  from  Charleston  homeward,  with 
.  his  waggon,  he  was  violently  assaulted  at  a  well  on  the 
road  side,  near  the  Six  Mile  House,  and  there  cruelly  and 
inhumanly  beaten  by  sundry  persons  who  came  out  from 
the  yard  and  house.  That  among  those  who  were  present 
was  Heyward^  the  prisoner,  who  took  an  active  part  on 
the  occasion,  and  struck  the  prosecutor  with  a  stick  upon 
the  head ;  that  he  had  done  nothing  to  provoke  such  ill 
usage  ;  that  the  persons,  nine  or  ten  in  number,  came  in  a 
hurried  manner,  advanced  within  ten  steps  of  the  waggon  ; 

that  be  took  up  his  gun  and  ordered  them  to  stand  off; 

40 
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they  being  armed,  some  with  sticks,  others  having  guns  / 
they  stopt,  but  upon  information  being  given  to  the  prose- 
cutor by  a  boy,  travelling  in  company  with  him,  tlml  hid 
gun  was  not  primed,  the  assailants  rushed  forward,  knock- 
ed the  prosecutor  down  several  times,  beat  him  very  much, 
punched  him  in  the  mouth  with  the  muzzle  of  a  gun, 
thereby  cutting  his  lip  nearly  in  two  ;  that  he  expected  to 
be  killed.  They  however  went  back  to  the  house,  and  he 
with  the  assistance  of  the  lad  who  was  travelling  in  com- 
pany with  him,  got  into  the  waggon,  which  was  driven  off"; 
that  he  was  immediately  pursued  by  two  men,  and  over- 
taken at  the  distance  of  two  hundred  yards.  He  identi- 
fied those  two  to  be  Fisher  and  Heyward^  the  prisoner. 
The  boy,  who  was  driving,  w^as  ordered  to  stop  the  wag- 
gon, upon  which,  he  put  the  horses  into  a  trot,  when  Fisher 
galloped  before  and  stopped  the  horses.  He  said  Hey- 
ward  then  rode  up  and  asked  where  was  that  rascal  ?  And 
being  told  by  the  boy,  that  he  was  in  the  waggon,  Heyxvard 
ordered  him  to  come  out;  he  declining  to  do  so,  Zfey- 
ward  swore,  that  unless  he  did  he  would  shoot  him  ;  that 
Heyxvard  at  the  time  had  a  pistol  in  his  hand  y  that  the 
witness  then  got  up  to  the  side  of  the  waggon,  when  Fisher 
who  was  on  foot  took  him  by  the  arm,  pulled  him  out  and 
carried  him  to  the  back  part  of  the  waggon.  That  Ifey^ 
xuard  asked  him  how  much  money  he  had,  and  being  told 
not  much,  he  was  ordered  by  Heyxvard  to  give  up  what 
he  had.  He  declining  to  do  so,  Heijward  stooped  down^* 
put  his  hand  into  the  pocket  of  witness,  and  took  out  his 
pocket  book,  opened  it,  and  asked  if  that  was  all  the  money 
he  had  ?  At  the  same  time  Fisher  felt  his  pockets.  The 
witness  told  them,  that  it  was  all  the  money  he  hiad,  Fisher 
remounted  his  horse,  and  together  M'ith  Heyxvard^  rode  up 
towards  the  house.  The  witness  was  asked  if  he  wa* 
certain  as  to  Heyxvard^s  person  ;  he  replied,  that  he  wasi 
positive,  that  it  was  Heyxvard^  who  put  his  hand  into  hi& 
pocket,  and  took  out  the  pocket  book,  which  the  witness 
said,  he  parted  with  reluctantly,  and  expected  to  have 
been  killed  unless  he  gave  it  up.     On  proceeding  up  the 
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road  as  far  as  the  1  cii  Mil:  S{:ring,he  was  advised  by  pcr- 
so?j3  vv  iNom  iiv  ther*.  met  with,  to  return  to  town,  and  obtain 
mcdi.  .11  a!  i.  He  did  so.  This  was  on  Friday,  the  day 
of  the  ro;;r>cry.  That  on  the  Sunday  loUowing  he  went 
to  the  gaol;  Htyward  was  there  shown  to  him,  and  he 
immediately  knew  him  to  be  the  person  who  had  robbed 
him,  and  lie  pointed  him  out  as  such.  He,  at  the  next 
court  in  Gharl.ston,  saw  ^eyiycr  J  passing  about,  and  he 
knew  him  to  be  the  same,  of  which  he  said,  he  had  then 
no  doubt*  He  said  he  had  lost  by  the  robbery  a  twenty, 
a  ten,  and  a  five,  dollar  bill ;  all,  as  he  testified,  being 
South-Carolina  money,  and  three  or  four  dollars  in  silver. 
These,  to>5ether  with  his  pocket  book,  he  had  lost.  He 
acknowledged,  on  being  cross  examined,  that  he  had  been 
mistaken  in  having  testified,  that  he  had  seen  Roberts  ii) 
gaol.  He  thought,  he  had  been  told,  that  Fisher  and 
Heyward  had  been  taken  on  suspicion ;  and  the  object  of 
his  going  to  gaol  was  to  ascertain,  whether  he  would  know 
them.  He  did  not  think,  that  Fisher  and  Heijward  were 
talked  of  at  the  gaol,  before  they  were  brought  down. 
When  brought  down,  he  knew  them  by  their  faces.  On 
being  asked  he  said,  that,  on  leaving  the  well,  he  took  the 
right  hand  road  above  the  Six  Mile  House,  and  was  in  it 
when  he  was  robbed.  This  road  was  fifty  or  one  hundred 
yards  from  the  main  road,  but  was  a  waggon  way  which 
led  through  the  field  to  avoid  the  sand.  That  h^  was 
in  sight  of  the  house  when  he  was  robbed,  {ie  had  taken 
two  or  three  drinks  before  he  got  to  the  well,  but  was 
sober. 

Zachariah  CarvilJe^  the  lad  who  accompanied  the  prose- 
cutor, Pieo/?/^'*^  corroborated  his  testimony  in  all  the  ma- 
terial facts  sworn  to  by  him,  and  presented  some  addi- 
tional evidence  of  enorrpity.  He  said  that  on  Fhher  and 
Heyward'*s  riding  up,  the  former  ordered  the  driver  to 
stop  the  horses  ;  the  order  not  being  obeyed,  Fisher  rode 
up  and  struck  him  on  the  head  with  a  stick.  That  Hey^- 
vsard^  before  this  had  snapped  a  pistol  at  him.  He  saw 
Jfeyward  put  his  hand  into  the  pocket  of  Peoples,  and 
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take  out  his  pocket  book.  That  he  also  saw  Heyward 
present  and  snap  a  pistol  at  Peoples.  He  said  that  the 
first  timr  he  sa\V  Heyward  after  the  robery,  was  in  a  room 
in  the  court-house  ;  that  he  knew  him  well,  and  said  that 
he  really  is  the  man  who  took  the  pocket  book,  of  which 
fact,  he  has  no  doubt. 

In  the  defence,  evidence  was  offered,  intended  to  shovr, 
that  Hi' ij7var (I  could  not  have  been  one  of  the  persons  who 
was  present  Avhen  the  robbery  was  committed.  Zilpha 
Miller^  who  had  been  hired  by  Heyxvard^  the  proprietor, 
to  keep  the  Six  IMiie  House,  for  him,s^id  that  on  the  day 
oflhe  robbery,  and  after  the  aftVay  at  the  well,  Heyxvard 
was  engaged,  personally,  in  replacing  with  her  certain  fur- 
niture which  had  been  turned  out  of  the  house  ;  that  he 
wasso  immeJiatcly  in  her  view,  that  he  could  not  have 
been  absent  from  her  five  minutes,  nor  three  minutes  ;  she 
was  confident  he  could  not  have  been  absent  five  minutes. 
That  he  remained,  after  the  affray  at  the  well,  about  an 
hour  and  a  half,  thus  engaged  at  the  house  ;  and  that  he 
then  set  out  for  town,  accompanied  by  Fisher  and  wife, 
jRoherts  and  Laird.  She  saw  them  proceed  down  the 
ro'id  in  a  direction  for  town.  She  testified  as  to  the  dress 
of  Heyward^  on  that  day,  and  her  evidence  went-  to  show 
that  he  was  not  clad  as  the  person  conxmitting  the  robbcrj, 
had  been  described  by  the  witnesses  of  the  state;  and 
proved  that  Laird^  who  was  at  the  Six  Mile  House  that 
day,  was  so  dres,sed. 

Te&iimony  was  offered  to  impair  the  credibility  oi  PeO' 
ples^  the  prosecutor,  but  Col.  Levy^  the  witness,  .in  the  evi* 
dence  he  gave,  rather  established  than  w^eakenedhis  crcdi- 
bility. 

It  was  also  proved,  that  on  Heyivard's  being  re-taken. 
Laird  said  that  he  must  be  off,  and  that  on  the  next  mom* 
ing,  he  took  his  departure  for  Boston. 

Joseph  Roberts^  one  of  the  assailants  at  the  well,  a  per- 
son implicated  in  this  charge,  who  had  been  tried  on  this 
indictment  and  acquitted,  Laird^  having  given  testimony 
in  his  behalf,  he  testified,  that  this  man   Laird,  was  one  of 
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the  persons  who  committed  the  robbery.  To  this  fact^  he 
swore  most  positively,  and  solemnly  asseverated  that 
Heifward  was  not  present  at  the  robbery.  On  being  asked 
how  he  knew  it,  he  hesitated  to  answer,  and  from  his  man- 
ner, evidently  designed  to  convey  'the  idea,  that  he  him- 
self was  the  other  person.  He  said  that  Heifward  knew 
iiothing  of  the  robbery.  That  the  witness  had  given  no 
informarion  of  LairiPs  guilt  till  after  his  own  acquittal ; 
and  that  when  the  robbery  was  committed,  Heyward  was 
.at  the  house. 

■  Col.  Cleary^  who  was  called  in  reply  on  the  part  of  the 
state,  said  that  he  accompanied  Peoples^  the  prosecutor,  to 
the  gaol,  and  his  testimony  went  to  corroborate  the  facts 
sworn  to  by  Peoples^  \yhich  took  place  at  the  gaol. 

The  Jury  found  the  defendant  guilty; 

The  defendant  appealed,  and  the  causes  of  appeal  con- 
tained in  the  brief,  were  : 

1st.  For  a  new  trial  on  the  ground,  that  the  verdict  was 
contrary  to  the  weij^ht  of  evidence — And 

2d.  In  arrest  of  Judgment,  on  the  ground  of  misdi- 
rection in  point  of4aw  on  the  part  of  the  Presiding  Judge, 
in  having  directed  the  Jury  to  the  following  effect  and  pur- 
pose :  That  if  they  believed  the  prisoner  to  be  one  of  a 
gang  who  had  associated  themselves  together  for  the  pur- 
pose of  committing  robberies  generally,  or  in  or  near  the 
Six  Mile  House,  they  had  a  right  to  presume  him  to  be  con- 
structively present  on  the  particular  occasion  set  forth  in 
the  indictment. 

Mr.  Justice  Gantt  delivered  the  opinion  of  the  Court. 

The  Court  are  of  opinion,  that  there  is  no  cause  forar- 
xesting  the  judgment  in  this  case.  That  can  only  be  done 
upon  objections  which  arise  upon  the  face  of  the  record 
itself,  and  which  make  the  proceedings  apparendy  erro- 
neous. No  misdirection  on  the  part  of  the  Presiding 
Judge;  no  defect  in  evidence,  or  any  other  circumstance 
attending  the  trial^  dehors  the  record,  is  a  ground  for  ar- 
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resting  the  judgment.     (See  Chit.   Crim.  LaWj  tit.  Arrest 
qf  Judgment*} 

Thtr  present  motion  therefore  can  be  considered  as  one 
for  a  new  triat  only,  for  the  several  reasons  taken  in  the 
brief:  and  first,  is  the  prisoner  entitled  to  a  new  trial  for  the 
supposed  misdirection  in  the  charge  of  the  Presiding 
Judged  The  correctness  and  propriety  of  the  charge  must 
be  judged  of  by  the  nature  of  the  offence  contained  in  the* 
indictment,  and  the  manner  of  setting  it  forth,  the  evidence 
m  support  of  it,  and  with  reference  to  the  arguments  of 
counsel.  In  thia  indictment,  sundry  persons  are  included ; 
various-  counts  inserted,  under  which  the  persons  implicat- 
ed are  respectively  charged,  first,  as  principals  committing 
the  robbery  in  person,  and  secondly,  as  aiders  and  abettors 
or  principals  in  the  second  degree.  After  that  manner, 
i»  Heyward^  the  prisoner,  charged.  From  the  evidence, 
no  possible  doubt  can  be  entertained,  but  that  a  most  un-' 
lawful,  unprovoked,  wanton  and  violent  assault  has  been 
made  on  the  prosecutor  Peoples^  by  various  persons  com- 
ing out  of  the  yard  and  Six  Mile  House,  of  whom  ffet/- 
wardy  the  prisoner,  is  positively  sworn  to  have  been  one. 
The  assault  commit|ed  on  a  peaceable,  unoffending  strang- 
er on  the  high  way,  travelling  homewards  from  a  market, 
in  whose  behalf,  the  arm  of  protection  ought  rather  to 
have  been  raised  by  the  proprietor  of  the  house,  than  ex- 
tended to  his  annoyance.  The  evidence  shows  that  im- 
mediately consequent  upon  the  outrages  offered  at  the  well^ 
and  when  the  prosecutor  Peoples^  had  proceeded  at  roost; 
but  200  yards  from  the  place  where  he  had  been  so  shame- 
fully abused,  he  was  followed,  forced  to  stop,  and  robbed. 
These  are  strong  circumstances,  and  if  not  leading  to  the 
direct  conclusion,  certainly  bear  along  with  them  the  pro- 
bability, at  least  of  a  combination  having  been  formed  on 
the  part  of  the  assaibnts,  to  act  in  concert,  upon  some  un- 
lawful enterprize  ;  and  that  they  were  encouraged  to  carry" 
it  on  from  the  strength  of  their  number,  and  the  certainty 
of  mutual  assistance.  It  was  so  considered  by  the  Attor- 
ney-General, who  made  it  a  strong  ground  of  argument ; 
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contending  that  the  circumstance  of  the  assault  at  the  well^ 
and  what  immediately  afterwards  took  place,  would  justify 
the  Jury  in  concluding  that  Heyward^  the  prisoner,  was  a 
principal  in  the  second  degree,  in  this  robbery,  although 
he  might  nut  have  been  actually  present  when  it  was  com^ 
mitted.  These  were  the  considerations  which  led  the 
Presiding  Judge  in  his  charge^  to  draw  the  attention  of  the 
Jury  to  the  doctrine  of  constructive  presence,  if  they  should 
have  reason  to  distrust  or  discredit  the  positive  testimony 
which  went  to  establish  beyond  doubt,  (if  accredited)  the 
personal  agency  of  Heyward  in  the  robbery. 

The  law  read  by  the  Presiding  Judge,  and  from  which 
his  comments  were  made,,  was  the  following  from  M^Nal-i 
ly :  "  In  some  cases,  there  may  be  legal  evidence  of  rob** 
bery,  when  in  truth  the  defendant  never  had  any  of  the 
losers  goods  in  his  possession,  as  when  I  am  robbed  by 
several  of  one  gang,  and  one  of  them  only  takes  my  rooney^ 
in  which  case  in  judgment  of  law,  every  one  of  the  com«> 
pany  shall  be  said  to  take  it,  in  respect  of  that  encourage^ 
ment  which  they  gave  to  one  another  through  the  hopes 
of  mutual  assistance  in  the  enterprize,  nay,  though  they 
miss  of  the  first  intended  prize,  and  one  of  them  ride  froni 
the  rest  and  rob  a  third  person  in  the  highway,  out  of  their 
view,  and  then  return  to  them,  all  are  guilty  of  robbery^ 
for  they  came  together  with  an  intent  to  rob,  and  to  assist 
one  another  in  so  doing."  (jyPNaL  £v,  596.  J  Now  if  the- 
evidence  in  this  case  would  justify  the  inference,  that  the  a&^ 
sault  at  the  well  was  but  the  prelude  of  an  intended  robbery,' 
&  there  is  great  difficulty  in  putting  any  other  interpretration 
upon  it,  then  it  is  impossible  to  conceive  law  more  imme- 
diately applicable  to  the  case.  Whether  the  intent  to  com- 
mit robbery  existed  at  the  time  of  the  assault  by  those  en- 
gaged in  it  or  not,  the  act  committed  was  nevertheless 
unlawful,  tending  to  excite  a  just  sense  of  danger  on  the 
part  of  Peoples^  the  prosecutor ;  and  certainly  paved  the 
way  to  the  more  ready  accomplishment  of  what  immedi- 
ately afterwards  took  place,  the  robbery.  Now,  as  to  the 
ul>stract  principle  contained  in  the   brief,  can  there  be  a 
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doubt,  that  if  an  association  should  be  formed  by  aigang 
of  men,  with  the  avowed  design  and  understanding  among 
tfiem,  to  commit  robberies  generally,  and  they  fhould  as- 
semble at  a  particular  place  to  carr)'  on  their  trade  and  oc- 
cupation, the  more  conveniently,  and  especially  on  the  side 
of  the  highway,  that  so  long  as  this  agreement  continues; 
so  long  as  they  prosecute  their  design,  they  would  respect-^ 
ively  become  principals  in  every  act  of  robbery,  which 
each  might  commit  in  the  neighbourhood  of  their  range, 
whether  present  or  not  ?  The  contrary  doctrine  would 
lead  to  the  most  mischievous  consequences ;  the  law 
would  identify  them  as  one  and  the  same  in  respect  to 
robberies  committed,  and  this  from  the  countenance  and 
encouragement  which  each  affords  the  rest ;  the  mutual 
assistance  which  they  are  rea4y  to  afford  in  every  enter- 
prize  in  which  any  of  theni  may  be  engaged  for  the  com- 
mon benefit,  in  pursuance  of  their  common  interest. 

In  1st  Chitty^  (^Crim,  Laxu^  257,)  the  law  is  thus  laid  down : 
"  The  presence  need  not  be  an  actual  standing  within  sight ot 
hearing  of  the  fact;  hut  an  active  co-6peration  in  the  crime 
at  the  time  of  its  commission ;  as  where  one  stands  to  keep 
watch  at  a  convenient  distance,  while  another  completes 
the  felony.  So  if  several  persons  come  to  a  house  with 
intent  to  make  an  affray,  and  one  be  killed,  while  the  rest 
are  engaged  in  riotous  and  illegal  proceedings,  though  they 
are  dispersed  in  different  rooms,  all  will  be  principals  in 
the  murder."  Here  it  is  to  be  observed  that  no  intent  to 
commit  murder  existed  on  coming  to  the  house  ;  the  in- 
tent was  to  make  an  affray,  and  this  intent  was  common. 
One  of  the  gang,  however,  commits  murder,  the  rest,  al- 
though absent  in  other  rooms,  prosecuting  the  object  of 
their  visit,  not  actually  assistant  in  the  murder,  and  net 
knowing  that  it  wa  s  intended  by  the  perpetrator,  still  they  are 
considered  as  principals  in  the  offence.  The  reason  is, 
that  they  were  engaged  in  the  doing  of  an  act  which  was 
unlawful,  committing  an  affray,  and"  shall  be  held  equally 
answerable  for  all  the  consequences  to  which  it  may  lead. 
Terror  is  inspired  when  numbers  assemble  themselves  to- 
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gelher  for  nn  unlawful  purpose.     Each  actor  is  embold- 
ened to  go  gr'-ater  lengths  by  tho  countenance  which  ihe 
rest  affords^  and  resistance  is  weakened,  if  not  df^iu.  away 
with  altogether,  by  the  certain  danger  arising  Tn  ni  oppo- 
•  silion.     There  is  nothing  which  the  law  more  ahhors  than 
illtgal  force  and  violence,  and  its  j-ast  rtprehcnr.ion  makes 
the  Authors  answcrablt:  in  particular  cases  for    more  thaii' 
they  may  have   actually    iniendcd   to   commit,  but  which 
has  been  the  consequence  of  an  incipient  ill'.g:il  act,   Chktif 
is  supported  in  his  position  liy  \st  Hah\  439.      Haw.  b. 
2,  C\  29,  S.  8.      1  East^  P.  C.  258.     Dalton,  who  is  also 
rcfered  to  bj'  C/iitti/y  deduces  a  correctness  in  this  doctrine 
from  what  is  said  in  2cl  Sam,  12,  9,  where    Davul  is  told- 
.(from  GOD,)  that  he  had  killed  Unah^  whereas  he  only 
commanded  Joab  to  kill  him  :     And  in  the  case  of  the 
Serpent  who  was  aiding  and    advising  the  perpetration  of 
the  first  sin  ;  and  who, 'by  the  jCidgment  of  the  Almighty, 
hfid  imposed  upon  him  a  greater  punishment,  than  on  the 
woman  or  man.     The  case  of  the  Lord  Dacre;  noticed 
in  1st  Hale  439,  although   a  case   of  murder,  shows  that 
the  consequences,  growing  out    of  an  unlawful    ac>t,  de- 
volve   upon    all  who  have  been   engaged    in  it.      l.i  that 
case,  the  intent  was  to  steel  d^er  in  the  park  of  one  J'dham^ 
Rayden^on^  of  the  company,  killed  the  keeper  in  the  park. 
The  Lortl  Dacre^  and  the   rest  of  the    company  being  in 
other  parts  of  the  park,  it  was  ruled  that  it  was  murder  in 
them  all,  and  thiey  died  for  i,t. 

Ill  the  case  before  the  court,  although  there  was  no 
express  evidence  of  any  association  having  been  formed 
by  the  persons  engaged  in  the  affray  at  the  well,  and  there- 
fore by  a  remote  possibility,  the  principal  said  to  have 
been  advanced,  may  have  had  ap  influence  in  the  finding 
of  the  Jury.  Yet  it  is  thought  much  more  probable,  that  if 
the  Jury  were  infkienced  by  any  thing  sliort  of  the  posi- 
tive testimony  of  the  prisoner  being  the  robber,  it  must 
have  been  a  conviction  resting  on  their  minds  and  grow- 
ing out  of  the  circumstances  of  the  case,  that  the  robbery 
was  the  result  of  a  preconcerted  determination  to  commit 
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it.  The  evidence  affording  this  conviction  being  the  vio- 
lence of  the  assault  at  the  well,  a  vidence  calculatrd,  and 
perhaps  intended,  to  impress  upon  the  mind  of  the  unhappy 
yictim  pf  it,  so  strong  a  sense  of  their  barbarity  and  his 
own  danger,  as  to  induce  him  afterwards  to  yield  his 
property  without  resistance,  rather  than  forfeit  his  life  by 
a  refusal.  The  time  when  the  robbery  wah  committed 
and  the  place  where,  are  no  inconsiderable  circumstances 
to  strengthen  the  conclusion,  that  the  last  act  was  no  mote 
than  the  consummation  of  what  had  been  before  deter* 
ficiined  on. 

An  argument  has  been  offered  to  show,  that,  as  the 
jplace  where  the  robbery  was  committed,  was  off  the  high- 
way, that  the  prisoner  is  entitled  to  his  clergy.  But  the 
court  cannot  view  the  circumstance  in  that  light.  It  was 
a  way  used  in  common  by  travellers,  to  avoid  the  sand, 
Jind  must  therefore  be  considered  as  much  a  highway  as 
the  road  which  he  left,  so  long  as  there  was  no  restriction 
to  the  enjoyment  of  this  privilege.  A  practice  not  con- 
fined to  that  particular  place,  but  one  which  extends 
throughout  most  of  the  low  comrtry,  where  the  roads  are 
deep  with  sand. 

The  evidence  being  positive  as  to  the  prisoner's  being 
one  of  the  persons  who  committed  the  robbery,  it  appears 
from  short  notes  taken  by  the  Judge  of  his  charge,  that 
the  Jury  were  told  that  the  question  was  one  of  identity  of 
person,  in  the  solution  of  which  they  were  to  be  gov- 
.erned  by  the  evidence  which  had  been  offered. 

From  the  most  attentive  view  of  the  evidence  and  dr^ 
cumstances  incident  to  this  trial,  the  court  are  of  opinion, 
that  no  new  trial  can  be  granted,  and  that  the  motion,  for 
the  same,  must  faiL 

Justices  Nottj  Johnson^  Huger^  and  Bay^  concurred. 

Mr.  Justice  Richardson : 

I  dissent  in  this  case  from  the  opinion  of  the  court,  upon 
the  alleged  ground  of  mistake  in  law,  in  the  charge  of  the 
Judge  to  the  Jury. 

Mr.  Justice  C^/coci^  was  absent,  holdipg  the  court  below. 
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Michael  Degnan  ads.  Henet  Wheeler  &  Co.  etul^ 

Where  a  writ  of  foreign  attachment  has  issued  a^nst  a  defendant^  whcv 
at  the  time,  was  within  the  state,  the  court  will  on  motion  at  the  first 
terra  after  the  return  of  the  writ  quash  it,  although  it  appear,  that 
there  was  great  reason  to  suspect,  that  the  defendant  hiad  gone  abroad; 
and  thai  suspicion  arising  from  defendants'  own  conduct. 

XHIED  before  Mr.  Justice  Colcock^^X  Charleston,  Ma; 
'i'erm,  1819. 

In  this  case  a  writ  of  foreign  attachment  had  been  issued 
against  the  dtrfendant,  on  the  19th  May,  1819,  under  the 
act  of'  ass^  mbly,  w^ich  authorizes  such  a  proceeding 
against  the  property  of  a  debtor  residing  or  being  without 
the  limits  of  the  state. 

A  motion  was  made  to  quash  this  writ  for  irregularities 
on  the  26th  May,  on  the  ground,  that  the  defendant  nevet 
had  been  absent  without  the  limits  of  this  state.  Affida^ 
vits  were  submitted  to  that  effect.  The  Presiding  Judge 
refused  the  motion. 

A  motion  is  now  made  to  set  aside  that  decision  and 
to  quash  the  writ,  on  the  ground  before  stated;  \\Z* 
that  the  evidence  was  abundant,  conclusive,  and  uncon- 
tradicted, that  the  defendant  was  within  the  limits  of  the 
state  at  the  time  the  writ  was  issued. 

Mr.  Justice  Richardson  delivered  the  opinion  of  the 
Court. 

There  was  some  testimony  to  show,  that  the  plaintiff 
was  well  warranted  in  the  suspicion,  that  the  defendatit , 
had  left  the  state  ;  and  the  defendant  appears  to  have  pur- 
posely created  that  suspicion  by  setting  forth  in  a  news- 
paper, that  he  would  shortly  go  abroad.  But  it  was  very 
clear  that  he  had  not  gone,  when  the  writ  was  lodged,  and 
the  attachment  levied  :  So  that  the  true  question  is,xan 
a  writ  of  foreign  attachment  be  quashed,  because,  in  liact, 
the  defendant  was  within  the  state  at  the  time  when  Ae 
writ  was  issued  and  served,  upon  tHat  fact  apptaritig  at 
the  Rrst  term  after  the  service,  notwithstanding  there  wa^ 
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great  reason  to  suspect  he  had  gone  abroad  ;  and  that  safe* 
picion  arising  too  from  his  own  conduct.  . 

The  qacbtion   is  one   of  strict  law :    The  remedy  by 
attachment  in  this  respect  is  unknown  to  the  common  law, 
though  it  is  found   in  the  customs  of  London ;  and  we 
must  therefore  look  exclusiveh^  to  the  legislative  provision 
made  upon  the  sul^j^ct.     The   act  of  1744,  whifch  intro- 
duced the  writ  of  foreign  attachmient,  enacts  ^1  Brev.Dig^ 
33.    P.  L.  187,J  "that  any  person,  &c,  having  occasion  to! 
COilitnence  any  suit,  &c.  against  a  person  residing  or  heing 
wit'i   ut  the  limits  of  this  province,  &c.  may,  &c."  (point- 
in-:^   vat  thi-  ni'»de  of  proceeding  by  attachment,)     The  act 
of  1759,  f  P.  Z.  232^  1  Brcv.  Dig.  2>70   gives  the  feame 
r  jnedy   against  persons  who  conceal  themselves  so  that 
p     :rss  c:rint)t  be   served  upon  them,  "  for  the  space  of 
th.'ce  m  )nth3/- . '  But  <.or..t  .''nn  nt,  for  that  space  of  time^ 
is  not  charged  in  the  case  before  us.     We  must  iheu  icok. 
to  the  f(M-mer  act;  and  here  we  find  the  words  explicit; 
to  wit',  "  against  any  person  residing  or  being  without  the 
limits  of  this  province."     The  rule   is  established,  that 
where  a  new  remedy  is   introduced  by  statute  it  must  be 
strictly  pursu<.d ;  and  if  certain  causes  are  required  as  a 
condition  precedent,  unless  these  existed,  the  remedy  does 
not  follow.     If  this  rule  be  disregarded,  the  distinctions 
and  exceptions  would  be    endless   and  arbitrary."    Here 
too  the   act  of  1759,  makes  one  specific  exception,  i.  e, 
against  persons  -who  conceal  themselves  for  the  space  o£ 
three  months.     This  particular  exception  shows  further 
how  literally  the  former  act  is  to  be  construed,  i.'e.  with- 
out any  other  exception.  '  When  we  consider  too,  that 
this  writ  may  be  tal.en  out,   at  the  will  of  any  person  \n 
any  district,  upon  giving  his  own  bond  merely,  CAct  of 
1799.     2  Faust  315.     1  Brev^  Dig,  41 J  it  will   be  seen, 
that  unless  the  act  be  strictly  pursued^  manifest  inconve- 
nience and  iven  great  oppression. might  follow  without  the 
possi])le  punishment  of  a  pretended  but  beggarly  creditor, 
or  probaljle  recompense  to  the  supposed  debtor.     But  in 
cases  of  domestic  attachment,  as  .authorized  by  the  act  ci" 


Qaauary  Term.  S2S 

l785y  (F.  Z.  367,  1  Brdif.  Dig*  40, J  wherein  according 
to  a  late  decision^  Gruhani  vs,  Deale^  (ante  130,J  thi$ 
court  will  uoi  receive  evidence  to  contradict  the  charge^ 
;hat  the  debtor  is  going  off  privately  or  removing  his 
effects,  that  act  cautiously  requires  the'  writ  to  be  issued 
by  an  officer,  and  only  upon  the  oath  of  the  creditor;  and 
after  he  has  given  bond  with  good  security  in  double  the 
amount  of  the  debt  claimed,  to  answer  all  damages  to  the 
defendant.  This  decision  was  predicated  upon  the  expres- 
sion of  the  act  of  1785,  which  directs  the  writ  to  be  issued 
upon  oath  made  and  bond  given  with  security,  which 
affords  a  provision  both  for  the  punishment  of  a  pretended 
creditor^  and  good  security,  to  answer  any  damages  which 
may  arise  t^>  the  defendant,  from  illegal  conduct. 

Take  the  two  remedies  by  foreign  as  well  as  domestic 
attachment,  and  they  form  an  ample  system,  but  clearly 
distinguishahle  from  each  other,  and  to  be  used  under 

.different  circumstpiueti.  Ptrhups  it  is  to  be  regretted, 
that  the  same  precaiitions  !)y  affidavit,  bond,  and  security, 
are  not  required  to  be  o!. served,  in  cases  of  foreign,  as  iti 

those  of  domeatlc,  attachments,   und  the   two  modes  of 
proceeding  blended  in  one  writ;   Lut  the  law  is  otherwise. 
The  iTtotion  is  grantvnl. 
•  Justices  ILigcr  and  Nott  concurred.  ^^  . 

Mr.  Justice  Co^cock  dissented  :  y~"^ 

In  determining  thi-*  qu-Jbtion,  it  is  liot  only  necessary  to 
advert  to  the  language  ot  thjjtict,  but  to  the  object  and  in- 
tent  of  it.  Its  preambjjcfstates,  that  "  whereas  tnany  in- 
conveniences and  iiutmcb  have  frequently  happened  in  the 
defect  of  the  reco^'cry  of  debts  where  the  debtor  is  absent 
6r  willingly  a];rsconds  or  withdraws  himself  out  of  the 
limits  and  juip/5sdiction  of  this  province,  having  property 
therein  j"  ^Vfor  remedy  and  prevention  of  which,"  &c.  *^Be 
it  enacted;^  that  from  an<l  after  the  passing  this  act,  any  per- 
son whajf  joever  having  occasion  to  commence  any  suit  or 
action  jTn  the  Court  of  Common  Pleas,  against  any  person 
wr.atsriever,  res'ulii*-  or  being  without  the   limits  of  this 
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province, shall,  by  himstlf  or  his  attorney,  petition  tb^ 
Chief  Justice,  state  his  demand,  and  that  the  debtor  ie 
absent  from  and  out  of  the  limits  of  this  province,  and  pro« 
cure  an  attachment  against  his  goods,"  &c.  It  being  found 
inconvenient  to  apply  to  a  Judge  for  an  attachment,  the 
law  in  this  particular  has  been  altered,  and  the  clerks  of 
the  court  are  authorized  to  issue  them  upon  the  applicants 
•giving  bond  in  double  the  amount  of  the  sum  sued  for, 
conditioned  to  pay  any  damages  which  may  result  from 
illegally  obtaining  the  attachment.  Having  granted  this 
remedy,  it  seems  to  have  been  an  object  with  the  legisla- 
ture  to  secure  its  citizens  against  its  abuse.  For  this  pur- 
pose, they  were  required  to  go  before  the  Chief  Justice,  or 
some  other  Judge,  set  forth  their  demand,  (in  other  words 
show  that  they  had  a  demand)  and  state  that  the  debtor 
was  absent  from  the  state,  upon  which  the  writ  issued. 
The  act  speaks  of  two  classes  of  debtors,  those  residing 
out  of  the  state,  and  those  absconding  from,  and  leaving 
the  state  ;  as  to  the  first,  something  like  absolute  certainty 
could  be  obtained  as  to  their  being  within  the  state,  but  as 
to  the  latter,  it  is  morally  impossible  in  many  instances 
until  it  would  be  too  late  to  derive  any  benefit  from  this 
process.  The  first  attachment  has  priority ;  hence,  when 
5|  man  in  trade  absconds,  all  being  anxious  to  secure  their 
demands,  resort  to  this  remedy.  In  this  state  of  things, 
would  it  not  be  a  mockery  in  the  law  to  say  to  a  creditor, 
you  shall  have  your  remedy  the  mbment  your  debtor 
crosses  the  line,  but  if  you  are  one  moment  too  soon,  the 
process  sTiall  not  avail  you  ?  How  is  he  to  ascertain  it  ?  I 
say  then,  that  all  which  the  law  can  require,  is  a  reasonable 
probability. 

Again,  I  have  said  we  must  advert  to  the  object  of  the 
law  to  explain  its  language.  Now  the  express  object  of 
this  act  is  to  make  the  defendant  a  party  in  court ;  if 
he  put  in  bail  within  a  year  and  a  day,  the  attachment  is 
dissolved  and  the  goods  f-estored.  If  he  appear  within 
two  years  and  disprove  the  debt,  he  shall  recover  d^images 
against  the  attaching  creditor.     With  all   these  'jl^arde^ 
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ttpDO  hid  rights  and  the  bond  now  required,  I  ask  if  a  de- 
t&ndanc  should  be  permitted  to  come  in  and  dissolve  an  at- 
tachment which  has  been  issued  upon  his  own  declaration, 
ti)at  he  was  without  the  state. 

In  this  case,  a  number  of  affidavits  were  read ;  time 
does  not  permit  me  to 'do  more  than  briefly  state  the  sub- 
stance of  them.  There  was  also  produced,  an  advertise- 
ment,  in  which  the  defendant  gave  notice  that  he  meant  to 

leave  the  state  for  some  time,  wTiich  was  dated May, 

1819,  and  that  his  wife  would  transact  his  business  during 
bis   absence;      The   affidavits  showed,  that   on  the  17ih 
May,  the  defendant  disappeared  ;  that  he  was  seen  by  one 
under  such  circumstances  as  to  excite  suspicion,  and  cause 
an  explanation,  when  he  acknowledged  that  he  owed  some 
debts  and  wished  to  avoid  -the  court.     That  he  enquired  of 
another  the  way  out  of  town,  and  made  the  same  acknowl- 
edgment to  him  ;  that  on  the  18th  and  19th,   application 
was  made  at  his  store  to  his  wife,  and  the  person  supposed 
to  be  his  brother,  for  the  payment  of  debts,  and  an  enquiry 
made  where  the  defendant  was,  to  which  they  both   replied 
at  different  times,  that  he  was  gone   to  the   northward,  t6 
New-York,  and  refused  payment.     After  the  attachments 
issue,  the  defendant  appears,  makes  an   affidavit   that  he 
was  near  the  city  at  a  Mr.   Livingston's  on  the  day  on 
which  the  attachments  issue,  and  he,  Livingston,  swears  to 
the  same  fact.  Upon  the  facts,  there  can  be  but  one  opinion ; 
that  the  defendant  intending  to  deceive  and  defraud  his. 
creditors,  induced  them  to  believe  that  he  was  gone  to  the 
northward,  while  he  lay   secreted   in  the  vicinity   c*  the 
town.     I  say  secreted,  for  it  is  clear  that  his  creditors  \verc 
active   in  searching  for  hrm  in   the  suburbs  of  the  town. 
Is  he  then  to  be  permitted  to  take  advantage  of  this  con- 
duct to  the  injury  of  just  claimants,  and  that  too  when  no 
possible  injury  can  result  to   him  ?  There  were  domestic 
attachments  issued  two  or  three   days  after  the  foreign, 
when  perhaps  his  other  creditors  had   heard  something  of 
him,  so  that  the  probability   is  that  these  first  attaching 
creditors  will  not  only  lose  their  lien,  but  lose  their  debts. 


8S8  Charleston,  1880, 

But  I  consider  this  point  determine^l  hy  the  case  of 
Crisham  vs^  Deah^  fante  130, J  lately  decided  at  Columbki. 
That  was  a  case  of  domestic  attachment.  The  phiintiff 
Bwore,  that  the  defendant  was  about  to  abscond,  entered 
into  bond  and  obtained  his  attachment.  The  defendant 
offered  affidavits  to  show,  that  ho  did  not  intend  to  remove, 
with  a  view  to  quash  the  attachment.  This  motion  was 
rejected.  The  court  said,  he,  the  plaintiff,  may  have 
believed  it ;  if  he  has  been  guilty  of  ptrjnry,  let  him  be 
indicted  or  sued  on  his  bond.  And  for  mysf If,  I  add,  that 
in  that  case  ias  well  as  in  this,  I  was  influenced  by  the  con- 
sideration, that  the  party,  plaintiff,  having  com])licd  with 
all  the  requisites  of  the  law,  (in  good  conscience  and  solely 
with  a  view  to  obtain  a  process  by  which  to  bring  the  party 
into  court  as  far  as  we  could  knowj  and  having  obtained 
the  writ,  it  cannot  be  quashed  upon  the  ground,  that  the 
plalntiflf  was  mistaken. 

I  am  aware,  that  it  may  be  answered,  that  here  a  fact  is 
to  be  proved,  in  that  case  it  was  a  matter  of  opinion,  but 
It  at  last  resolves  itself  into  this,  not  whether  the  fact 
existed,  but  whether  the  plaintiiF  conscientiously  believ- 
ed it. 

Justices  Bay  and  jfohnson  concurred  with  Mr.  Justice 
Colcock. 

N.  B, — The  court  were  equally  divided,  but  as  the 
c«ise  was  tried  on  the  circuit  by  Mr.  Justice  ColcGck^  Mr. 
Justice  Richardsoji's  is  the  opinion  of  the  court. 


John  Nehbe  t;*.  Thomas  W.  Price,  Administrator  P. 
S.  Smith. 

An  estate  is  not  bound  by  the  contracts  of  an  administrator. 

In  an  action  against  an  administrator,  an  order  drawn  by  the  plaintiff 
in  favour  of  a  third,  on  the  intestate^  found  among  the  intestates  pa- 
pers, and  not  rebutted  by  other  evidence,  is  g^ood  as  a  discount,  and 
will  entitle  the  defendant  to  a  deduction  pro  tonin. 

A  HIS  wa^an  action  of  assumpsit,  on  a  Blacksmith's  ac- 
count, amounting  to  84-38  43, 
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To  this,  non-assumpsit  and  a  discount  amounting  to 
jl  3 r2  5,  were  pleaded.  • 

The  plaintiff  proved  his  account. 

The  defendant  then  produced  several  orders  drawn  by 
the  intestate  on  his  factor,  in  favor  of  the  plaintiff,  on  which 
were  receipts  signed  by  him.  The  defendant  also  pro- 
duced an  order  drawn  upon  the  intestate  by  the  plaintiff  ui 
favour  of  A.  Gray^  or  bearer,  for  8130;  this  order  was 
found  among  the  papers  of  the  intestate.  The  defendant 
also  proved  that  the  t\vo  items  in  the  plaintiff ^s  account 
were  for  work  done  subsequent  to  the  death  of  the  intestate. 

The  Jury  found  a  verdict  for  plaintiff. 

It  appeared  that  the  items  charged  for  work  done  sub- 
sequent to  the  death  of  the  intestate,  were  allowed,  and  it 
further  appeared  that  the  defendant  was  not  allowed  a 
oredit  for  the  draft  of  g  1 30. 

A  motion  was  now  made  for  a  new  trial,  on  the  ground 
that  the  verdict  was  contrary  to  law  and  evidence. 

Mr.  Justice  Hugger  delivered  the  opinion  of  the  Court. 

It  has  been  repeatedly  decided  in  this  Court,  that  an 
estate  is  not  bound  by  the  contracts  of  an  administrator ;  so 
much  therefore  of  the  account  as  occurred  subsequent  to 
the  death  of  the  intestate,  ought  to  have  been  omitted. 

The  order  drawn  by  the  plaintiff  on  the  intestate  in  fa- 
vor of  A,  Gray^  or  bearer,  and  found  among  the  papers 
of  the  intestate,  not  being  rebutted  by  other  evidence,  was 
sufficient  to  entitle  the  defendant  to  a  deduction  pro  tanto. 

I  am  of  opinion  Uierefore^  that  on  both  grounds,  the  ap- 
pellant is  entitled  to  a  new  trial. 

Justices  Richardson^  Nott  and  Joknaon^  concurred. 

Mr.  Justice  Colcock^  dissented. 

Mr.  Justice  Gantt^  was  absent  nearly  this  whole  term, 
holding  the  Circuit  Court. 
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The  State  vs.  John  Rawls. 

Wberc  a  person,  who  is  a  witness  to  a  parttctilar  transaction,  has  ihadi^ 
a  memorandum  at  the  time  of  certain  facts  for  the  purpose  of  per- 
petuating the  memory  of  them,  and  can  a^  any  subsequent  period 
swear  that  he  had  made  the  entry  at  the  time  for  that  purpose,  and 
that  he  knows'from  that  memorandum,  that  the  facts  did  exist,  it  will 
be  good  evidence,  although  the  witness  does  not  retain  a  distinct 
recollection  of  the  facts  themselves. 

Where  on  an  indictment  for  gaming,  the  prosecutor  was  unable  to 
testify  to  particular  facts  except  from  seeing  ihem  in  an  affidavit 
made  by  himseifj  at  the  time  that  he  had  seen  the  offence  committed^ 
tjie  evidence  was  held  adniissible. 

Where,  the  prosecutor  acknowledged,  that  he  did  not  know  the  defend- 

'  ant,  but  that  two  persons  with  whom  he  was  gaming,  called  him  by  s 
particular  name  to  u  hich  he  answered,  and  he  pleads  to  the  iudict- 
ment  by  that  name,  and  is  found  guilty,  tlie  court  will  not  grant  a 
new  trial  on  the  ground,  that  he  has  not  been  sufficiently  identi- 
fied. 

The  rules  of  Evidence  are  the  same  in  criminal,  as  in  dvil  casei^. 

JLHIS  was  an  indictment  for  gaming,  tried  before  Mr, 
Justice  Nott^  at  Columbia,  Spring  Term,,  1820. 

Mr.  Eii  Kennerly  was  the  only  witness  called  on  the 
part  of  the  prosecution.  He  began  by  stating  the  circum- 
stances  as  they  appeared^  by  a  certain  affidavit  drawn  up 
by  himself,  at  the  time,  and  which  he  held  in  his  hand* 
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He  was  asked  by  the  dcft^ndaut's  counsel,  whether  bf. 
had  a  distinct  recollection  then  ol  the  facts  contained  ia 
that  paper,  or  whether  he  coald  only  swear  to  theni  be- 
cause  he  saw  them  there  stated.  He  said,  that  some  of 
them  he  recollected,  but  that  of  others  he  had  no  recol- 
lection;  but  that  he  knew  he  had  put  do^\'n  at  the  time 
what  he  saw,  and  nothing  more,  an.d  he  was  therefore  able  • 
to  swear,  that  all  those  facts  actually  existed  at  the  time,, 
although  he  had  not  now  a  distinct  recollection  ol  them. 

It  was  then  contended,  that  to  such  facts  of  which  he 
had  no  recollection,  except  that  he  found  them  stated  is 
his  written  memorandum,'  his  testimony  ought  not  to  be 
received. 

.  The  court  laid  down  the  law  to  be,  that  where  a  persos 
who  was  a  witness  to  a  particular  transaction,  had  made  a 
memorandum  at  the  time  of  certain  facts,  for  the  purpose 
of  perpetuating  the  memory  of  thctn,  and  could  at  anj; 
subsequent  period  swear,  that  he  had  made  the  entry  at 
the  time,  for  that  purpose,  and  tliat  he  knew  from  that, 
memorandum,  that  the  facts  did  exist,  it  would  be  good 
evidence,  although  he  might  not  retain  a  distinct  recollec- 
tion of  the  facts  themselves. 

The  witness  then  proceeded  to  swear,  that  he  saw  the 
defendant  with  several  others  playing  at  cards.  He  said 
he  recollected  seeing  one  of  Mr.  Rawls'  sons  there;  he  did 
not  know  that  it  was  the  one  now  present.  He  did  not 
know  at  the  time  what  his  name  was,  but  persons  with 
whom  he  was  at  play,  told  hint  his  name  was  John.  He 
said  there  were  person^  in  the' room  who  were  not  at  play. 
He  did  not  now  recollect  distinctly,  that  this  defendant 
was  playing,  though  he  was  under  the  impression  that  ht 
was,  but  that  he  could  not  swear  to  it  now,  except  from 
seeing  it  stated  in  his  affidavit,  c^nd  he  Hnew,  that  he  did 
not  put  down  any  thing  which  he  did  not  see. 

The  Jury  found  the  defendant  guilty,  and  this  was  a 
inotion  for  a  new  trial,  on  the  grounds : 
.  1st, — Misdirection  of  the  court,  on  the  point  of  la^ 
ibove  mentioned. 
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'  Uld.-^Bectiuse  the  evidence  was  not  siifHcient  to  autho- 
1  h&e  a  conviction. 

Mr.  Justice  Nott  delivered  the  opinion  of  the  Court. 

With  regard  to  the  competency  of  the  testimony  given 
on  the  trial,  I  still  remain  satisfied  with  the  opinion 
expressed  in  the  court  below.  The  propriety  of  the  rule 
a9  there  laid  down  may  be  inferred  from  its  necessity. 
And  the  occurrences  of  every  day  furnish  abundant 
proof  that  the  ordinary  transactions  of  life  could  not  be 
carried  on  upon  any  other  principle.  The  subscribing  wit- 
nesses to  deeds  can  seldom  prove  their  execution,  except 
by  barely  recognizing  their  own  signatures  accompanied 
with  the  further  fact,  that  they  never  do  attest  any  writing 
v/hich  they  have  not  seen  executed.  There  are  but  few 
instances  where  they  retain  a  distinct  recollection  of  tlie 
faict  of  execution.  The  same  may  be  said  of  the  proof  of 
merchants'  books.  It  seldom  happens,  that  the  person 
making  the  entry  can  recollect  the  delivery  of  the  articles. 

It  has  been  contended  however,  that  the  principle  can 
only  apply  to  transactions  performed  by  the  witness  him- 
self, as  when  an  account  has  been  setded  by  a  clerk  or 
agent  and  a  balance  struck,  there  he  might  be  permitted  to 
prove  the  fact  by  his  memorandum  or  entry.  But  a  mo- 
ment's reflection  must  satisfy  us  that,  that  would  be  too 
restricted  an  application  of  the  rule.  In  cases  of  tender  of 
the  payment  of  money,  when  it  becomes  necessary  to  prove 
some  evidence  of  the  time  the  transaction  took  place,  the 
sum  tendered  or  paid,  the  manner  of  performance,  whether 
conditional  or  absolute,  whether  the  payment  was  madfe  on 
a  bond,  note,  or  open  account,  and  a  number  of  other  facts, 
such  evidence  must  necessarily  be  admitted. 

It  is  further  contended,  that  if  such  is  the  rule  of  law  in 
civil  actions,  it  ought  not  to  be  extended  to  criminal  cases; 
hut  I  believe  it  is  ftow  very  well  settled,  that  the  rules  of 
evidence  are  the  same  in  criminal,  as  in  civil,  cases.  CAu 
lo'rtieif 'General  vs.  Le  Merchant ^  2  D.^  E.  201,  in  note, J 
And  in  this  respect,  I  can  see  no  reason  for  a  distinction* 
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Suppose  a  person  should  be  accused  of  passing  sr  counter^ 
feit  bauk  bill,  or  forging  an  instrument  of  writing,  migfaf 
not  a  menrorandum  of  the  date,  the  No.  and  amount  of 
the  bill,  the  bank  from  whence  it  purported  to  be  issued, 
tile  names  of  the  signers  or  the  person  to  whom  it  was  pay- 
able, and  other  evidences  or  emblems  of  identity,  sup* 
ported  by  the  oath  of  the  party  who  made  it,  be  received 
in  evidence,  although  without  it  he  could  not  recollect  one 
of  those  facts?  I  apprehend  the  question  cannot  admit  of 
,  doubt*  If  quch  testimony  is  not  competent,  the  practice 
of  our  courts  has  been  uniformly  wrong  since  ever  I  have 
been  conversant  with  it ;  and  a  contrary'  practice  would  be 
the  introducticm  of  a  new  era  in  the  administration  of  jus* 
tice  in  this  countr}'. 

It  is  true,  that  PhiUipps^  irt  his  Treatise  on  Evidence^ 
(209,)  says,  that "  a  witness,  to  assist  bis  memory,  may  use 
a  written  cntr^^'or  memorandum  or  the  copy  of  a  memo- 
randum, and  if  afterwards  he  can  swear  positively  to  the 
truth  of  the  facts  there  stated,  such  evidence  will  be  suffi- 
cient. Yet  if  he  cannot,  from  recollection  speak  to  the 
fact  any  farther  than  as  finding  it  stated  in  a  written  entry, 
his  testimony  will  amount  to  nothing.''  But  by  a  reference 
to  the  cases  quoted  by  PhUltpps^  it  will  be  found  that  the 
rule  as  laid  down  by  him,  applies  only  to  copies  of  entries, 
smd  not  to  the  original.  The  principal  cases  relied  on,  are 
Doe  vs,  Perkins^  (3  Z).  &f  E.  752,)  and  Tanner  vs»  Tay-^ 
lor^  a  manuscript  report  of  which  Mr.  Justice  Buiiery 
read  in  that  case.  The  case  of  Tanner  vs»  Taylor^  was 
an  action  for  goods  sold  ;  the  witness  who  proved  the  de- 
livery, took  it  from  an  account  which  he  had  in  his  hand, 
being  a  copy  as  he  said,  of  the  Day  Book,  which  he  had 
left  at  home.  It  being  objected,  that  the  original  ought  to 
be  produced,  Mr.  Baron  Le/fge  said  if  he  would  swear 
positively  to  the  delivery  from  recollection,  and  the  paper 
was  only  to  refresh  his  memory,  he  might  make  use  of  it* 
But  if  he  could  not,  from  recollection  swear  to  the  de- 
livery any  farther  than  finding  them  entered  in  hist)ooks, 
than  the  original  should  have  been  produced.     The  case 
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•f  Doe  vs.  Perkins^  is  more  directly  in  point.  The  que«» 
lion  was,  at  what  tim^-  of  the  y.-ar  the  annual  kases  of 
several  tenants  expired.  One  Aldridge  went  round  with, 
the  receiver  oi  the  rents,  and  minuted  down  their  declnra* 
tiona  respecting  the  times  when  they  severally  became 
tenants.  When  Aldridge  was  examined,  the  originaJ  book 
was  not  in  Court ;  but  ht  spoke  of  the  dates  of  the  several 
tenancies  from  extracts  made  by  himself  out  of  that  book  ; 
confessing  upon  his  cross  examination  that  h(  had  no 
memory  of  his  own  of  those  specific  farts  ;  but  thr.t  the 
evidence  he  was  giving  as  to  those  facts*  was  founded  alto* 
gether  upon  the  extracts  which  he  had  madt  from  the  ahovc^ 
mt-ntioned  book.  I'his  evidence  was  objected  to  on  the 
ground,  that  as  the  witness  did  not  pretend  to  speak  to 
facts  Irom  his  own  recollection,  he  ought  not  to  be  ptr- 
tnittcd  to  give  evidence  from  any  extracts,  but  -that  the 
originid  book  ought  to  be  prdduced*  The  Presiding 
Judge,  however,  admitted  the  evidence  and  the  plaintiff 
had  a  verdict.  On  a  motion  for  a  new  trial.  Lord  Kenyon^ 
after  advening  to  the  case  of  Tanner  vs,  Taylor^  above 
mentioned,  said  that  the  rule  appeared  to  have  been- 
clearly  settled,  and  that  every  days  prai  tice  agreed  with 
it.  And  that  comparing  the  case  with  the  general  rule, 
the  Court  were  clearly  of  (i))inion,  that  Aldridge^  the  wit- 
ness, ought  not  to  have  been  permitted  to  speak  to  facta 
from  the  extracts  which  he  made  use  of  at  that  trial.  And 
•  a  new  trial  was  grant«d.  The  same  doctrine  is  laid  down, 
in  Peake^s  Evidence  (^\90j)  If  these  authorities  are  to  be 
relied  on,  I  think  the  rule  as  laid  down  in  the  Court  be- 
low,  is  very  well  established.  Indeed,  it  is  the  only  me- 
thod by  which  bitths,  marri«lges  and  deaths,  and  manj^ 
othe**  important  facts  of  frequent  occurrence,  canj  in  most 
instances  be  proved.  And  the  same  rule  has,  in  several 
late  decisions  been  recognized  by  the  decisions  of  tins 
Court.  In  the  case  of  Pearson  et  ah  vs.  Wightmayi^  it 
was  said  that  a  witness  who  swore  positivtlv,  from  writ- 
ten memoranda,  though  they  did  not  recall  to  his  memory 
a  recollection  oi  the  facts,  was  admissible,  and  that  such 
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testimony  was  better  evidence  than  anadventutous  and 
unadded  recollection.  (1  Con,  Rep,  344.)  The  same 
principle  was  again  laid  down  in  the  case  of  the  Corpora- 
tion ofCobimbiay  vs.  Harrison.     (2  Do.  215.) 

The  next  question  is,  whether  the  evidence  was  suffi- 
cient to  authorize  a  conviction.  The  grounds  on  which 
the  verdict  of  the  Jury  is  attempted  to  be  impeached,  are^ 
first,  that  the  defendant  was  not  sufficiently  identified. 
Secondly^  that  the  offence  was  not  sufficiently  proved. 
With  regard  to  the  first,  the  witness  said  he  did  not  know 
the  defendant.  But  two  of  the  parties,  who  were  playing 
mentioned  his  name,  and  he  did  not  deny  it.  He  has 
pleaded  to  the  indictment  by  that  name ;  and  the  Jury 
have  been  satisfied  with  the  testimony;  With  regajrd  to 
the  second,  the  evidence  is  less  equivotah  The  witness 
went  into  the  room  as  he  says,  to  be  satisfied  of  the  fact. 
He  there  saw  this  defendant,  or  a  person  he  supposes  to  be 
\he  same,  together  with  several  others,  playing  cards* 
Some  of  them  acknowledged  the  fact,  and  mentioned  the 
game  that  they  were  playing.  I  am  therefore  satisfied 
with  the  vierdict,  and  tl>e  motion  must  be  refused. 

Justices  Colcociy  yohnsonond  Hug-er^  concurred. 

Justices  Gantt  and  Richardson  dissented^ 

Gregg^  for  the  motion. 
Stark^  Solicitor,  contra. 
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Alexander  B.  Stark,  ads.  The  Board  of  Public 
Works. 

l¥hen  one  judge  has  made  an  order,  the  operation  of  which  is  defeated 
by  subsequent  circumstances,  a  succeeding  Judge  may  make  such 
further  order  as  is  necessary  to  carrv  the  first  inio  execution. 

iVhere  commissioners  have  been  appointed  by  a  Judge  under  the  act 
of  1819,  to  assess  damages  done  by  the  Board  of  Public  ■  Works  to  % 
citizen,  and  one  or  more  of  the  Commissioners  is  unable  or  refuses 
to  act,  a  succeeding  Judge  can  appoint  other  Commissioners. 

J^XOTION  to  reverse  an  order  made  by  Mr.  Justice 
iV^o^r,  Spring  Term,  1820,  at  Columbia. 

The  act  of  assembly,  of  18i9,  requires  the  Court  of 
Common  Pleas  or  Equity,  upon  application  to  them  made^ 
to  appoint  five  appraisers,  to  value  any  lands  which  may  be 
required  by  the  Board  of  Public  Works,  for  canals,  &€• 
when  they  and  the  owners  of  the  soil  cannot  agree. 

At  the  fall  court  of  1819,  five  persons  were  appointed 
upon  the  application  of  the  then  engineer  to  appraise  cer- 
tain lands  belonging  ta  Mr.  Alexander  B.  Stark^  which 
were  wanted  for  the  purpose  of  cutting  a  canal.  Since  that 
time,  one  of  the  persons  so  appointed,  had  become  inter- 
estad  in  the  question,  and  other  causes  rendered  it  neces- 
sary that  some  of  the  persons  so  appointed,  should  be 
changed  the  next  term.— Application  was  made  to  the 
Court  for  that  purpose,  and  upon  hearing  the  motion,  the 
Court  ordered  three  others  to  be  substituted  in  the  place 
of  three  before  appointed. 

This  was  a  motion  to  reverse  that  order,  on  the  ground, 
that  a  succeeding  Judge  could  not  vacate  or  repeal  an  or- 
der made  by  his  predecessor. 

Mr.  Justice  Nott  delivered  the  opinion  of  the  Court. 

The  question,  whether  one  Judge  can  reverse  the  order 

or  decision  of  another,  does  not  occur  in   this  case.     But 

the  question  is,  whether,  when   one  Judge   has  made  an 

order,  the  operation  of  which  has   been  defeated  by  any 

subsequent  circumstances,  a  succeeding  Judge  can  make 
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such  further  order  as  is  necessary  to  carr}-  the  first  inta 
effect  ?  The  legislature  has  given  the  Courts  of  Common 
Pleas  and  Equity,  the  power,  or  rather  has  enjoined  upon 
them  the  duty  of  appointing  appraisers  to  value  the  prop- 
erty of  individuals,  which  may  be  necessary  for  public  pur- 
poses in  aid  of  the  Internal  imprevemtrnts  now  carrj'ing  on 
by  the  state.  Will  it  be  pretcndt  d  that  if  any  one  or 
more  of  them  should  resign,  refuse  to  act,  become  interest- 
ed in  the  question,  or  from  any  other  cause  could  not  serve, 
that  others  might  not  be  appointed  in  their  places  ?  Such 
a  construction  would  fall  very  *  short  of  fulfilling  the  ex- 
pectations of  the  legislature.  Indeed,  it  would  be  vtry 
unfortunate  for  the  person  whose  properly  is  taken,  if 
it  were  so.  It  would  not  prevent  the  Public  Works  from 
^oing  on,  but  it  would  leave  the  individual  without  the 
jneans  of  obtaining  compensation.  There  are  a  variety  of 
other  questions  interwoven  in  this  motion,  which  the 
Court  do  not  think  regularly  before  them,  and  which  it  is 
not  within  their  province  to  decide  in  this  way.  The  mo- 
tion must  therefore  be  discharged. 

Justices  ColcockyGantt^  yo/insonyRzchardsonvind  Huger^ 
concurred. 


Edward  Broug-hton  r*.  John  Singleton. 

Hunting  on  uninclosed  lands  is  not  such  a  trespass  as  wiU  support  an 
action  of  trespass  quare  clauaumfrejit ;  nor  will  the  owner's  forbid- 
ding it,  vary  the  cage. 

XRIED  before  Mr.  Justice  Co /coc;&,  at  Siunter,  Spring 
Term,  1820. 

This  was  an  action  of  trespass,  qvare  clausum  freg-it^in 
which  the  Jury  found  for  the  plaintiff,  S  300  damages. 

The  circumstances  were  substantially  these :  The  defend- 

•  ant,  and  several  others,  were  out  on  a  hunting  party,  and 

rode  into  an  old  uncultivated  field,  around   which  there 

had  been  a  fence,  but  which  was  then   down   in  many 
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places.  The  plaintiff  came  up,  while  they  were  in  the  field; 
and  ordered  tiie.n  off.  The  defendant  replied  that  he  did 
not  know  the  field  b.long'.d  to  hinn,  and  that  'they  would 
g*j  out,  and  did  so  accordingly.  While  they  wtre  yet  in 
the  held,  and  before  they  could  get  out^thc  plaintiff  seized 
the  j^un  of  one  of  the  party,  (Mr.  Moore^)  and  in  the  end^ 
took  it  from  him,  but. the  witness  did  not  know  what  led  to, 
it,  as  they  were  scuffling  for  it  when  he  first  saw  them,  and 
while  they  were  engaged,  the  defendant  cried  out  to  some 
one  to  ^^  shoot  the  plaintiff."  The  plaintiff  then  fled,  as  the 
witness  said,  in  a  great  fright,  and  one  of  them  pursued 
him  a  short  distance.  The  plaintiff  had  before  forbade 
the  defendant  to  hunt  on  his  land,  but  he  had  very  recently 
purchased  this  place,  and  it  was  proved  as  clearly  as  ne- 
gative evidence  could  make  it,  that  all  of  the  party  were 
ignorant  that  he  then  owned  it.  Several  others  were 
joined  with  the  defendant  in  this  action,  and  the  Circuit 
Court  sustained  a  motion  for  a  nonsuit,  as  to  them  when 
the  plaintiff  had  closed  his  evidence,  but  refused  it  as  to 
the  defendant,  on  the  ground,  that  he  had  been  forbidden 
by  the  plaintiff,  to  hunt  on  the  land,  and  it  was  left  to  the 
Jury  to  decide,  whether  he  knew  the  land  was  his  or 
not. 

The  defendant  now  renewed  his  motion  for  a  nonsuit, 
on  the  ground,  that  the  hunting  was  on  the  uninclosed 
grounds  of  the  plaintiff,  and  by  law  he  was  authorized  to 
hunt  there,  and  the  plaintiff's  forbidding  him,  did  not  take 
that  right  away. 

If  this  motion  failed,  he  also  moved  for  a  new  trial : 

.1st.  Because  there  was  full  proof,  that  the  defendant 
was  ignorant  that  the  lands  belonged  to  plaintiff.  The 
trespass,  if  any,  was  therefore  involuntary,  and  no  injury 
was  actually  sustained. 

2d.  Because  the  verdict  is  excessive;  and  the  result  of 
the  prejudices  of  the  Jury. 

Mr.  Justice  Johnson  delivered  the  opinion    of  the 
Court. 
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Our  ideas  of  those  injuries,  for  which  the  action  of 
trespass  will  lie,  are  principally  derived  from  English  au- 
thorities, and  I  am  disposed  to  think  they  a^e  followed 
without  a  proper  regard  to  the  vast  difference  between  the 
situation  of  the  two  countrit  s,  so  that  in  pursuing  the  let- 
ter, we  lose  sight  of  the  principle.  There,  almost  every 
foot  of  soil  is  appropriated  to  some  specific  purpose — ^herc, 
inuch  the  greater  part  consists  in  uninclosed  and  unculti- 
vated forest,  and  a  part  in  exhausted  old  fields,  which 
have  been  abandoned,  as  unfit  for  further  cultivation,  in 
which  the  cattle  of  the  citizens  feed  at  will.  There,  it  is 
as  practicable  as  necessary  to  protect  the  occupant  against 
those  petty  trespasses — here,  it  is  wholly  impracticable, 
and  I  think  unnecessary'.  The  iattempt  to  give  this  pro- 
tection to  uninclosed  land,  would  overwhelm  us  in  a  sea  of 
petty  litigation,  destructive  of  the  interests  and  peace  of 
the  community.  Upon  this  principle,  it  was  determined 
in  the  case  of  JkTConnko  vs.  Singleton^  (2  Con.  Rep.  244,) 
that  hunting  on  inclosed  lands,  was  not  such  a  trespass  as 
would  sustain  an  action  ;  and  upon  the  same*  principle,  I 
was  inclined  to  think  that  the  motion  for  a  nonsuit  ought 
to  have  been  sustained,  but  my  brethren  have  thought  it 
better  that  the  case  should  be  Bent  back  for  anew  trial. 

On  the  merits  of  the  case,  I  am  equally  satisfied,  that 
injustice  has  been  done  the  defendant.  The  field  in  which 
the  trespi^s  was  committed,  if  not  wholly  abandoned,  was 
60  exposed,  and  the  dilapidated  state  of  the  fencing  was 
such  as  to  justify  the  belief  that  it  was.  And  if  he  had  a 
right  to  enter'  it,  the  defendants^  forbidding  him  could  not 
take  it  away ;  but  all  the  injury  complained  of  was  the 
tnere  riding  on  the  soil,  and  from  the'  evidence,  it  appears 
he  was  ignorant,  that  it  belonged  to  the  plaintiff.  If  it  be 
an  injury,  the  damages  given  must  strike  every  one  at 
once  as  epormous  and  excessive.  It  is  said  however^  that 
the  personal  insult  offered  to  the  plaintiff  is  a  justification 
for  this  verdict.  If  one  man  wantonly  entered  on  the 
lands  of  another  for  the  purpose  of  insulting  him,  I  would 
make  it  the  means  of  punishing  him,  although  be  had  no^ 
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left  bits  track  oo  the  soil.  But  in  this  case  any  insult  which 
the  plaintiff  received  was  the  consequence  of  his  own 
indiscretion,  and  he  ought  not  now  to  profit  by  it.    ThiQ 
motion  for  a  new  trial  is  therefore  granted. 
Justices  Nott  and  Hugtr  concurred. 

Justices  Colcock  and  Gantt  dissented. 

Joseph  Summers  vs.  William  Caldwell. 

A,  moved  for  a  rule  on  the  sherifTto  show  cause  why  he  should  not  be 
ordered  to  pay  over  to  him  money  which  he  had  collected  for  him  on 
execution :  The  sheriff  showed  for  cause,  that  he  had  levied  an  ^za* 
cution  which  he  had  in  his  hands  a^nst  A.  on  the  money  and  1um| 
paid  it  over  to  the  plaintiff  in  that  execution :  Rule  discharged. 

Where  the  sheriff  has  collected  iponey  on  execution  for  a  plaintiff,  the 
court  can  order  it  to  be  paid  over  on  an  execution  in  the  sheriff's 
hands  against  the  plaintiff. — C*^'J 

Money  may  be  taken  in  execution  ut  9tmble,*^h.J 

-JL  RIED  before  Mr.  Justice  Nott^  at  Newberry,  Spring 
Term,  1820. 

This  was  a  rule  upon  the  sheriff  calling  on  him  to  show 
cause  why  he  should  not  be  ordered  to  pay  over  to  the 
plaintiff,  money  which  he  had  collected  for  him  on  an 
execution  against  Isaac  Seyniore  and  Lewis  Disher. 

The  sheriff  showed  for  cause,  that  he  had  levied  an 
execution  which  he  had  in  his  hands  against  Somers,  on 
the  money,  and  had  paid  it  over  to  the  plaintiff  in  that  exe- 
cution. The  Presiding  Judge  therefore  ordered  the  rule 
to  be  discharged,  and  this  was  a  motion  to  reverse  'that 
decision. 

Mr.  Justice  Nott  delivered  the  opinion  of  the  Court. . 

The  old  notion,  that  money  could  not  be  taken  in  exe- 
cation  because  it  could  not  be  sold,  seems  not  to  be  sup* 
ported  by  modern  adjudications.  Indeed  I  doubt  whether 
it  wns  ever  considered  as  law,  though  there  appear  to  be 
$ome  opinions  favoring  such  an  idea^  Dalton  says  **  This 
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writ  oi  Jiert  facias  is  only  against  the  goods  and  chatteU 
of  a  man^  viz,  leases  for  years,  com  growing  or  sown  upon 
the  ground  or  moveable  goods,  as  cattle,  com  in  the  bam, 
household  stufF,  money ^  plate,  apparel,  &c.  (DaltorCs  She^ 
riffy  145.J  But  it  seems  to  be  doubtful  whether  the  money 
s<9  collected  can  be  considered  as  belonging  to  the  plaintiiF 
until  actually  paid  into  his  hands.  ( Turner  vs.  Fendall^ 
1  Cranch  117. J  He  nevertheless  has  an  interest  in  it,  of 
li^hich  the  court  can  take  notice,  and  order  it  to  be  paid 
over  to  an  execution  against  him.  f  Ar mislead  vs^  PhtU 
pot^  1  Doug.  230.J  And  although  it  does  not  appertain  to 
die  office  of  sheriff  to  judge  of  the  disposition  of  money 
Irhtch  he  has  collected  ;  yet  the  granting  of  ai>  attachment 
is  in  a  great  measure  discretionary  with  the  court',  and 
will  not  be  ordered  against  an  officer  who  hiis  been  guilty 
of  no  contempt  or  wilful  disobedience  of  the  order  or 
process  of  the  court ;  and  particularly  against  one  w]io 
lias  only  done  what  the  court  itself  would  have  ordered  tq 
l>e  done,  although  it  did  not  belong  to  him  to  judge  of  the 
matter.  If  any  other  person  than  the  plaintiff  had  inter- 
posed a  claim,  the  sheriff  might  have  been  ordered  to  pay 
the  money  into  the  court  as  by  the  execution  he  is  directed. 
But  it  is  not  alleged,  that  it  had  been  paid  to  a  person  not 
entitled  to  receive  it.  Discharging  the  rule  however, 
determines  nothing  with  regard  to  the  rights  of  the  par- 
ties, the  sheriff  has  paid  it  at  his  own  risk ;  and  if  h^ 
has  paid  it  wrongfully,  is  responsible  to  the  person 
aggrieved. 

The  motion  to  set  aside  the  judgment  is  not  regiJarly 
before  the  court,  and  therefore  will  not  be  regarded*  The 
motion  to  reverse  the  decision  of  the  court  below  is  re- 
fiised. 

Justices  Colcocky  Johnson^  Gantt^  and  Richardson^  con- 
curred* 

Mr.  Justice  Huger  absent. 

(^a.J— See  also  Ball  vs.  Ryers,  3  Caines'  Rep.  84.  The  case  of  Ai- 
inistead  vs.  Philpot,  1  Dout?.  239,  seems  to  be  overruled  by  Kiugfatvs. 
Criddie,  9  East'48,  and  Willov/s  vs.  Ball,  2  N.  B.  yr6. 
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fb.J'-'lt  would  appear,  that  the  question,  whether  money  could  b« 
levied  on  under  a  Pi.  Fa.  must  have  been  one  of  frequent  occurrence, 
yet  it  is  Burpriaing  how  few  authorities  are  to  be  found  on  the  subject 
in  either  the  English  or  American  books. 

In  the  case  of  Knight  vs.  Griddle,  (9  East  48»)  Lord  Ellenborougfa  ex» 
presses  his  opinion  clearly,  that  money  (and  bank  notes)  cannot  be  tskea 
in  execution,  (although  that  was  not  preciselv  the  question  in  that  cose) 
and  tl)is  appears  to  be  strengthened  by  the  cases  of  Fieldhouse  vs. 
Croft,  (4  East  510,)  and  Willows  v».  Ball,  (2  Bos.  &  Pull.  N.  R,  376.) 

The  point  is  raised  in  the  argument,  in  the  case  of  Price  vs.  Cnim^ 
^t  aL  but  is  not  noticed  in  the  decision  of  the  court :  This  esse  was  an 
appeal  from  the  chancellor,  and  Mr.  Wickham,  in  his  argument,  sayi^ 
••  The  only  question  is,  can  the  sheriff  levy  a  fieri  facian  delivered  to 
Itim  to  be  executed  upon  money  in  his  hands  belonging  to  the  debtor  t 
or  rather,  must  he  not  retifm  the  execution  ready  to  mtiftfi?  The 
chancellor  has  admitted  the  proposition  :"  (2  Henn.  &  Mun.  91,)  but^ 
this  rests  only  on  the  statement  of  counsel. 

In  New  York,  in  the  case  of  Hardy  vs.  Dobbin,  (12  John  220,)  they 
have  decided,  that,  not  only  money  but  bank  bills  may  be  taken  in 
execution.  Mr.  Justice  Spencer,  who  delivered  the  opinion  of  the 
Court,  says,  (observing  on  the  case  of  Turne^  vs.  Feudal],  1  Cranck 
'  133,)  "In  that  case  all  the  cases  on  the  point  were  reviewed,  and  iil 
was  held,  that  money  could  be  levied  on.  We  now  fully  concur  in  the 
doctrine  there  advanced ;  we  perceive  no  objection  in  principle,  why 
money  should  not  be  taken  in  execution.  It  ts  the  goods  and  chatt^ 
of  the  party ;  and  it  appears  to  us  to  comport  with  good  polic)'  as  w^ 
as  justice,  to  subject  every  thing  of  a  tangible  nature,  excepting  sucb 
tilings  as  the  humanity  of  the  law  preserves  to  the  debtor,  and  mere 
chotee  in  action,  to  the  satisfaction  of  the  debtor's  debts."  And  in  a 
note  to  the  case  of  Ball  vs.  Uyers,  (3  Caines*  Rep.  84,)  the  reporter 
states,  that,  <*  in  the  principal  case,  Mr.  Justice  lAvingatan  said  be  had 
no  doubt,  money  might  be  levied  on."  See  also  Williams  vs.  Rodger% 
(5  Johnson's  Rep.  167.)  R. 

John  Bailey  et  aL  V8»  Joseph  Irby  et  aL 

In  an  action  of  trespass  to  try  title,  the  occasional  cutting  of  timber  and 
the  exercise  of  such  other  acts  of  ownership  over  it,  as  men  are  accus- 
tomed to  do  over  -woodland,  is  not  such  a  possession  as  will  divest  the 
owner  of  his  right  to  the  soil  under  the  statute  of  limitations. 

The  possession  that  will  gpve  a  title  under  the  statiite  of  limitations, 
must  be  an  actual  occupancy  a  pedU  pottesno  definite,  positive  and 
notorious. — fa*  J 

XRIED  before  Mr.  Justice  yoArw<?w,  at  Laurens,  Spring 
Term,  1820. 
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This  wa&  an  action  of  trespass  to  try  the  title  to  a  tract 
of  land. 

The  plaintiffs  claimed  as  the  heirs  at  law,  to  William 
Riley,  the  younger,  who  died  in  1795,  inherited  from  Wm, 
lliley,  the  elder,  to  whom  it  was  granted  in  1771, 

The  defendants  claimed  a  part  of  the  disputed  land 
vnder  a  grant  to  Thomas  Word,  in  1785,  and  a  part  under 
ft  grant  to  Robert  Hutchisbn,  dated  in  1786. 

The  plaintiffs  were  infants  at  the  time  of  the  descent 
Gaston  the  death  of  Wm.  Riley,  the  younger,  in  1795, 
and  a  continued  minority  from  that  time  to  the  commence- 
ment of  the  action,  prevented  the  statute  of  limitations 
from  attaching  subsequently,  and  the  grants  under  which 
the  defendants  claimed,  being  subsequent  to  that  under 
which  the  plaintiffs  claimed,  the  case  turned  upon  the 
possesion  of  the  defendants,  prior  to  1795. 

A  possession  of  more  than  five  years  of  a  small  field, 
consisting  of  a  few  acres  on  that  part  of  the  land  granted 
to  Thomas  Word,  was  proved  in  him,  from  whom  the 
defendants  deduced  their  title,  before  1795* 

The  grant  to  Hutchison^  covered  lands  without,  as  well 
as  within  the  plaintiffs,  and  it  was  proved  that  tiutchison^ 
from  whom  the  defendants  also  derived  title,  settled  within 
his  grant,  but  without  the  plaintiff's  lines,  more  than  five 
years  before  1795,  and  cleared  a  field  of  ten  acres,  very 
near  the  line^  and  was  regarded  as  the  owner  of  all  within 
his  grant,  as  well  that  which  lay  within  the  plaintiff's  lines 
as  without ;  and  that  from  the  time  of  his  first  settlement 
there  he  was  accustomed  to  cut  timber  within  his  grant,  and 
within  the  plaintiff's  line,  as  he  had  occasion  for  it,  and 
exercised  all  the  acts  of  ownership  over  it,  which  men 
usually  exercise  over  their  woodlands,  but  he  never  er^ected 
any  building  or  made  any  dealing  or  inclosure  within  the 
plaintiffs'  lines. 

The  Jury  found  a  general  verdict  for  the  defendants, 
and  a  motion  was  made  for  a  new  trial,  on  the  ground  : 

That  the  verdict  was  against  evidence,  so  far  as  related 
to  the  lands  granted  to  Robert  Hutchison^  no  certain  or 
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notorious  possession  having  been  established  within  the 
plaintiffs'  lines,  and  that  the  fact  of  having  cut  timber 
occasionally  on,  and  exercising  like  acts  of  ownership  over, 
it,  was  not  such  a  possession  as  divested  the  plaintiffs. 

Mr.  Justice  Johnsoh  delivered  the  opinion  of  the  Courti 
This  cause  was  tried  before  myself,  and  I  distinctly 
stated  to  the  Jury,  that  the  facts  proven  in  relation  to  the 
land  granted  to  Hutchison,  did  not  in  my  opinion  consti- 
tute such  a  possession  as  divested  the  plaintiffs  of  the  title, 
and  upon  the  best  reflection,  I  am  yet  satisfied  with  that 
opinion.  The  plaintiffs  having,  as  to  that  part  of  the  land 
granted  to  Word,  acquiesced  in  the  verdict,  the  only  ques- 
tion is,  whether  the  occasional  cutting  of  timber  and  tha 
exercise  of  such  other  acts  of  ownership  over  it  as  men 
are  aocustomed  to  do  over  woodland,  is  such  a  possession 
as  will  divest  the  owner  of  the  right  to  the  soil  under  the 
statute  of  limitations  \ 

It  is  not  necessary  to  the  consideration  of  this  question, 
to  examine  minutely  all  the  provisions  of  the  statute.  It 
is  sufficient  to  remark  that  a  possession  of  five  years  is  a 
bar  to  the  plaintiff 's  right  to  recover,  and  what  shall  con- 
stitute the  evidence  of  that  possession,  is  the  only  ques- 
tion. In  the  case  of  Jackson  vs.  Schoonmaker^  (2  John, 
Rep.  230, J  the  court  held,  that  it  should  consist  in  "  a  real 
and  substantial  inclosure,  an  actual  occupancy,  a  pedis  pos- 
9€ssi0j  definite,  positive,  and  notorious."  The  good  sense 
of  these  positions  is,  I  think,  apparent;  they  furnish  on 
the  one  hand  evidence  of  the  honesty  of  the  possession, 
and  on  the  other  they  are  calculated  to  apprise  the  plain* 
tiff,  unless  he  shuts  his  eyes  upon  it,  that  he  who  has  such 
a  possession,  disregards  his  right  or  claims  in  hostility  to 
him,  and  enables  him  to  sue.  But  not  so  with  him  who 
enters  only  occasionally  ;  he  commits,  a  petty  trespass  and 
disappears  without  scarcely  leaving  a  mark  behind,  and  if 
discovered  at  all,  the  owner  is  rather  content  to  submit  to 
it  than  seek  redress  through  the  means  of  a  protracted  and 
expensive  law  isuit;  or  it  may  be  done  so  secretly  mkto 
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elude  detection ;  and  it  would  be  monstrous  to  allow  one 
tr.tn  to  filch  away  the  land  of  his  neighbor  without  *li« 
p.>^-:Vility  of  guarding  himself  against  it. 

Pat  it  is  sought  to  take  this  cas'e  without  these  rulqs,  by 
extending  the  defendants'  possession  without  the  plaintiffs' 
lines,  to  the  extent  of  his  grant,  on  the  doctrine,  that  a  pos- 
session of  a  part  is  the  possession  of  the  whole.  This 
argument  is  answered  already,  and  all  the  objections  which 
apply  to  the  first  position,  apply  to  this  with  increased 
force ;  until  a  trespass  had  been  committed,  the  plaintiff 
could  not  maintain  his  action,  and  this  would  be  divesting 
him  without  the  possihility  of  his  guarding  against  it.  I 
am  therefore  of  opinion,  that  a  repetition  of  casual  tres- 
passes aJ  mfimtum^  are  but  trespasses  still,  and  is  not  such 
a  possession  as  would  bar  the  plaintiffs'  right  to  recover; 
and  I  am  inclined  to  think  for  the  same  reasons  that  this 
rule  ought  to  prevail  vvheiher  the  lands  could  be  usefully 
occupied  or  possessed  in  any  other  way  or  not,  as  the  same 
objections  would  equally  apply. 

This  rule  has  a  direct  application  to  the  facts  in  this 
case,  and  a. new  trial  ought  to  be  granted. 

Justices  Colcock^  Notty  Richardson^  Gantt^  and  •Huger^ 
concurred. 

O^Neal^  for  the  motion. 
M'Diiffie^  contra. 

(^a.J — **It  is  requisite,  that  the  possession  ubould  be  marked  by  defi- 
nite boundaries."     Brandt  vsi.  Ogden,  (1  John.  Rep.  158.) 

f«  Adverse  possession  must  be  marked  by  definite  boundaries  and  be 
regularly  continued  down  to  render  it  availing.  Doe  vs.  Campbell,"  (10 
John.  47/.) 

"To  constitute  a  disseisin  of  the  owner  of  uncultivated  lands,  by  the 
entry  and  occupation  of  a  party  not  claiming  title  to  the  land,  the  occu- 
pation must  be  of  that  nature  and  notoriety,  that  the  owner  may  be  pre- 
sumed to  know,  that  there  is  a  possession  of  the  land  adverse  to  his 
title;  otherwise  a  man  may  be  disseised  without  his  knowledge,  and  the 
statute  of  limitations  may  run  against  him,  while  he  has  no  ground  to 
believe,  that  his  Seisin  has  been  interrupted.*'  •*  The  occasional  cut- 
ting of  grass  within  a  meadow  cannot  amount  to  a  disseisin."  Proprie- 
tors of  the  Kennebeck  purchase  vs.  Springer,  (4  Mass.  T.  R.  418-9  J 
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See  also  Riugr<>I<^'s  lessee  vs.  Cheny,  (4Uttira  Amer.  Law  Joimi.  128.)* 
Jackson  vs.  Waters,  (12  Johnson  368.)  Morris  vs,  Thomas,  (5  Bin-, 
ney  79.)  R. 


John  M.  Harrison,  et  al%  vs.  George  Maxwell, 

Where  a  shciifT*:  >!eed  recited  that  a  Fi.  Fa,  under  which  the  land  was 
sold  had  issuwd  from  a  particular,  when,  in  fact  ii  lias  issued  from 
another;  thw  misrecital  will  not  be  fatal,  as  aground  of  nonsuit. — (^a.^ 

In  a  sheriff's  deed,  a  recital  of  the  authority  under  which  he  has  sold,, 
is  not  indispensably  necessary. 

A  bare  recital  in  a  deed,  is  not  a  substantial  and  efficient  part  of  it. 

A  vested  remainder  in  fee  of  land,  may  be  levied  on  and  so!  1  during"  the 
continuance  of  a  life  estate,  and  while  the  tenant  for  life  is  in  pbs« 
session. 

JL  HIS  was  an  action  of  Trespass,  to  tr}'  titles  to  land, 
tried  before  Mr.  Justice  Johnson^  at  Abbeville,  Spring 
Term,  1820. 

The  land  in  dispute,  had  beep  sold  by  the  sheriff  of  Ab» 
beville  district,  on  a  WFit  of  Fi.  Fa.  founded  on  a  Judg- 
ment obtained  in  the  Court- of  Common  Pleas  for  Laurens? 
i3istrict,  at  the  suit  of  M^Dczuell  against  the  present  de» 
fendant,  and  was  purchased  by  A^Dorveil,  from  whom: 
the  plaintiff's  derive  their  title.  The  deed  from  the  sher- 
iff to  McDowell  recited^  that  the  writ  of  Fi.  Fa.  had  issued 
from  the  Court  of  Common  Pleas  for  Abbeville  district, 
but  it  appeared  that  no  such  execution  had  issued  from 
that  Court,  and  that  there  was  no  judgment  entered  upon 
in  that  Court  between  the  parties. 

The  defendant's  counsel  objected  to  the  admissibility  of 
the  judgment  and  executibq  from  Laurens  district,  on  the 
ground,  that  it  was  not  the  same  recited  in  the  sheriff's 
4ced.     But  this  objection  was  overruled. 

The  defendant  then  proved  a  title  in  yohn  Maxtveliyhis 
father,  who  had  died  some  time  before,  who,  by  his  last 
will  and  testament,  gave  the  lands  to  his  widow  during 
life  or  widowhood,  and  after  her  death  or  marriage,  to  the 
defendant  in  fee  ;  and  further  proved,  that  at  the  time  of 
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the  sale  by  the  sheriiF;  the  widow  was  alive,  urnnarried, 
and  in  possession,  and  insisted  that  the  estate  which  ht 
had  in  the  land  at  the  time,  was  not  such  an  interest  as 
was  the  legitimate  subject  of  a  levy  and  sale,  under  a  wriC 
of  Fi.  Fa. 

The  Presiding  Judge,  being  of  opinion  it  was,  so  di- 
rected the  Jury,  and  they  found  a  verdict  for  the  plain* 
t^s. 

The  defendant  moved  for  a  nonsuit,  on  the  ground,  that 
the  misrecital  in  th^  sheriff  ^s  deed,  as  to  the  place  wheri^ 
the  judgment  was,  obt;iined,  was  fatal,  and  the  Court  be- 
low ought  to  have  granted  a  nonsuit. 
•  And  for  a  new  trial  on  the  ground  of  misdirection  in 
the.  Judge,  in  charging  the  Jury,  that  the  defendants  in- 
terest in  the  land  at  the  time,  was  the  subject  of  levy  and. 
sale.  ' 

Mr.  Justice  Johnson^  delivered  the  opinion  of  the 
Court. 

So  far  as  I  am  informed,  it  has  been  the  invariable 
usage  to  incorporate  in  the  sheriff's  deed,  a  recital  of  the 
authority  under  which  he  sold,  and  I  am  satisfied  that  a 
strict  adherence  to  that  usage,  would  be  productive  of  no 
mischief,  but  on  the  contrary,  of  great  convenience,  as 
well  to  the  sheriff  as  to  the  purchaser.  It  would  point 
the  former  to  his  authority  to  sell,  if  he  was  called  on  to 
answer,  and  would  facilitate  the  latter  in  deriving  his  tide. 
But  I  am  persuaded  that  it  was  not  indispensable.  "^  The 
bare  recital  in  a  deed,  is  not  a  substantial  and  efficient  part 
of  it,  nor  is  it  evidence  of  the  facts  recited,  except  be- 
tween the  immediate  parties  to  ii.  fPhill'fpps  on  Evidence^ 
356.)  The  only  object  for  which  they  are  introduced,  is 
to  furnish  a  clue  by  which,  at  a  remote  period,  those'  in-t 
terested  may,  with  facility  ascertain  from  what  sources 
their  title  is  derived.  Preston^  in  his  Treatise  on  Coih 
veyancing,  (177,)  remarks  that  the  deed  or  will,  from 
whom  the  title  was  derived,  ought,  in  most  cases  to  be 
recited,  or  at  least  there  should  be  a  reference  to  them, and 
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all  such  other  facts  should  be  disclosed,  as  would  show 
the  right.  This,  he  says,  will  greatly  aid  the  tide  at  a 
future  period.  '  It  will  lead  to  the  documents  on  which 
the  title  is  grounded ;  or  should  they  be  lost  or  destroyed, 
will  tend  to  satisfy  future  purchasers,  that  the  title  is  cor- 
rectly deduced.  This  he  adds,  however,  can  be  done  with 
prudence  in  those  instances  only,  in  which  the  title  rests 
on  clear  grounds,  and  is  not  involved  in  difficulty,  for  on 
the  one  hand,  no  conveyancer  of  integrity  will  state  that 
a&  a  fact,  which  does  not  exist.  And  on  the  other,  it  is 
his  duty  to  keep  his  client's  tide  free  from  a  disclosure, 
which  at  a  future  period  mij;ht  involve  the  title  in  increased 
difficulty,  or  raise  a  suspicion  of  its  validity.  The  same 
doctrine  will  also  be  found  in  Hobart^  (160.)  Vide  (4 
Cruise  Dig.  257.) 

It  would  appear  from  these  authorities,  that  a  recital  in 
a  deed  might  or  might  not  be  made  at  discvetion,  and  con- 
sequently a  misrecital  of  that  which  is  legally  immaterial, 
is  unimportant.  It  is  not  the  recital  of  a  power  or  au* 
thority  to  sell  and  convey,  which  gives  the  right,  nor  is  it 
evidence  of  the  right ;  it  is  sufficient  that  the  riglit  did  ex- 
ist, and  that  the  seller  acted  upon  it.  As  a  general  rule; 
therefore,  it  is  not  necessary,  and  I  am  unable  to  see  any 
distinction  as  applicable  to  sheriff's  deeds,  although  I 
readily  admit  its  usefulness.  The  levy  and  sale  invests  him 
with  the  title,  so  far  as  to  enable  him  to  convey,  and  he 
does  convey;  and  it  is  incumbent  on  the  party  claiming 
under  him,  to  show  these  powers  ;  the  recital  will  not  do 
it.  An  Argument  ab  inconvenienti  opposed  to  this  posi* 
tion  is  drawn  from  the  difficulty  that  would  arise  in  trace- 
ing  a  title  without  this  recital  at  a  distant  period.  But  that 
sufficiently  also  exists  in  every  conveyance  which  does  not 
recite  the  whole  chain  of  title,  and  the  purchaser  may  avoid 
it  by  memoranda  of  his  own,  which  will  answer  all  the  pur- 
poses of  a  recital  in  the  deed. 

'  On  the  other  question  in  this  case,  I  think  there  is  no 
difficulty.  The  act  of  the  legislature  of  1 759,  fP:  L.  250, 
2*J3fw.  1,J  subjects  houses,  lands  and  other  hercdita- 
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ments  and  real  estates,  to  be  taken  in  execution,  in  pay- 
ment of  debts.  These  terms,  cover,  I  believe  every  vested 
interest  that  a  man  can  have  in  lands,  and  that  they  do  the 
fee,  will  not  be  disputed.  The  fee  simple  of  the  lands  in 
dispute,  vested  in  the  defendant  under  the  devise  on  the 
death  of  the  testator,  notwithstanding  the  life  or  other  es- 
tate carved  out  for  the  widow,  and  was  therefore  the  legi- 
timate subject  of  levy  and  sale.  Sec  f  2  Bac.  699,  tit. 
Execution,  b.  2.  Roll.  Abr.  473.  2  Dall.  223.)  It  is 
argued  however,  that  an  entry  by  the  sheriff  for  the  pur- 
pose of  levying  daring  the  existence  of  the  life  estate, 
would  be  a  trespass  on  the  rights  of  the  tenant  for  life. 
This  difficulty  may,  I  think,  be  obviated  even  if  an  entry  be 
necessary,  which,  I  am  disposed  to  question.  If  the  law 
authorizes  an  entry,  it  must  of  necessity  afford  a  pro- 
tection for  that  purpose,  so  far  as  is  necessary. 

On  both  the  grounds  therefore,  I  am  of  opinion  the  mo- 
tion ought  to  be  dismissed. 

Justices  Colcock^  Richardson^  and  Huger^  concurred, 

M^Duffie^  for  the  motion. 
Noble^  contra. 

C^»J — ^JOHN  HOLLOWAT  V9.  RlCHARD  BiBTWIIISTLB. 

TRIED  before  Mr.  Justice  JVo«,  at  Edgefield,  Spring  Term,  1820. 

This  was  an  action  of  trespass  to  try  titles  to  a  tract  of  land,  which 
the  plaintiff  claimed  under  a  deed  from  the  sheriff  of  Edgefield  dis- 
trict, to  John  S,  Glaacocky  made  in  pursuance  of  a  writ  of /V.  Fa,  against 
Win.  ShaWf  at  the  suit  of  the  Executors  of  Taylor.  In  the  deed  from  the 
sheriff  to  Glascock,  the  Ft.  Fa.  was  recited  as  issuing  from  the  Court  of 
Common  Picas  for  Abbeville  district.  But  the  Judgment  and  execu- 
tion produced  in  evidence,  were  of  Edgefield  district,  and  there 
was  no  p^oof  before  the  Court  that  there  was  no  such  judgment  as  recit* 
ed  in  the  deed  in  Abbeville,  and  the  deed  set  out  other  boundaries  oi* 
the  land  than  those  mentioned  in  the  levy  endorsed  on  the  Fi.Fa,  but 
so  far  as  the  boundaries  were  mentioned  in  the  levy,  they  corresponded 
with  the  deed, 

.  An  objection  was  made  on  the  part  of  the  defendant,  to  the  admissi- 
bility of  the  record  of  the  judgment  and  execution  in  evidence,  on 
two  gix>unds : 

1st.  Because  it  was  not  the  same  recited  in  the  sherifF's  deed. 
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2d.  Because  it  did  not  appear  frorii  the  deed,  ths^t  the  land  conveyed 
was  the  same  that  had  been  levied  on. 

The  Court  sustained  these  objections,  and  nonsuited  the  plaintiff. 
And  a  motion  was  made  to  set  aside  the  nonsuit. 

Mr.  Justice  Johnson  delivered  the  opinion  of  the  Court. 
This  case  differs  from  one  of  the  questiotis  made  in  the  preceding 
case  of  Hai^Uon  vs.  MaxvteU^  in  this,  that  there  was  no  proof  that  the 
judgment  recited  in  tiie  deed,  did  not  exist,  and  that  there  was  some 
difference  between  the  boundaries  set  out  in  the  deed,  and  that  dis- 
cribed  in  the  levy  endorsed  on  the  execution. 

If  the  doctrine  attempted  to  be  established  in 'that  case,  be  cor- 
rect, it  follows  that  it  is  sufficient  to  show  that  the  sh-^rifl*  was  autho- 
rized, and  did  sell ;  and  the  judgment  and  execution  from  Edgefield, 
prove  those  facts.  And  it  could  not  therefore  be  necessary  to  show  a 
further  power  derived  from  an  execution  from  Abbeville.  This,  there- 
fore, is  an  answer  to  the  first  ground  of*  objection. 

The  variance  between  the  land  described  in  the  levy,  and  that  des- 
cribed in  the  deed,  was,  I  think  a  question  for  the  Jury.  'Both  describe 
it  as  lying  near  Cambridge,  and  so  far  as  it  is  described  in  the  levy,  it  cor- 
responds with  the  deed,  although  it  is  tnie  the  deed  does  give  other 
boundaries  than  <hose.mentioned  in  the  levy.  -Whether  a  particular 
tract  of  land,  or  any  other  article  described  in  writing,  is  the  same  whick 
we  know  or  see,  must  always  be  determined  from  evidence  aliunde.  It 
is  impossible  from  the  nature  of  things  to  point  it  out  with  certaint}', 
unless  it  is  present,  but  it  may  sometimes  be  so  described,  as  to  render 
it  probable.  If  it  is,  that  is  sufficient,  if  it  is  not  parol,  proof  is  admis- 
sible. On  this  principle,  lands  represented  in  the  grant  as  lying  in  one 
place,  have  been  permitted  to  be  located  in  another. 

The  motion,  I  think,  therefore,  ought  to  be  granted. 

Justices  Colcock,  Richardson  and  Mu^er,  concurred. 

^riwks,  for  the  motion. 

S(atk,  contra.  B. 

Thomas  Richards  'vs.  James  M'Daniel  and  Adam 
Richards. 

ETnder  the  act  of  congress  of  1602,  respecting  naturalization,  (requiring 
that  the  alien  should,  three  yeai-s  at  least,  before  his  admifwion  as 
a  citizen,'  give  notice,  that  it  is  his  intention  to  become  a  citizen,  &c. 
and  that  at  the  time  of  his  application  (o  l^e  admitted,  must  declare  on 
oath,  tfaathe  will  support  the  constitution,  &c.)  it  will  not  be  acompliance 
■with  the  requisitions  of  the  act,  if  the  alien  at  the  time  of  his  giving 
notice  of  his  intention  to  become  a  citizen,  take  the  oaths  required  at 
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the  time  of  his  admission  to  citizenship,  unless  he  take  them  at  the 
time  of  admission  also. 
A  certificate  of  naturalisation  irregularly  obtained,  may  be  set  aside.  , 

X  HIS  was  an  action  of  trespass  to  try  title,  tried  at  Pen- 
dleton, Spring  Term,  1820,  and  both  plaintiff  and  defend- 
ant claimed  through  William  Richards  who  died  intestate^ 
in  1809. 

The  title  in  the  intestate  was  clearly  proven,  and  the 
only  question  was,  whether  the  late  E.  M'D^niel  (through 
whom  defendant  claimed)  was  legally  naturalized  ?  To 
prove,  that  she  was  naturalized,  a  certificate,  dated  the  4th 
ifune,  1810,  together  with  the  minutes  of  the  court,  was 
produced. 

Plaintiff  in  reply,  to  show  the  certificate  illegal,  pro- 
duced the  original  petition,  &c,  by  which  it  appeared, that 
she  applied  in  March,  1810,  to  be  permitted  to  declare  her  ■ 
intention  to  become  a  citizen,  and  in  which  she  states  she 
has  been  in  the  state  since  1803.  This  petition  was  made 
after  the  cotnmencement  of  this  action,  and  she  died  a  few 
months  after.  The  plaintiff  then  proved  by  major  Miller 
her  arrival  in  Charleston,  in  1804,  and  that  she  imme- 
diately went  to  Pendleton  and  was  never  out  of  the  district 
afterwards.  The  plaintiff  insisted,  that  the  certificate  was 
illegally  obtained,  as  she  was  not  entitled  to  it  by  the  act  of 
congress  of  1802,  until  three  years  after  the  filing  of  her 
petition  and  declaring  her  intention,  &c. 

But  the  Presiding  Judge  charged  the  Jury,  that  parol 
evidence  was  inadmissible  to  contradict  the  certificate  of 
'naturalization,  and  the  Jury  found  a  verdict  for  the  dc* 
fendant. 

The  plaintiff  moved  for  a  new  trial,  on  the  grounds  :— 

1st.-— Because  the  Presiding  Judge  erred  in  charging 
the  Jury,  that  parol  evidence  was  inadmissible  to  contra- 
dict the  certificate. 

2d. — ^That  the  facts  in  the  petition  and.  other  proceedings 
Were  insufficient,  to  prove  the  certificate  illegal,  as  they 
were  bound  to  presume  the  certificate  correct. 
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Sd. — ^That  he  charged,  that  they  were  hound  to  presume, 
that  the  naturalization  was  as  early  as  possible  under  the 
existing  laws. 

The  opinioa  of  the  Court  was  delivered  by  Mr.  Justice 
Richardson, 

The  act  of  congress  of  1802,  (6  vol,  p,  74,)  permits 
aliens  to  become  citizens  generally,  provided  they  shall 
have  declared,  &c.  three  years  at  least  before  admission, 
the  intention  to  become  citizens,  &c.  and  to  renounce  their 
former  allegiance,  &c.  and  at  the  time  of  admission  three 
years  after  such  declaration,  the  same  act  requires  the 
applicant  to  take  the  oath  of  fidelity  to  the  constitution,  as 
well  as  the  oath  of  natural Vzat ion,  8cc.  (Grayd,  Dig,  309.^ 

The  proceedings  in  the  case  before  us  were  as  follows  : 

1st. — A  petition  to  wit:  To  the  Honorable  Thomas 
Wattes^  Esq.  one  of  the  Associate  Judges  of  the  State  of 
South  Carolina.  The  humble  petition  of  Elecmor  M^ Dan- 
iel^ Sheweth,  That  your  petitioner  fs  an  alien  bom  in  the 
kingdom  of  Ireland,  under  the  allegiance  of  the  king  of 
Great-Britain,  and  that  your  petitioner  is  desirous  of  be- 
coming a  citizen  of  the  United  States  of  America.  Your 
petitioner  therefore  prays,  that  your  Honor  would  cause  to 
be  administered  in  open  courts  the  oath  prescribed  by  the 
act  of  congress  to  be  taken  by  aliens  intending  to  become 
citizens  of  the  United  States,  and  intending  to  renounce 
their  allegiance  to  every  other  prince,  potentate,  state 
or  sovereignty  whatever,  and  your  petitioner  will  pray. 

Eleanor  M'Danieit. 
Be  it  so. 

Thomas  Waties. 

March  27,  18ld. 

We  do  certify,  that  we  have  known  Eleanor  M' Daniel 
since  the  year  1803 ;  that  she  has  resided  within  the  juris- 
diction of  this  state,  since  that  time ;  that  she  is  a  woman 

of  good  moral  character,  attached  to  the  constitution  of  the 

45 


i54i  Columbia,  18S0, 

United  Stated  of  America,  and  well  disposed  to  the  good 

order  dnd  hajp^iness  of  the  same. 

Joseph  Dobson, 
BucKNER  Smith, 
JoHi?  Bell, 
John  Grishav,  <^  v. 

The  prayer  i^,  that  cettain  o^ths  inay  be  administered 
to  the  petitioner,  and  nothing  more.  Upon  the  petition 
and  ^at  of  the  Judge,  the  applicant  took  the  following 
oath : — 

State  of  South' Carolina-^  Pe?2dleton  district, 
Eleanor  M' Daniel,  being  duly  sworn  in  open  court, 
inilwes  oaith,  that  stie  has  resided  in  this  state  ever  since 
the  year,  1803,  and  that  she  will  support  the  constitution 
of  the  United  States  ttnd  this  state ;  and  that  she  doth 
ahsodutcly  ^nd  entirely  renounce  and  abjure  allegiance  an4 
fidelity  to  every  foreign  prince,  potentate,  state,  or  sove- 
reignty whatever,  and  particularly  the  king  of  Great- Bri- 
tain and   Ireland,  under  whose  allegiance  she  has  been* 

Eleanor  M'Daniel. 

Sworn  to  and  snl)scribed  in  Open  court,  March  27,  1810, 

John  T.  Lewis,  c,  c. 
I  do  hereby  certifj'  the  aboVe  Si  true  copy  of  the  original,  filed 
in  my  oilice, 

John  T.  Lewis,  c.  c. 

Fendleton  district,  ISth  Jpril,  1820. 

On  the  4th  of  June,  in  the  same  year,  the  clerk  issued 
t  certificate  of  naturalization. 

Upon  these  proceedings,  the  question  arises:  Are  they 
sufficient  testimony,  that  Eleanor  M'Daniel  was  legally 
admitted  to  the  rights  of  citizenship,  imder  the  act  of 
congress  of  1802?  For  this  purpose, « we  need  look  no 
further  than  the  records  themselves.  The  petition  prays, 
that  the  oaths  required  to  he  taken  by  those  who  in* 
tend  to  become  citizens,  and  intending  to  renounce  alle- 
giance, &c.  may  be  administered.  Whereupon,  in- 
stead of  the  oath,  of  the  Intention  to  become  a  citizen^ 
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£Uid  the  intention  to  renounce  allegiance,  &c,  as  set 
forth  in  her  petition,  she  actually  took  the  oath  of  fidelity 
to  the  constitution,  and  that  she  did  then  renounce  alle« 
giance,  &c.  which  could  have  been  required,  not  then, 
but  three  years  after,  upon  a  second  application  to  become 
a  citizen,  predicated  upon  the  oaths  before  taken,  of  the 
intention  so  to  do.  The  oatha  she  took,  certainly  set  forth 
the  intention,  for  they  show  both  the  intention,  &c.  and  the 
act  of  renouncing  her  former  allegiance.  But  the  supei^ 
fluous  oaths  taken  then,  could  not  dispense  with  the  ne- 
cessity of  the  second  applicati.QQ,  tjiree  years  after,  %nd  th^ 
required  oaths  being  taken  merely  because  she  had  taken 
them  needlessly  upon  another  occasion.  The  Judge  by 
his^af,  directed  the  oathofintciition,  ^p.  to  be  admini^^ 
tered,  which  is  a  preparatory  raeasare.  She  lock  that  oath, 
and  more,  which  was  harmless,  but  still  she  had  per- 
formed simply  wb'^it  was  then  required,  and  could  not 
dispense  with  the  nine  qna  non  of  her  admission  to  citizen^ 
ship,  three  years  after.  The  jclerk,  in  less  ^hap  three 
months  after,  of  his  own  mere  motion,  granted  the  certifi- 
cate of  naturalization.  This  was  the  error  of  a  ministerial 
officer.  The  Co^rt  said,  let  her  now  pass  through  the 
legal  forms,  preliminary  to  her  becoming  a  citizen  three 
years  hence.  She  does  so,  and  much  more ;  so  that  the 
Judge  was  obeyed ;  but  the  preliminary  preparation  was 
no  more  than  perfect,  and  she  had  not  yet  beconfie  a  citi- 
zen. The  subsequent  act  of  the  clerk,  then,  in  issqing  the 
certificate  of  naturalization,  was  unauthorized.  He  drew 
a  conclusion,  which  the  Judge  had  not  pnade ;  and  ex- 
hibited as  an  act  of  the  Court,  that  which  had  not  been  done. 
The  mistake  below  was  easily  made  by  respecting  the 
after  act  of  the  clerk,  as  the  order  of  the  Court,  or  by  con- 
cluding from  the  forms  passed  through,  that  the  applicant 
had  been  actually  received  as  a  citizen,  whereas,  by  looking 
into  .the  petition,  which  unfolds  the  object  iii  view,  to  have 
been  preparatory  only,  and  by  regarding  the  act  of  Con- 
gress, which  assures  us,  that  any  farther  object,  woujd,  at 
that  time  have  been  illegal;  we  perceive  she  had  taken  thi? 
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first  step  only;  and  the  act  very  wisely  requires  three 
years  before  the  second  can  be  taken,  in  order  that  the  ap- 
plicant may  rt- fleet  maturely  and  the  country  have  some 
arquiiintuncc  with  the  stranger,  who  proposes  himself  for 
bur  adoption.  In  a  word,  the  first  step  is  no  more  than  a 
solemn  and  public  declaration  of  an  intention  to  renounce 
all  foreign  allegiance,  and  to  adhere  to  us.  The  locu3 
penitenUce  remains  for  three  years  with  the  applicant,  and 
we  are  fairly  notified,  so  as  to  enquire  who  and  what  he 
may  be,  having  performed  this  precedent  condition,  show- 
ing his  intention  solely;  if  at  the  end  of  three  years,  he 
shall  execute  that  declared  intention,  by  actually  renounc- 
ing all  allegiance  elsewhere,  and  by  swearing  positive  ad- 
herence to  our  constitution,  and  in  addition  thereto,  shall 
prove  his  good  character,  he  may  become  a  citizen.  All 
Aese  acts  required  to  be  done  at  the  end  of  three  years^ 
after  the  intention  had  been  declared,  Eleanor  M'^Danieij 
did  in  fact  perform,  but  unluckily,  she  performed  them 
three  years  before  she  could  with  effect.  At  the  time  of 
their  performance,  they  were  superfluous,  and  could  not 
authorize  the  certificate  given  by  the  clerk  ;  nor  was  such 
certificate  ordered  by  the  JIat  of  the  Judge. 

The  motion  is  therefore  granted. 

Justices  Colcock  and  Nott^  concurred. 

N.  B.— See  S.  C.  2  Const.  Rep.  18.    S.  C.  Col.  Nov.  Term  1818.  ;S, 
C.  Col.  May  Term  1821, 


Billy,  a  slave,  ads.  The  State. 

The  act  of  1819,  (enacting',  that  thereafter  all  justices,  &c.  then  in 
commission  who  had  not  qualified  before  the  Governor,  shall  within 
ninety  days  after  the  passing  of  the  act,  qualify  before  Uie  clerk,  &c.) 
does  not  embrace  justices  in  commission  who  had  qualified  under  the 
act  of  1800. 

It  is  not  requisite  to  the  validity  of  the  office  of  justice  of  the  peace, 
that  the  incumbent  should  have  signed  the  roll  under  the  act  of  1778. 

A  commission  is  not  indispensable  in  order  to  discharge  the  duties  oft 
public  office  ut  semhle* 
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A<  justice  ot  tht:  peace  is  legally  qualified  to  act  as  such  without  a  com> 

jnisbiuu. 


JL  RIED  before  Mr.  Justice  i?ic/2ar^^072,  at  York,  March 
Term,  1820. 

On  the  part  of  the  defendant,  his  counsel  moved  for 
the  writ  of  prohibition,  in  order  to  prevent  the  execution 
of  the  sentence  passed  by  the  court  of  justices  and  free- 
holders, who  had  tried  and  condemned  Billy,  under  the 
act  of  1740,  (P.  L.  163,  229-44. J 

The  motion  was  predicated  upon  the  following  allega- 
tions :— 

1st. — That  the  presiding  justices  had  not  been  com- 
jmissioned  by  the  governor. 

2d. — That  they  had  not  signed  the  roll  in  the  secretary's 
office  according  to  the  act  of  1778,  f  P.  i.  301.  1  Brev^ 
469.J 

In  the  history  of  this  case,  it  appears,  that  after  sentence 
had  been  passed  upon  Billy,  it  was  suspended  by  a  former 
motion  for  a  prohibition  (ante  174;)  whereupon  the  sentence 
was  again  pronounced  in  January  last  j  and  being  again  sus- 
pended by  the  goveroQr,  or  for  some  cause,  the  sentence 
was  again  repeated  in  April  last :  From  these  facts, another 
ground  was  taken,  to  wit :  That  supposing  the  justices 
originally  qualified,  yet  they  were  incompetent  in  January 
last,  to  repeat  the  sentence,  because  they  had. not  theiv 
taken  the  oath  prescribed  by  the  act  of  1819,  though  they 
did  so  afterwards. 

The  opinion  of  tlie  court  was  delivered  by  Mr.  Justice 
Richardson. 

I  will  first  notice  the  minor  grounds  of  the  motion.  It 
is  not  denied,  that  the  justices  had  taken  the  oaths  of 
office  before  two  justices  (one  of  the  quorum)  agreeably 
to  the  act  of  1 800,  (2  Faust  360 :  J  But  the  act  of  Decem- 
ber 1819,  enacts,  that  thereafter  *'  all  justices,  &c.  now  in 
commission,  v/ho  have  not  qualified  before  the  governor, 
shall  within  ninety  days  after  the  passing  of  this  act,  qual- 
ify before  the  clerks/^  Src. 
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It  might  be  said,  with  great  reason,  that  this  act  cannot 
embrace  justices  who  had  been  duly  qualified  under  tlic 
act  of  1800,  and  who  were  truly  in  commission  at  the 
time  of  passing  the  act  of  December  last,  but  must  have 
been  intended  to  give  a  second  opportunity  of  qualifying, 
to  certain  justices,  who  had  erroneously  taken  the  oaths 
of  office  before  some  one  of  the  judges  or  other  magis- 
trate, and  not  before  either  the  governor,  according  to  the* 
act  of  1778,  or  before  two  justices,  according  to  that  of 
1800,  either  of  which  would  have  been  sufficient. 

In  the  case  of  the  State  vs.  Hayxvard^  (1  Nott  £sP  JPCord 
546,)  for  perjury,  itappearcd  on  the  part  of  the  state,  that  the 
justice,  before  whom  the  oath  had  been  taken,  had  himself 
taken  the  oaths  of  office  before  a  single  judge  only,  instead 
of  the  governor,  or  of  two  justices  under  the  acts  before 
noticed,  whereupon  it  was  decided,  that  perjury  could  not 
be  predicated  of  the  swearing,  however  false.  From  this 
decision  there  appears  to  have  arisen,  a  notion,  that  jus* 
tices  must  have  qualified  before  the  governor;  and  hence  ^ 
probably  the  peculiar  phraseology  of  the  act  of  December 
last,  i.  e.  "  who  have  not  qualified  before  the  governor,'' 
Sec.  as  if  the  act  of  1800  had  been  laid  aside.  Surely  the 
act  could  not  have  been  intended  to  disfranchise  men  duly 
in  office,  though  they  had  not  qualified  before  the  gov- 
ernor ;  but  was  evidently  to  reinstate  such  as  had  taken 
the  oaths  irregularly.  Now  the  justices  before  ns  had 
taken  the  oaths  of  office  duly  and  properly  under  the  act 
of  1800;  and  through  abundant  caution  they  again  quali- 
fied before  the  clerk,  under  the  act  of  December  last,  an4 
within  the  ninety  days  prescribed,  i.  c.  (the  one  on  the 
19th  January,  and  the  other  on  the  16th  March.) 

Again,  the  condemnation  which  is  to  be  carried  into 
effect  now,  was  made  before  the  act  of  December  last ; 
and  the  sentence  was  finally  pronounced  since  the  justices 
qualified  under  that  act,  i.  e.  in  April.  Admitting  then, 
that  the  pronunciation  of  the  sentence  in  January  was  a 
nullity,  as  being  before  their  qualification,  under  the  act 
cf  December,  yet  passing  the  sentence  in  April,  being  after 
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such  second  qualification,  was  legal^  and  under  that  view 
had  become  indispensable. 

Let  us  now  enquire,  if  the  office  of  a  justice  cannot  ex« 
ist,  unless  he  has  signed  the  roll  under  the  act  of  1778  ? 

The  words  of  this  act  are,  &c.  "  shall  at  the  time  of 
qualification,  sign  a  roll,  which  shall  be  lodged  in  the  se- 
cretary's office,  that  all  persons  may  resort  thereto  for  their 
information,  and  thereby  discover  who  are  acting  magis- 
trates;" and  then  proceeds  to  inflict  a  penalty  upon  such 
as  take  upon  themselveb  to  act  without  complying  with 
such  directions.  But  this  act  does  not  make  the  signing  the 
roll  a  condition  precedent  to  going  into  office  ;  though  it 
very  wisely  holds  out  the  terror  of  punishment  for  neglect* 
iag  to  sign  it. 

I  will  now  turn  to  the  most  important  question  madf  in 
the  case  :  Is  a  comraiasion  indispensable,  in  order  todis*- 
charge  the  duties  of  a  public  office  ?  All  that  we  find  itt 
the  constitution  upon  the  subject,  is  in  the  3d  Sec,  of  the 
8th  Art.  to  wit ;  *^  All  commissions  shall  be  in  the  name, 
and  by  the  authority  of  the  State  of  South-Carolina,  to  be 
sealed  with  the  seal  of  the  state,  and  be  signed  by  the 
governor." 

In  the  6th  Art.  the  oath  of  office  is  prescribed,  pre- 
ceded by  the  following  absolute  requisition,  to  wit :  "  AH 
persons  who  shall  be  chosen  or  appointed  to  any  office  of 
profit  or  trust,  before  entering  on  the  execution  thereof, 
shall  take  the  following  oath,  &c.  Mark  the  distinction; 
the  oath  is  required  to  be  taken  before  entering  upon  the 
discharge  of  official  duties,  while  commissions  are  no- 
ticed, only  bearing  a  certain  style  of  authority,  and  the 
seal  of  state,  and  to  be  signed  by  the  governor.  Here  so 
much  is  left  to  construction,  that  it  might  suffice  to  say, 
at  least  as  it  regards  Justices  of  the  Peace,  that  no  com- 
mission having  been  ever  issued  to  any  of  them  since  the 
constitution  of  1791,  if  before,  such  long  practice,  pre- 
supposes a  rational  foundation.  And  such'  tmiformity, 
from  the  adoption  of  the  constitution,  must,  upon  a  ques- 
tion of  any  uncertainty,  have  somewhat  of  the  weight  of 
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cotemporaneous  exposUions.      For   a   construction  thus 
placed  by  long  usage,  in  such  a  case   a^.  t;,is,  conveys  the 
iinpressioa  that  the  opinions  of  the  sr.lUxl  had  been  ob- 
tained for  its  sanction.     To  change  it,  wouk\  he,    at  least 
inconvenient,.and  might  annul  the  pioccedings  of  ever)- 
Justice  in  the;  state.     The  constitution  is  no  more  than  a 
recognition  of  general  principles  ;    but  they  oittn  require 
an  explanation  of  their  true  import,  which  is  to  be  louncl  in 
judicial  decisions,    lesfislative   expositions   and  received 
practice.     These  explain  and  illustrate,  and  lin..lly  fix  one 
precise  understanding;    without  ^vhich,   %vords  are   too 
variable,  and  general  principles  too  easily  perverted,  to  l>c 
relied  upon.     But  is  it  not   at   least   doubtful,  whether  a 
commission  is  not  esseutial  to  the  discharge  of  official  du- 
ties generally  ?  We  take  our  principles,   and  derive  our 
theory  from  the  English  Common    Law.     Let  us  regard 
i^  but  principally  its  reason.      Commissions,  it  is  said, 
must  be  by  deed,  (2  Salk.  536,)  and  words  of  creation  must 
be  used,  as  constitutmus,  ^c.  (16  Vincr  102.-)  Its  general 
definition  is  the  warrant,  or  letters  patent,  which  authorize 
the  nominee  to  act  or  determine.     The  same  as  deUgatio 
in  the   Civil  Law,' C^e  title  Commhsion  and  Officer,  in 
Jacob  and  VinerJ  and  at  Common  Law,  the  Commission 
ceases  with  the  demise  of  the  King,     f^!/^'"'  289.)     In 
England,  the  King  may  command  the   services  of  every 
subject.     (1  SalL  168.)     lie  is  the    head  of  the  Church, 
the  fountain  of  honor,  and  the  source  of  judicial  and   mi- 
nisterial power.     He  is   the  universal  <!flicer  from  whom 
all  offices  are  said  to  be  derived.     (^12    Co.  116.     1  RoL 
206.     1  Black,  tit.  Prerogative. J  'Ihis  is  strictly  the  En- 
glish Common  Law  theory.     For  instance,  from  the  Aula 
Regis,  he  parcelled  out  his  judicial   functions  ;  and  from 
the  executive  chair,  he  continues  to  delegate  his  minis- 
terial powers.     Every  office  there  eminates  then  from  this 
effusive  regal  source,  and  every  officer,  even  the  prime 
minister,  whom  one  might  fairly  deem  the  true  executive, 
is  but  die  Phaeton  of  his  day. 

Regarding  then  the  common  law,  we  easily  perceive. 
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Ivhy  a  commission  may  be  essential  under  the  English 
government.  There/m  a  word,  it  is  at  once,  the  expression 
of  the  royal  will,  and  the  partial  delegation  of  his  power. 
There,  for  the  purposes  ot  his  office,  the  officer  is  the  agtnt 
of  the  king,  and  the  commission  is  his  letter  of  attorney, 
wherein  he  finds  his  power,  of  what  kind,  and  to  what 
extent.  But  take  away  the  reasons,  and  the  same 
consequences  do  not  ft.«ilq\v.  In  this  country  the  officer 
derives  no  power  from  the  chief  miigistratc.  In  this  slate, 
indeed,  he  has  not  much  to  spare;  and  the  commission 
becomes  the  mere  certificate  of  election,  or  the  formal 
annunciation  of  appointment :  And  the  incumbent,  both 
in  theory  and  practice,  is  to  regard  the  constitution  and 
laws  of  the  people,  whose  minister  he  is,  as  his  only  letters 
of  attorney.  Here  then  the  commission  constitutes  no 
part  of  the  authority  or  qualification  of  an  officer,  and  in 
a  question  upon  his  functions  or  immunities,  has  as  little 
to  do  as  the  mode  of  conveyance  through  which  the  com- 
mission may  be  sent  to  him.  fSee  1  Crunch  Marbury  vs. 
Madi8on.J  And  the  true  constitutional  qualification,  I 
mean  the  oath  of  office,  may  be  taken  before  or  after,  and 
has  no  essential  relation  to,  or  dependence  upon,  the  com- 
mission. 

The  motion  is  therefore  dismissed. 

Justices  Johnson^  Colcocij  Nott^  and  Hugtr^  concurred. 

Mr.  Justice  Gantt  dissented. 

Sogers^  for  the  motion. 
JVilliams  &?  Nott^  contra. 

mil',  fa  II  v^ 

William  M'Cullough  vs.  Joseph  MXullough. 

A  landlord  brought  an  action  on  the  case  against  his  tenant  for 
,  waste  committed  on  the  premises,  and  the  declaration  contained  a 
count  in  trover  for  the  conversion  of  a  quantity  of  plank,  &c.  Plea, 
not  guilty,  and  verdict  for  the  landlord  for  eight  dollars,  ruled,  that 
the  plaintiff  was  not  entitled  to  costs  unless  he  recovered  20/.  cur 
rcncy,  as  tlie  right  and  title  of  property  was  not  put  in  issue. 
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XrIED  at  Greenville,  Spring  Term,  182a 
.  The  plaintiff  brought  an  action  against  the  defend^nt^ 
who  was  his  tenant,  for  waste  committed  on  the  premises 
during  the  term,  and  the  declaration  contained  also  a  count 
in  trover  for  the  wrongful  conversion  of  a  quantity  of 
plank  and  scantling. 

It  was  admitted,  that  the  plank  and  scantling  were  a 
part  of  the  materials  of  a  house,fhe  pulling  down  of  which 
was  the  waste  complained  of. 

The  defendant  pleaded  not  guilty,  generally,  and  a  ver- 
dict was  found  for  tight  dollars  for  the  plaintiff. 

The  clerk  refused  to  tSLxfuIl  costs  for  plaintiff^  and  the 
question,  whether  he  was  entitled  to  full  costs  or  not,  came 
before  the  court  in  the  form  of  a  ride  against  the  clerk. 

The  Presiding  Judge,  being  of  opinion,  that  he  was  not, 
dismissed  the  rule,  and  a  motion  was  made  to  reverse  that 
(decision  and  to  make  the  rule  absolute. 

Mr.  Justice  Jchnson^  who  decided  the  cause,  delivered 
the  opinion  of  the  Court. 

Costs  were  not  allowed  at  common  law.  The  right  of 
the  plaintiff  to  have  his  costs  taxed  in  this  case,  depends 
therefore  on  the  construction,  or  rather  application  of  the 
acts  of  the  legislature,  regulating  them.  The  act  of  1799, 
fl  Brev.  194,  tit*  costs^  ss»  19,J  provides,  that  thereafter, 
"  In  all  actions  of  trespass  to  try  titles  to  land ;  in  all 
actions  of  trespass  on  the  case ;  in  all  actions  of  trover, 
and  in  all  actions  of  detinue,  or  any  ofthem^  brought  to 
establish  or  try  the  right  or  title  in  aiiy  hi?id  of  property^ 
if  the  plaintiff  establishes  his  right  of  property  therein,  he 
shall  in  every  such  case  recover  and  have  his  full  costs  of 
suit,  whenever  the  verdict  shall  be  above  four  dollars." 
If  this  case  falls  within  the  class  of  cases  pointed  out  by 
this  act,  the  plaintiff  would  be  entitled  to  have  bis  full  costs, 
if  not,  it  comes  within  the  general  provision  of  the  act  of 
1744 ;  (P.  Z.  214.^  and  he  must  recover  20/.  currency, 
(g  12  24,)  to  entitle  him  to  costs. 

To  entitle  a  plaintiff  to  full  costs  where  the  damages 
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recovered  exceed  four  dollars  only,  the  act  of  1799, 
makes  it  an  indispensable  ingredient,  that  it  should  have 
been  brought  **  to  establish  or  try  the  right  or  title^*  to 
property,  and  ^he  only  mode  of  ascertaining  for  what  pur- 
pose an  action  was  brought  is  by  the  inspection  of  the 
record.  Let  us  then  examine  this  record  and  enquire 
whether  it  was  brought  to  try  the  right  of  property.  It  is 
an  action  on  the  case,  anfl  the  plaintiff  declares  for  waste 
committed  by  the  tenant ;  so  far  the  plaintiff  assumes  a 
right  of  property  in  himself,  and  does  not  propose  to  put 
that  question  in  issue,  nor  is  the  right  of  property  neces- 
sarily involved,  nor  does  the  plea  of  not  guilty  put  it  in 
issue  ;  it  in  effect  denies  the  waste  only.  The  defendant 
may  however  put  it  in  issue,  if  he  thinks  proper  by  con^ 
testing  the  plaintiff's  right  of  property,  by  the  pleas  of 
liberum  tenementum  or  nil  habuit  in  tenementis  ;  but  until 
he  does  so,  the  right  of  property  is  not  the  subject  of 
dispute. 

It  is  urged,  however,  that  by  the  addition  of  the  count 
in  trover,  the  right  of  property  was  put  in  issue,  and  that 
the  plaintiff  is  therefore  entitled  to  costs.  I  am  not  dis- 
posed to  enter  into  an  enquiry,  whether  this  count  can  be 
regularly  joined  in  an  action  for  waste,  perhaps  it  may  ; 
but  I  will  remark,  that  the  action  of  trover  does  not  neces- 
sarily involve  the  right  or  title  to  property,  as  where  it  is 
brought  for  a  temporary  conversion  ;  but  in  any  view  of 
it,  I  think  it  cannot  avail  the  plaintiff.  It  is  admitted^ 
that  the  count  for  trover  was  intended  to  cover  the  waste 
complained  of,  so  that,  in  point  of  fact,  the  title;  to  property 
did  not  come  in  issue,  nor  was  it  necessarily  in  point  of 
law.     The  motion  is  refused. 

Justices  Coicociy  Nott^  and  Richardson^  concurred.    . 

Mr.  Justice  Gantt  dissented, 
Mr.  Justice  Huger  absent. 

Earle^  for  the  motion* 
M^Duffie^  contra. 
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Jarvis  AsHBELLt;^?.  Martin  Witt. 

it  \B  not  actionable,  to  say  of  a  man,  "  he  swore  a  d d  lie  before 

*Sqi'>c  Lamkin/*  and  ihai  **he  wus  follow orn,  and  that  he  (tlie  do- 
fcudant)  would  oveitaiow  his  oail),  so  ihat  it  should  never  huit  a 
neg-io/* 
"Where  VI ords  are  not  actionable,  without  a  coloquium^  of  which  no 
,  evidence  is  given,  the  case  will  not  be  referred  to  the  jury ;  but  th^ 
Court  will  nonsuit  the  plaintiff. 

Jl  RIED  before  Mr.  Justice   Richardson^  at  Edgefield^ 

March  Ttrm,  1819.  . 

.    In  this  case  the  plaintiff  proved  that  the  defendant  sai<l 

**  he  swore  a  d d     lie  before  'squire   Lamkin,  and 

that "  the  plaintiff  was  forsworn,  and  he  the  defendant 
would  overthrow  his  oath,  so  that  it  should  never  hurt  a 
negro,"  It  was  also  proved,  that  Lamkin  was  notoriously 
an  acting  magistrate. 

On  this  evidence,  the  Judge  nonsuited  the  plaintifi', 
which  nonsuit  he  moved  to  set  aside  ; 
.  1st.  Because  words  are  to  be  taken  in  the  sense  in  which 
they  would  be  received  by  the  common  sense  of  those 
who  hear  them,  and  consequently  the  words  used  were 
actionable. 

2d.  Because  it  ought  to  have  been  submitted  to  the 
Jury  to  decide  upon  the  construction  of  the  words  :  What 
charge  is  actionable,  is  matter  of  law ;  but  what  words 
amount  to  that  charge,  is  matter  of  fact,  upon  which  the 
plaintiff  had  a  right  to  the  opinion  of  the  Jury. 

Mr.  Justice  Richardson  delivered  the  opipion  of  the 
Court. 

It  was  not  seriously  argued  that  the  slanderous  words 
charged  and  proven,  are  actionable  per  ,^e.  If  it  hnd  been 
contended  that  they  were  50,  the  case  from  2  John.  10, 
(Ward  vs.  Clark^)  and  from  8  John.  109,  (Vau^h  t'?- 
Havens^)  would  have  been  a  conclusive  answer  to  the 
argument.. 
,■  But  it  was  argued  that  in  as  much  qs  there  was   a  col 
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ioquium  laid  in  the  declaration,  by  which  the  words  were 
made  to  relate  to  and  mean  a  charge  of  perjury,  supposed  to 
have  been  committed  by  the  plaintiff,  when  giving  evi- 
dence in  a  named  judicial  proceeding,  that  the  testimony 
should  have  been  left  to  the  Jury  to  determine  if  the  al- 
legation of  a  colloquium  had  not  been  made  out,  and  there- 
by the  words  constitute  a  charge  of  perjury. 

Every  material  aller,'ation  must  be  proven;  and  if  there 
be  any  evidence  adduced  to  prove  it,  the  Juryyre  to  deter- 
mine if  the  proof  be  full  and  conelubive.  But  if  there  be 
no  proof  of  the  allegation,  the  Judge  is  to  decide  ;  for  then 
there  is  no  case  to  be  submitted  to  the  Jury.  Now  there 
was  not  a  word  proven  of  the  colhguium^  without  which, 
the  words  were  not  actii.nable,  for  the  addition  of  "before 
'squire  Lamkin  is  surely  no  colloqurum  of  a  judicial  pro- 
ceeding ;  and  the  mere  allegation  in  the  declaration  can- 
not prove  itself.  It  follows  that  the  words  not  being  ac- 
tionable in  themselves,  and  not  beiny  changed  from  their 
usual  import,  by  attending  circijmstances  actuall}'^  proven^ 
jhe  nonsuit  was  proper,  and  the  motion  is  dismissed. 

Justices  Colcock^  Nott^  Gantt  and  Johnson^  concurred. 

JSPDufic^  for  the  motion. 
Jeter ^  contra. 


Ann  Reynolds  ads^  The  State. 

'ill  Inuictmcnt  xindcr  the  act  of  1816,  to  prevent  paming-,  against  a  per- 
son for  p^nnlttlnp;'  persons  to  play  at  cards  in  her  house,  being  a  public 
house,  is  not  jtood,  imless  it  state  that  the  persons  were  playing  at  such 
games  as  were  not  excepted  in  the  act;  and  where  a  conviction  hai 
taken  place  on  biich  an  indictment,  judgment  will  be  arrested, 
"Where,  in  the  enactint:^  clause  of  an  rc%  exceptions  are  enumerated,  it 
will  be  necessary,  in  an  indictment  under  the  act,  to  negative  the  ex- 
ceptions. 

iHE  defendant  in  this  case  was  indicted  under  the  act 
of  1816,  entitled,  "  an  act  the  more  effectually  to  prevent 
;hc  pernicious  practice  of  gaming." 
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The  act  pravides,  that  if  any  person  or  persons,  shaE 
play,  &c.  ^^  at  any  game  or  games  with  cards  or  dice,  &c* 
except  the  games  of  billiards,  bowls,  chess,  backgammon^ 
drafts  or  whist,  when  there  is  no  betting  on  the  said  games, 
&c."  such  person  or  persons,  upon  being  convicted  there- 
of, shall  be  imprisoned,  &c.  The  act  then  goes  on  to 
subject  the  keepers  of  public  houses  under  the  like  cir- 
cumstances to  the  same  penalties. 

This  indictment  states,  that  the  defendant,  in  a  certain 
public  house,  being  possessed  and  occupied  by  her,  per- 
mitted *'  Cassity  and  divers  other  idle  and  dissorderly  per- 
sons to  be  and  remain,  and  then  and  there,  in  her  presence, 
to  play  at  cards,  contrary  to  the  form  of  the  act  of  as- 
sembly." 

The  defendant  was  convicted,  and  this  was  a  motion  '^n 
arrest  of  judgment,  on  the  ground,  that  there  did  not  ap- 
pear to  be  any  offence  charged  in  the  indictment. 

Mr.  Justice  Kott  delivered  the  opinion  of  the  Court. 

An  indictment  is  said  to  be  a  plain  brief  and  certain  nar- 
rative of  an  offence  committed  by  any  person,  and  of  those 
necessary  circumstances  that  concur  to  ascertain  the  fact  and 
its  nature.  And  it  must  state  the  crime  with  as  much  cer- 
tainty as  the  nature  of  the  case  will  admit.  In  this  case 
the  defendant  is  merely  charged  with  permitting  persons 
to  play  cards  at  her  house.  And  as  that  is  not,  under  all 
circumstances,  unlawful,  she  may,  for  any  thing  that  the 
Court  can  perceive,  be  innocent  of  any  offence. 

But  it  is  contended,  that  it  is  not  necessary  to  state  in 
an  indictment,  that  the  defendant  does  not  come  within 
the  exceptions  of  the  act,  or  to  negative  the  provisos  it 
contains.  This  appears  to  be  a  correct  position,  when  the 
provisos  and  exceptions  are  in  distinct  clauses  of  the  act. 
But  if  they  are  contained  in  the  enacting  clause,  it  will  be 
necessary  to  negative  them,  in  order  that  the  description 
of  the  crime,  may,  in  all  respects  correspond  with  the  act. 
(1  Chit.  Crim,  Law^  192,  284.)  The  indictment  ought^ 
therefore,   to  have    stated,  that  the  persons    so   play- 
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ing,  were  betting  on  the  game,  or  it  should  have  negatived 
the  exceptions,  or  iu  some  other  manner  set  out  the  facts, 
90  that  it  might  appear  that  the  defendant  had  committed 
some  one  of  the  offences  prohibited  by  the  act.  The 
Court  is  of  opinion,  that  the  offence  is  not  set  out  with 
sufficient  precission,  and  that  the  judgment  must  be 
arrested. 

Justices    Colcocij    Ganttj    Johnsoriy  Richardoon  and 
Huger^  concurred. 

Levy^  for  the  motion. 
Starky  Solicitor,  contra. 


Samuel  Foster  et  ah  vs.  Samuel  Cherry. 

Id  an  action  of  trover  for  certain  negToes  where  they  had  been  forr 
mally  delivered  to  the  plaintiif  aiul  a  deed  executed  to  him  ai  the 
same  time  for  them,  he  cannot  recover,  .unless  he  produce  the  deed 
or  show  the  loss  of  it. 

Where  a  father  had  a  deed  written,  of  certain  negroes,  to  his  children, 
and  he  makes  a  delivery  of  the  negroes,  and  immediately  afterwards 
executes  the  deed,  this  will  be  regarded  as  one  entire  Irunsuction. 

Where  a  deed  of  negroes  has  been  made  to  a  person,  ^nd  the  property 
delivered,  it  will  be  regarded  as  a  delivery  to  the  u&es  puinicd  out 
in  the  deed. 


Ti 


.  HIS  was  an  action  of  trover,  for  a  negro,  Joe,  tried 
before  Mr.  Justice  JohnsoTiy  at  Pendleton,  Spring  Term, 
1820. 

The  plaintiffs  claimed  under  a  gift  from  their  father, 
yohn  Crow  Foster ^  made  in  1808,  who  had  sold  Joe  to 
the  defendant,  in  March,  1816,  for  a  full  and  valiiable 
consideration. 

Reuben  UPKenzie^  called  by  the  plaintiffs,  swore,  that 
in  October  or  November,  1808,  he  was  sent  for  by  yohn 
Crow  Foster^  and  went  to  his  house,  and  he  stated  to  hink 
that  he  was  about  to  give  some  negroes  to  his  children, 
the  plaintiffs,  all  of  whom  were  then  young,  and  had  called 
en  him  to  be  a  witness  to  the  transaction ;  and  that  he 
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then  made  a  very  formal  delivery  to  them  of  several 
,  negroes,  and  among  ihem  the  negro  Joe,  by  declaring, 
that  '*  for  the  natural  love  and  aftVciion  he  had  for  them 
he  gave  and  delivered,  &c." 

A  number  of  witnesses  were  sworn  and  a  great  deal  of 
evidence  given  on  both  sidts,  on  the  question,  whether 
this  gift  was  fraudulent  or  not,  and  finally  John  J^PCros- 
key^  called  by  the  defendant,  stated,  that  he  was  present 
when  the  delivery  spoken  of  by  the  witness,  IWKenzie^ 
was  made,  and  agreed  wiih  him  as  to  the  time  and  manner 
of  it.  But  he  added,  that  yohn  C.  Foster  had  before 
procured  a  deed  to  he  written,'  gi\^ing  the  negroes  to  his 
children,  and  as  well  as  he  recollected,  it  contained  some 
provision  for  his  wife,  in  relation  to  the  same  negroes, 
and  that  he,  immediately  after  the  delivery,  executed  the 
deed,  and  himself  and  J^VKejizic  subscribed  it  as  witnesses,, 
and  that  it  was  delivered  to  Mr.  Samuel  Earle^  to  have  it 
recorded  in  the  clerk'^s  office,  and  that  he  had  not  seen  or 
heard  of  it  since. 

The  witness,  M'*Kenzie^  heing  called  again  and  re-ex- 
amined, accorded  in  this  further  statement  of  facts,  except 
that  he  had  no  recollection,  that  the  deed  contained  any 
provision  for  the  wife.  It  was  also  proved,  that  John 
Crow  Foster  retained  the  possession  of  Joe,  up  to  the  time 
of  the  sale  to  the  defendant,  and  that  the  pUiintifTs  were 
then  minors  and  lived  in  his  house. 

The  plaintiifs  being  unable  to  prove  the  loss  of  the  deed 
or  to  give  of  it  any  account  whatever,  the  counsel  for  the 
plaintiff,  on  the  suggestion  of  the  Presiding  Judge,  that 
without  some  proof  on  this  point,  the  verdict  must  be  for 
the  defendant,  suffered  a  nonsuit  with  leave  to  move  to 
set  it  aside,  on  the  ground  : 

That  the  delivery  anterior  to  the  execution  of  the  deed 
vested  the  right  of  property  in  the  plaintifTii,  and  they  had 
their  election  to  rely  on  the  parol  gift  and  delivery,  or  the 
deed. 


May  Term-  369 

The  opinion  of  the  court  was  deUvered  by  Mr.  Justice 
yohnsoTiy  who  tried  the  cause. 

The  position  assumed  in  the  grounds  of  this  motion, 
no  one  will  attempt  to  controvert,  for  where  there  is  a 
parol  gift  and  a  delivery  of  a  chattel  which  may  be  passed 
without  the  bolemniiy  of  a  deed,  no  subsequent  act  of  the 
donor,  by  deed  or  otherwise,  can  change  or  alter  thr.  right 
vested  by  it«  But  I  think  it  equally  clear,  that  it  has  no 
application  to  this  case* 

The  deliveiy  of  a  chattel  docs  not  necessarily  vest  an 
absolute  and  unqualified  property  in  the  receiver.  The 
giver  has  the  right  to  direct  to  what  uses  and  by  what 
tenure  it  is  to  be  held.  In  this  case  it  is  contended,  that 
the  delivery  and  the  declaration  accompanying  it  prove  the 
intention  of  the  donor  to  give  an  absolute  and  unqualified 
property.  But  this  is  not  the  best  evidence  the  nature  of 
the  case  admitted  of ;  there  was  a  deed  executed  at  the 
time  and  no  account  has  been  given  of  it,  and  the  witnessed 
disagree  about  the  contents  of  it. 

It  is  said  however,  that  the  delivery  was  prior  in  point 
of  time  to  the  execution  of  the  deed,  and  therefore  suc- 
ceeded it.  When  we  are  prepared  to  exclude  a  part  of 
the  res  gestce  or  to  garble  evidence  by  admitting  that 
which  makes  against  a  part)%  and  excluding  that  which 
makes  for  him,  this  doctrine  may  be  held,  but  not  before. 
It  will  be  recollected,  that,  in  this  case,  the  donor  had 
procured  the  deed  to  be  written  before,  and  executed 
immediately  after,  the  delivery ;  now  cither,  without  the 
aid  of  the  other,  would  have  passed  the  property,  but  both 
constituted  one  entire  transaction,  and  the  deed,  being  a 
part  of  the  res  gestce^  was  the  best  evidence  of  the  inten- 
tion of  the  parties,  and  ought  to  have  been  produced  or 
accounted  for. 

The  fact,  that  the  witness  thought  the  deed  contained 
a  provision  for  the  wife,  furnishes,  I  think,  a  practical 
illustration  of  the  correctness  of  the  rule.  If  this  be  true^ 
it  may  contain  provisions  inconsistent  with  their  right  to 
recover,  and  properly  does,  as  the  wife  is  still  living,    i 

47 
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IfTouId  ndt  willingly  impute  to  ady  man  the  madness  and 
folly  of  making  a  formal  and  unqualified  gift  to  his  chil- 
dren, when  he  had  before  procured  a  deed  to  be  written 
declaring  his  intention  inconsistent  with  it,  and  imme- 
diately, in  the  same  moment,  affixed  his  hand  and  seal  to 
it.  The  delivery  therefore  cannot  be  otherwise  regarded 
than  as  a  delivery  to  the  uses  pointed  out  in  the  deed. 

The  miotion  must  be  discharged. 

Justices  Colcocky  Nott^  Richardson^  and  Gantfi  con- 
curred. 

Mr.  Justice  Huger  absent. 

WDupe^  for  the  motion. 
D(xviSj  contra. 

William   Aikin  vs.  William  Durei^t  and  Abram 

DCREN. 

Xn  unsealed  instrument  of  writinjf  in  the  form  of  a  penal  bond, 
whereby  Thomas  &  A.'B.  Duren  Jictnovirledged  themselves  held  and 
firmly  bound  in  a  certain  sum,  for  value  received,  with  a  conditioii 
that  the  o^i^ation  shall  be  void,  if  the  defendants  should  pay  the 
half  of  a  debt  due  by  Duren  &  Ballard,  is  not  void  under  the  statute 
of  iraudfl,  as  being  an  undertaking  to  pay  the  debt  of  a  third  person. 

-raj 

M.  HIS.  was  an  action  of  Assumpsit,  tried  at  Camden' 
Spring  Terrti,  1820,  before  Mr.  Justice  Coicock,  on  ilkc 
following  note  or  instrumeot  of  writing  : 

South'CaroIina — Kershaw  district, 

Itnow  all  .men  by  these  presents,  that  we  the  under- 
signed, are  held  and  firmly  bound,  unto  William  Aikin,  of 
'  Charleston,  in  the  sum  of  fooirteen  hundred  dollars,  which 
lias  been  for  value  received,  this  28th  day  of  August,  1819. 

The  condition  of  the  above  obligation  is  such,  that  if  the 
'tindersigned  should  pay,  or  cause  to  be  paid,  to  William 
Aikin,  one  half  of  a  debt  on  several  notes  of  hand,  which 


are  due  by  the .  firm  of  Duren  &?  Ballard^  which  in  the 
whole,  amount  to  about  twenty-six  hundred  dollars,  and 
docs  not  exceed  in  the  whole,  twenty-eight  hundred, 
the  above  obligation  to  be  null  and  void.  Witness  our 
hands  and  seals,  this  28tb  d^y  of  August,  1819. 

Thomas  Duren,  jun. 

A.  B.  Duren. 

The  Presiding  Judge,  being  of  opinion,  that  this  con- 
tract came  within  the  principles  of  the  case  of  Stephens^ 
Ramsay^  is?  Co,  vs.  Winn^  decided  in  this  Court,  in  the 
year  18 — ,  which  was  held  to  be  void  under  the  Statute 
of  Frauds,  nonsuited  the  plaintiff.  This  was  a  motion  to 
set  aside  that  nonsuit. 

Mr.  Justice  Nott  delivered  the  opiniqn  of  the  Court 
The  only  question  in  this  case,  is,  whether  the  contract 
appears  on  its  face  to  be  within  the  Statute  of  Frauds,  an4 
therefore  void  under  that  statute.  This  instrument  is  in 
the  form  of  a  penal  bond.  The  first,  or  obligatory  part  is 
merdy  a  note  of  hand.  It  purports  to  be  an  original  un- 
dertaking, and  for  a  valuable  consideration.  The  con- 
dition is  no  part  of  the  contract.  It  only  provides  a  me- 
thod by  which  the  contract  maybe  avoided.  And  if  it 
was  expressly  stated  to  be  by  the  payment  of  the  debt  of 
a  third  person,  I  should  not  consider  it  as  coming  within 
the  Statute  of  Frauds,  because  it  appears  to  be  founded  on 
a  good  consideration. 

The  case  of  Stephens^  Ramsay^  &?  Co.  vs.  Winn^  was  a 
promise  to  pay  the  debt  ofa  third  person,  without  showing 
any  consideration,  or  even  expressing  that  it  was  for  valu^e 
received.  But  even  if  we  look  to  the  condition  in  this  in- 
strument, we  are  not  bound  to  conclude,  that  this  was  an 
undertaking  to  pay  the  debt  of  a  third  persgn.  The  debt 
to  be  paid  was  due  from  Duren  £sP  Ballard.  It  may  be, 
that  Duretiy  one  of  the  payers  of  those  notes,  is  one  of  the 
parties  to  this  contract.  We  are  not  to  presume  that  he  is 
another  person.  It  is  nothing  more  then,  than  a  renev^al  of 


97^  Coliimbia,  1820, 

his  note  for  the  payment  of  which,  the  other  has  become 
his  security. 

It  does  not,  therefore,  appear  to  be  a  contract  within 
the  Statute  of  Frauds,  and  the  motion  must  be  granted. 

Jxisticcs  yohnsojij  Colcock^  Richardson^Tmd  Huger^  con- 
Cu-rred. 

•   Mr.  Justice  Gantt  absent  from  indisposition. 

Levy  &f  iirWil/tey  for  the  motion* 
Evans ^  contra. 

fa. J — Stepheits,  Rimsat,  &  Co.  V9.  Htchard  Wimr. 

MOTION  to  set  aside  a  nonsuit,  and  ^rant  a  new  trial.  Action  o£ 
assumpsit  on  a  promissory  note  of  hand,  brought  to  trial  before  Mr. 
Jlustice  Brevard^  at  Fairfield,  November  Term,  1809. 
.  The  note  produced  in  evidence  was  in  these  words:  "I  promise  to 
pay  Stephens,  Ramsay,  &  Co.  or  order,  one  month  after  date,  the  sum 
pf  16/.  15».  2d.  sterling,  on  account  of  Doctor  Sti'-eet,  which,  when  paid, 
will  be  in  full  to  this  22d  March,  1786.  Rd.  Wixtt."  It  was  objected 
by  Evans,  for  the  defendant,  that  this  evidence  amounted  only  to  a 
promise  to  pay  the  debt  of  another;  and  that  by  the  statute  of  frauds, 
the.  defendant  was  not  legally  chargeable,  as  the  note  did  not  amount 
to  an  a^rreenysnt  to  pay  the  debt  of  another^  nor  wjis  it  such  a  note,  or 
memorandum  of  an  agi^ecmmt  to  pay  the  debt  of  another,  as  the  statute 
requires,  but  was  a  mere  naked  promise,  &c.  and  cited  the  case  of  Waio 
and  another  against  Warltcrs,  (5  East,  10,)  decided  in  the  year  1804. 

Clarke  argued  to  the  contrary. 
.  The  Presiding  Judge  said,  that  he  was  satisfied,  the  objection  was 
valid  and  ought  to  prevail.  He  did  not  consider  the  case  of  Wain  and 
another  vs.  "Warlters,  as  authoritatively  binding,  but  thought  the  rea- 
soning contained  in  it  answerable  to  show,  that,  to  oblige  one  man  to 
answer  for  the  debt  of  another,  there  must  be  an  agreement  in  -writings 
or  a  note,  or  memorandum  of  an  agreemeni  in  icriting.  The  word 
•*. agreement,"  he  said,  has  a  technical  meaning,  extending  to  the  con- 
sideration of  the  promise  as  well  as  to  the  promise  itself. 

The  writing  therefore  which  is  competent  to  bind  one  man  to  pay 
the  debt,  or  answer  for  the  default  or  miscarriage  of  another,  must  ex- 
press the  consideration.  And  parol  evidence  of  such  consideration 
IS  inadmissible. 

He  therefore  held,  that  the  written  promise  given  in  evidence  was 
nvdnm  pactum,  as  it  appeared  to  have  been  made  without  any  con- 
sideration.   A  nonsuit  was  ordered. 

The  motion  was  argued.  May  4,  1810,  before  all  the  .Tudgcs. 

Jlooker^  in  support  of  the  motion,  agreed  to  the  doctrine  laid  down  by 
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the  reporting  Jiidg^e ;  but  contended  it  did  not  apply  to  tb«  c$ae.  The 
note,  he  said  was  not  a  promissory  note,  }*.  e.  a  note  to  pay  money  at  all 
events  He  quoted  (1  Sel.  264.  1  Esp.  Dig.  27.  Bail,  on  Bills,  13. 
1  Lord  Reymond,  131.)  He  insisted  it  was  not  a  case  within  the  Stat- 
ute of  Frauds.    The  note,  he  said,  import  ed  a  consideration,  8cc. 

Stark,  on  the  contrary,  cited  1  Saund.  21i)-ll,  Wms.  Ed.  note. 

The  case  remained  under  consideration  till  NoTember,  1812«  when 
it  was  decided,  that  the  motion  should  not  be  g^nted. 

Mr.  Justice  Sndth  dissented  from  the  rest  of  the  Goart»  and  was  of 
opinion,  that  the  nonsuit  ought  to  be  set  aside,  as  the  note  was  luffi' 
cient  to  take  the  case  out  of  the  Statute,  importing;  a  aufficietit  con- 
sideration on  the  face  of  it. 

The  other  Judges  concurred  in  opinion  with  the  Judge,  who  ordered 
the  nonsuit.     (MSS.  of  Mr.  Justice  Brevard.  J 

JVotc.—Sce  3  John.  (New-York  Term  Rep.  210.)  Act  of  assimipail^ 
(Sears  vs.  Brink  et  a1.)  on  articles  of  agreement,  viz.  "this  is  to  cer- 
tify, that  so  much  is  the  balance  due,  Sec.*'  objected  that  no  consideration 
appeared. — Anawered  that  consideration  may  be  proved  by  parol, 
thougfh  the  promise  be  in  writing.  Per  Cur.  The  consderation  must 
be  expressed   in  writing — th«  whole  nerreemtnU  must  be  in  writing. 

6  East,  307,  (Egerton  vs.  Mathew,)  action  on  the  case  for  not  paying 
for  certain  goods  contracted  for,  by  the  following  memorandum  in 
writing  :  We  agree  to  give  Mr.  Egerton,  \9d,  per  lb.  for  30  bales  of 
cotton,  &c. — objected,  no  consideration  appeared,  and  nonsuit  accord- 
ingly. Motion  to  set  aside  nonsuit.  Had  judged  that  the  case  wa» 
governed  by  the  17th  clause,  and  not  the  4th,  of  the  Statute  of  Frauds, 
which  concerns  agreements  to  pay  the  debt  of  another.  The  I7th 
clause  is  satisfied  by  "  some  note  or  memorndum  in  writing,  of  the 
Aar^-am,  signed,  &c.     (See  2  B.  &  P.   238.     1  Ves.jr.  351.    N.  S.) 

9  East,  548,  (Stadt.  vs.  Lill.  A.  D.  1803,)  a  guarantee  in  writing,  to  pay 
for  any  goods  which  the  vendor  delivered  to  a  third  person,  is  good 
within  the  4th  Sec.  of  the  Sutute  of  Frauds,  as  containing  a  sufficient 
description  of  the  consideration  of  the  promise,  viz.  the  delivery  of  the 
goods,  when  made,  as  of  the  promise  itself,  both  of  which  are  included 
in  the  word  •*  a^eementJ" 

Note  to  pay  §  60  in  cattle,  value  received;  not  necessary  to  prove  the 
consideration.      (Vide  7  John.  321."   3  Caines,   286.    7  T.  R.  350.) 

A  parol  promise  in  writing  is  not  valid,  unless  a  consideration  is  prov- 
ed; But  see  (3  Johns.  484.  2  Johns.  235.)  «<  Value  received,"  is^'ma 
yh«<;  evidence  of  corisiderntion  in  a  note  or  deed.  (7  John. '321.  10 
East,  451.  See  10  John.  501,  Fisher  vs  Fields.  Newld.  on  Contracts, 
210, 565.  4  Bro.  C.  C.  377.  4  Cranch,  229.  4  John.  236.  3  Do. 
310.    1  Atk.  13. 

J5ut  see  Vcs.  jr.  Lord  EldojC^  opinion  contrary  to  the  cases  in  East. 
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Leroy  Bussey  ads.  B.  Whitaker. 

Where  the  maker  of  a  promissory  note  had  made  his  mark  to  it,  and 
the  subscribing  witness  was  out  of  the  state,  proof  of  the  handwtit, 
ing  of  the  subscribing  witness  was  held  sufficient. 

]^Xr«  Justice  Nott  delivered  the  opinion  of  the  Court* 

This  was  a  Summary  Process  on  a  promissory  note, 
tried  before  me,  at  Edgefield,  Spring  Term,  1820. 

The  defendant  made  his  mark,  and  the  subscribing 
witness  was  out  of  the  state.  The  only  evidence  of  the 
execution  of  the  note  was  proof  of  the  hand  writing  of  the 
subscribing  witness.  I  thought  that  it  had  been  held  in 
this  state,  that  such  evidence  was  sufficient,  and  therefore 
gave  a  decree  for  the  plaintiff. 

This  was  a  motion  to  set  aside  that  decree,  and  to  grant 
a  nonsuit.  But  the  Court  are  unantmously  of  opinion, 
thatthedecree  is  in  conformity  with  the  decisions  which 
have  heretofore  taken  place  in  this  Court  on  the  same  ques- 
tion, and  that  the  motion  must  therefore  be  refused. 
;  Justices  ColcQck^  Gantt,  Johnson,  Richardson  and 
Huger^  concurred. 

yetffr,  for  the  motion. 
Glascock,  contra. 


W.  Hawkins  vs.  F.  Hatton  et  ux. 

In  an  action,  in  which  the  husband  is  answerable  in  damages,  the  dccU^ 
rations  of  tlie  wife  cannot  be  given  in  evidence. 

This  was  an  action  of  trespass,  tried  at  Newberry, 
before  Mr.  Justice  Nott,  Spring  Term,  1820. 

The  trespass  was  alleged  to  have'  been  committed  by 
the  defendant's  wife ;  and  the  only  testimony  offered  on 
the  part  of  the  plaintiff,  was  the  wife's  acknowledgment, 
that  she  had  committed  the  act ;  and  it  was  made  a  ques^ 
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tion,  whether  her  acknowledgments  could  be  given  in 
evidence  against  the  husband.  The  Presiding  Judge  re* 
jected  the  evidence  and  the  plaintiff  suffered  a  nonsuit,' 
This  was  a  motion  to  set  aside  that  nonsuit. 

Mr.  Justice  Nott  delivered  the  opinion  of  the  Court. 

The  only  direct  authority  which  I  have  been  able  to 
find,  applicable  to  this  case^  is  the  case  of  Denn  vs.  Joahuu 
White  &f  xvife,  (7  D.  &f  E.  112  J  The  court  there  says, 
"  that  the  wife's  confession  of  a  trespass  committed  by 
her  cannot  be  given  in  evidenct^,  to  affect  the  husband,  iii 
an  action  in  which  he  is  answerable  for  the  damages  and 
costs."  (PhiUipps  63.^  Lord  Coke  says,  a  wife  cannot 
be  produced  against  the  husband,  as  it  might  be  the  means 
of  implacable  discord  and  dissentim  between  them,  and 
ihe  means  of  great  inconvenience.  The  reason  for  txclu* 
ding  husband  and  wife  from  giving  evidence  either  for  or 
agamst  each  other,  is  founded  partly  on  their  identity  df 
interest  and  partly  on  a  principle  of  public  policy,  which 
deems  it  necessary  to  guard  the  security  and  confidericfe 
of  private  life  even  at  the  risk  of  an  occasional  failure  of 
justice.  (PhiUipps  63. J  It  appears  to  me,  that  this  cast 
comes  directly  within  the  policy  of  the  law.  If  a  wife 
cannot  be  a  witness  against  her  husband,  when  on  oath, 
a  fortiori^  her  declarations  ought  not  to  be  received  as 
evidence  against  him. 

The  motion  must  therefore  be  refused. 

Justices  Johnson^  Richardson,  and  Gantty  concurred. 

Mr.  Justice  Colcock : 

I  dissent.  I  think  the  case  does  not.  come  within  the 
reason  of  the  rule. 

Mr.  Justice  Huger  absent. 

j?a{/j/ief^,  for  the  motion. 
&N€al,  contra. 
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DiNTON  et  ux,  vs.  English  et  aL 

On  an  appeal  from  the  ordinary,  to  the  court  of'  coinmon  pleas,  it  was 
referred  to  ajury  to  try  the  validity  of  the  will;  the  jury  found  a 
^eidict  and  ealablished  the  will,  on  which  the  appellant's  counsel 
entered  up  judgment  and  issued  execution  for  costs,  which  on  m|tion 
waa  set  aaide  by  the  court 

XRIED  before  Mr,  Justice  Colcock^  at  Richland,  Octo- 
ber Term,  1818. 

This  was  a  motion  to  set  aside  a  judgment  and  execu- 
don  for  costs,  upon  the  ground,  that  the  plaintiffs  were  not 
authorized  to  enter  up  such  judgment  or  tax  any  costs  in 
the  case.  It  was  an  appeal  from  the  decision  of  the  ordi- 
nary, on  the  validity  of  a  will.  The  case  was  tried  by  a 
jury,  and  a  verdict  gi^cn,  which  went  to  establish  the  will, 
and  consequendy  ought  to  have  gone  back  to  the  court 
from  whence  it  came.  But  the  appt  Uant^s  counsel  entered 
up  judgment  in  this  court,  no  damages  having  been  givi-n 
by  the  jury,  and  taxed  his  costs,  and  issued  his  execution. 
The  Presiding  Judge  ordered  the  proceedings  to  be  set 
aside,  and  a  motion  is  now  made  to  reverse  that  decision, 
on  two  grounds : 

1st. — ^That  the  plaintiffs  are  entitled  to  costs. 

2d. — That  defendants,  taking  no  step  to  levy  proceed- 
ings after  such  a  lapse  of  time,  and  money  actually  paid 
to  the  sheriff,  have  concluded  themselves,  unless  they  can 
show  improper  taxation,  which  is  not  pretended. 

P  Mr»  Justice  Colcock  delivered  the  opinion  of  the  Court. 
At  common  law  no  costs  were  recoverable.  If  the 
plaintiff  did  not  prevail,  he  was  VLtacrcGd  pro /also  clamore^ 
if  he  did,  then  the  defendant  was  in  misericordia  for  his 
unjust  detention  of  the  plaintiff's  right,  and  therefore  >vas 
not  punished  with  the  expensa  litis  under  that  title.  But 
it  grew  into  a  practice  to  give  costs  in  the  damages  where 
damages  were  founds  and  as  lord  chief  baron  Gilbert  says, 
the  justices  would  sometimes  assess  costs  above  the  dam- 
ages.   (2  Qacon^s  Mr.  tit.  ccsts^  33,  letter  A.J    Then 
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came  the  statute  of  Glouctster,  which  gave  costs  ifi  certain 
cases,  and  afterwards  a  number  of  other  statutes  and  acts 
of  assembly ;  in  none  of  which  is  embraced  the  present 
case.  It  did  not  originate  in  our  court.  It  came  from  the 
court  of  ordinary ;  and  to  that  court  the  verdict  should 
haw  been  returned ;  there  if  any  where  the  appellant 
might  have  asked  for  costs.  It  is  analogous  to  an  issue 
oat  of  chancery.  The  cDsts  do  not  follow  the  verdict  as  a 
matter  of  course  ;  but  the  finding  of  the  jur}^  is  returned 
to  the  court  that  ordered  it,  where  the  costs  are  discre- 
tionary. f2  Bacon  56.J  Where  an  issue  feigned  is  or- 
dered by  the  court  and  a  verdict,  the  costs  may  be  made 
to  abide  the  event :  But  there  it  is  considered  as  a  case 
arising  in  the  court,  and  stands  on  the  footing  of  all  other 
causes  originating  in  the  court,  ancl  may  be  regulated  by 
any  order.  I  think,  I  may  venture  to  say,  that  this  judg- 
ment and  execution  is  without  precedent. 

The  motion  is  dismissed. 

Justices  Gantty  Johnson^  and  Huger^  concurred. 

Starke^  for  the  motion. 
Cliftoriy  contra. 


William  Caldwell,  Sheriff,  vs^  Ann  Boyd. 

Where  a  defendant  Is  unable  to  pay  the  gikol  fees  for  his  detention  in 
prison,  the  plaintiff  is  liable  to  the  sheriff  for  the  amount. 

X  HIS  way  a  summary  process  brought  to  recover  the 
amount  of  gaol  fees,  which  accrued  upon  the  confinement 
of  one  Thomas  &usby  by  virtue  of  a  ca.  sa.  at  the  suit  of 
the  present  defendant. 

The  leadmg  circumstances  of  the  case  are,  that  Busby 
ivas  arrested  and  confined  under  a  ca.  sa,  at  the  instance 
and  request  of  the  defendant  from  the  Tth  of  April  to  the 
1 1th  of  September,  1819;  when,  with  her  consent,  if  not 
at  her  instance  and  direction,  he  was  set  at  liberty,  being 
at  the  time  insolvent,  and  unable  to  pay  the  gaol  fees. 

48 
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The  cas«  was  tried,  Fall  Term,  1819,  at  Newberry, 
before  Mr,  Justice  Johnson^  who  nonsuited  the  plaintiff; 
the  present  is  an  application  to  set  aside  the  nonsuit,  and 
that  a  decree  be  entered  up  for  the  plaintiff,  for  the  amouBt 
of  his  demand. 

Mr.  Justice  Gantt  delivered  the  opinion  of  the  Court. 

From  every  view  which  I  can  take  of  the  case,  I  think 
the  plaintiff  entitled  to  recover  his  demand  for  gaol  fees,  of 
the  defendant.  As  sheriff  he  was  certainly  bound  to  take 
,  into  his  custody  the  body  of  Busby  under  a  ca.  sa»  and  it 
follows  as  clearly  to  every  mind,  that  he  was  equally 
bound  to  provide  sustenance  for  the  prisoner.  The  old 
rule  of  letting  a  prisoner  starve  in  the  name  of  God,  is 
rather  too  antiquate  for  modern  use.  It  is  st^^ted,  in 
argunient,  that  the  sheriff  was  told,  that  he  was  not  bound 
to  provide  for  the  prisoner.  Suppose  he  had,  under  this 
advice,  permitted  the  prisoner  to  perish  for  want  of  sus- 
tenance, who,  in  such  a  case,  would  not  consider  the  sheriff 
in  the  light  of  a  murderer  ?  And  would  it  not  he  a  reproach 
to  the  law,  if  in  such  a  case  he  could  not  be  made  to  suffer 
the  penalty  attached  to  that  crime  ?  I  think  it  would. 
The  prisoner  is  therefore  in  my  opinion  to  be  supported, 
'  and  the  expense /must  and  ought  to  fall  on  the  person  for 
whose  intended  benefit  the  party  was  deprived  of  liberty; 
all  the  analogies  of  the  law  are  in  favor  of  the  principle. 
It  may  be  a  hard  case  upon  the  defendant  to  have  to  pay 
those  costs,  after  losing  the  debt,  v.hich  the  ca*  sa*  was 
intended  to  secure,  but  it  often  occurs  that  good  money 
is  sent  after  bad,  and  both  finally  lost.  I  think  the  non- 
suit should  be  set  aside,  arid  the  cane  reinstated  on  the 
docket  for  trial  at  the  next  court. 

Justices  Richardson^  Cokock^  Nott^  and  Huger^  con- 
curred. 

Bauskett^  for  the  motion. 
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H.  E.  Macon  ys»  Nathazj  Cook  et  aL 

The  officers  who  compose  a  Court  Martial,  are  not  liable   to  an  action 
.  o^  trespass,  for  seizures  under  tlieir  sentence,  unless  malice  or  cor- 
ruption be  proven. 

JLRIED  before  Mr, •  Justice  Richardson^  at  Fairfield, 
Spring  Term,  1820. 

This  was  an  action  of  trespass,  for  taking  the  plaintiff's 
horse. 

The  defendants  were  officers  in  a  troop  of  cavalry,  and 
had  holden  a  court  martial  in  November,  1817,  to  try 
defaulters  at  a  regimental  muster;  and  had  fined  the^  plaintiff 
in  S7  21,  for  his  absence  therefrom,  had  issued  execu- 
tion and  taken  the  horse,  and  had  him  sold  to  pay  the 
fine. 

The  charges  were,  that  the  defendants  had  acted  ille** 
gaily,  &c.  and  finally,  it  was  contended,  that  their  motive 
was  corrupt,  &c.  To  prove  the  plaintiff's  case,  Samuel 
Barber  was  called.  He  swore  that  the  plaintiff  was  noti- 
fied several  timt^s  of  the  fine  imposed,  in  December.  In 
January,  the  witness'  rectived  the  warrant  of  Captain 
Rabb^  and  levied  upon  the  horse  of  the  plaintiff,  who  said 
he  should  not  get  the  fine,  but  by  selling  the  horse  ;  and 
forbid  the  sale.  But  the  witness  sold  him  by  virtue  of 
the  warrant,  for  S 1 30,  which  he  deemed  the  full  value, 
and  returned  the  overplus  to  the  plaintiff. 

Col.  Havh  swore  that  he  had  ordered  the  Court  Mar- 
tial to  be  holden ;  and  afterwards  approved  of  the  fmea 
imposed.  He  supposed  this  one  among  the  rest;  but 
hearing  there  was  a  misunderstanding,  he  ventured  to  sus- 
pend the  sale,  in  order  to  adjust  the  difference,  or  give 
the  plaintiff  an.  a  pportuniiy  of  appealing;  and  that  he  once 

actually   met   at ■ ,  to  hear  any   appeal 

which  might  be  made,  and  plaintiff  knew  it;  but  still 
never  appealed.  Lieutenant  Delany  swore  that  the  plain- 
tiff was  absent  at  the  muster — ^that  a  general  notice,  ac- 
cording to  the  custom  of  the  regiment,  for  all  concerned 
to  attend  the  court  martial,  was  given  ;  but  no  return  of  a 
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personal  notice  to  the  plaintiff  was  made  to  the  Court,  of 
^which  the  witness  was  a  member,  and  he  was  fined  by  de- 
fault^ as  all  others  were  under  the  same  circumstanced. 
,  This  witness  concurred  in  the  sentence  which  was  correct, 
according  to  his  own  judgment,  and  thought  the  other 
members  did  the  sanie,  without  practising  any  thing  like 
malice;  and  they  afterwards  ga\'e  time,  that  the  plaintiff 
plight  pay  the  fine.  Sec.  bathe  said  he  had  nothitig  to  ap- 
.  peal  from,  as  he  had  not  been  notified,  &c.  This  witncfeSr 
said  the  members  of  the  Court  took  but  one  oath,  ( JW//. 
Mil*  Lau\  54,)  butdeemedif  unnecessary  to  taketlie  other, 
(s.ee  Miller y  20,)  to  keep  secret  each  other's  opinion,  &c. 
, .  The  fcourt  charged  the  Jury,  that  in  order  to  render 
the  defendants  (who  had  clearly  acted  as  judicial  officers,) 
liable  in  this  action,  it'must  have  been  made  to  appear,  that 
they  had  acted  corruptly  ;  as  for  instance,  maliciously  to- 
wards the  plaintiff;  that  this  had  been  decided  in  the  case 
oi  Re'id  vs.  Burdine^  whtr^'m  a  justice  of  the  peace  had 
beenholden  not  liable  for  mere  error  of  judgment,  while 
acting  as  a  judicial  officer.  That  two  errors  appeared  to 
hav€  been  made  ;  Jst.  In  fining  the  plaintiff  without  proof 
that  he  ha4  been  personally  notif.ed  to  attend  the  court 
martial.  2d.  In  not  taking  the  oath  prescribed  by  the 
3Jilitia  law,  requiring  the  members  to  keep  secret  each 
others  opinions ;  though  they  had  taken  the  other  oath 
prescribed.  But  as  to  the  first,  it  had  been  proven  that  it 
was  the  custom  of  the  regiment  to  give  no  more  than  a 
general  notice  on  the  day  of  the  muster,  as  to  the  time 
^d  place  when  the  court  is  to  be  holden,  and  that  all 
were  tried  alike,  which  were  reasonable  proofs  there  was 
no  corruption  or  malice  in  the  particular  instance  before 
us,  against  the  plaintiff. 

That  as  to  the  other  error,  in  taking  but  one  oath,  the 
witness  declared  the  Court  had  deemed  it  unnecessary  to 
^ake  the  other  oath;  and  that  from  its  purport  (see  Miiler^ 
JO,)  "to  keep  secret,*'  &c.  the  omission  did  not  appear 
1p  argue  corruption  or  malice  ;  but  a  mere  error,  which 
rnay  have  been  very  innocently   committed.     That  upon 
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both  those  points,  Mr.'  Delaney's  evidence  had  gone 
fyr  to  exempt  the  defendants  from  the  charge  of  comiptioa 
or  malice ;  and  that  their  indulgence  afterwards  to  the 
pluintifF,  in  postponing  the  execution,  was  a  further  fa- 
vourable circumstance.  But  that  the  Jury  must  judge  for 
themselves;  and  if  the  Jury  perceived  any  corrupt  mo- 
tive in  the  defendants,  they  ought  to  be  punished  by  a 
verdict  of  heavy  damages.  The  Court  also  noticed,  that 
the  plaintiff  had  neglected  to  appeal,  which  he  might  have 
^one  at  anytime  within  fifteen  days  after  notice  of  the  line 
imposed* 

The  Jury  found  a  verdict  for  the  defendants,  whereupon 
the  plaintiff  gave  noti'je,  that  he  would  move  .the  Con- 
stitutional Court,  at  Columbia,  for  a  new  trial  in  the  above 
^ase,  upon  the  following  grounds,  viz : 

1.  Because  the  Court  misdirected  the  Jury  in  charging 
them,  that  it  was  incumbent  upon  the  plaintiff,  in  order  4o 
support  his  action,  to  have  proved  that  the  defendants  acted 
corrupdy  and  maliciously  ;  and  that  it  made  no  difference 
whether  they  were  trespassers  or  not,  so  they  did  not  act 
corruptly. 

2.  Because  the  verdict  was  contrary  to  law  and  evi- 
dence, in  as  much  as  it  was  clearly  proved,  that  the  plain- 
tiffs's  property  was  sold  by  the  directions  of  the  defend- 
ants, without  legal  authority. 

Mr.  Justice  Richardson  delivered  the  opinion  of  the 
Court. 

These  two  grounds  are  expanded  into  four  in  the  brief; 
but  they  constitute  but  one  in  addition  to  the  foregoing, 
namely,  that  the  Judge  erred  in  charging,  that  the  plain- 
tiff might  have  appealed  in  fifteen  days  after  notice  of  the 
fine  imposed. 

In  the  written  argument  of  the  counsel  of  the  plaintiff, he 
candidly  concludes  thus  :  But  the  great  question  is,  wheth- 
er the  motive  must  have  been  corrupt,  &c.  according  to 
the  charge  of  the  Court  to  the  Jury.  But  this  is  no  longer 
questionable.     In  the  case  noticed  by  the  Judge,  it  was 
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unanimously  decided,  that  for  mere  error  of  opinion,  with- 
out corrupt  motives,  a  judicial  oHicer  is  not  liable.  And 
the  proper  tribunal,  the  Jury,  have  decided  by  the  verdict, 
that  there  was  no  corruption.  Indeed,  it  was  not  seri- 
ously argued  before  them,  that  the  motive  was  corrupt,  so 
deficient  was  the  testimony  upon  that  point;  though  the 
plaintiff  has  had  the  full  consideration  of  it,  as  well  as  of 
that  of  the  additional  ground  which  silpposes  that  the  plain- 
tiff could  not  have  appealed  within  fifteen  days  after  no- 
tice. But  the  act  of  1809  (See  MUL  44,  and  2  Brtv. 
79,)  is  explicit,  that  the  fifteen  days  are  allowed  after  the 
notice,  and  not  merely  after  the  fine  imposed.  Not  one  of 
the  grounds  is  then  tenable.  And  to  conclude,  it  is  evi- 
dent that  the  action  must  have  been  predicated  either 
upon  the  expectation^  that  corrupt  motives  would  be  prov- 
en, but  of  which  there  appeared  but  little  proof,  if  any  at 
all,  or  upon  the  supposition,  that  error  in  the  Court 
Martial  was  sufficient,  witho\it  corruption,  which-  would 
seem  to  have  been  the  case,  from  the  argument  before  the 
Jury.  But  this  view  is  estopped  by  the  decision  in  Retd 
vs.  Burdine^  (ante^  1^8,  J  to  which  I  must  refer  for  the 
reasons  of  the  principle.  The  motion  is  therefore  dis- 
missed unanimously. 

Justices  Colcock^  N'ott^  joh7ison  and  HugeVy  concurred. 

Clarke^  for  the  motion. 
Feareson^  contra. 


>.^ib*«, 


John  F.  Grimke  vs.  Thomas  Brandon. 

In  an  action  of  trespass  qxiave  clansiim  fregii^  pica  Uberum  tenemeniiOHt 
and  a  verdict  for  llie  plaintift*,  the  plaintiff  is  not  entitled  to  a  writ  of 
habere  faci as  possessionem, 

JL  HIS  was  an  action  of  Trespass  tjiiare  clausum  /regit; 
plea  Uberum  tejicmehfum.     Verdict  for  plaintiff. 

Mr.  Giif,  on  behalf  of  the  plaintiff,   stated  that  the  de- 
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fendafit,  or  some  one  under  him,  continued  on  the  land, 
and  moved  for  leave  to  issue  a  habere  facias  possessioneniy 
and  relied  on  the  case  oi  Sumter  V6\  Lehre,  as  authority 
for  the  order,  which  was  refused,  A  motion  was  now 
made  to  reverse  the  decision  below,  and  for  leave  to  issue 
the  writ* 

Mr.  Justice  Cokock  delivered  the  opinion  of  the  Court.. 

It  is  cXe'w  J^uch  writ  cannot  be  issued  at  the  Common 
I^aw,  ancl  there  is  no  staiult-  law  in  the  slattr  upon  tlie  sub- 
ject. The  action  is  pred'cau-d  on  the  pi)sscbsion  of  plain- 
tiff, and  a  writ  of posscbbion  is  therefore  unnecessary;  we; 
have  no  report  of  tht:  case  oi  Stimter  vs.  Lehre^  and  cannot 
therefore  consick-r  it  as  authority,  to  overturn  the  well 
established  d  »ctrine  on  the  subject.  The  motion  is  dis- 
missed unanimously. 

Justices  Nott^  Gantty  Johnson^  Richardson  and  linger^ 
concurred. 

Gunnings  against  the  motion. 


AiKSLEY  Hall  et  ah  vs.  Sarah  Goodwyn  and  Morris 
Moore. 

A  devise  of  land  without  words  of  perpetuity,  and  where  there  is  noth- 
ing in  the  will  from  which  a  fee  can  be  raised  by  inQplication,  vesU 
only  a  life  estate  in  the  devisee. 

The  word  **  estate"  in  a  will  cannot  be  transferred  from  the  preamble 
to  the  devising  clause,  so  as  to  extend  a  life  estate  to  a  fee,  where 
the  introduction  and  the  devising  clause  are  in  no  way  connected. 


Ti 


.  HIS  was  an  action  of  trespass  to  tr\'  title,  in  which  the 
plaintiffs  claimed,  as  heirs  at  law  of  William  Howell,  senr. 
deceased. 

The  defendants  claimed  under  Robert  Howell,  a  devisee, 
under  the  will  of  the  said  William  Howell. 

If  Robert  Howell  took  a  fee  under  the  devise  to  him. 
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the  defendants  were  entitl  d  to  hold  the  laud  ;  if  lie  took 
only  a  life  estate,  the  plaintifrs  were  entitled  to  recover. 

The  only  parts  ol  the  will  which  it  appears  neces^ 
sary  to  notice,  a^re  the  preamble,  which  is  iu  these  words « 
^  and  as  touching  such  wordly  estate  as  it  has  pleased 
God  to  bless  me  with  in  this  life,  I  give,  demise^  and  dis- 
pose of  the  same  in  the  follow  ing  manner  and  form,  after 
all  my  just  debts  are  paid  :''  And  the  devising  clause  to 
Robert  Howell,  which  ivS  in  the  words  following  :  **  I  give 
and  bequeath  unto  Robert  Howell,  son  of  Arthur  Howell, 
deceased,  a  tract  of  land  containing  one  hundred  acres,  on 
the  south-west  side  of  the  greUt  lake,  w  here  James  Ander- 
son fornjerly  lived." 

The  cause  was  called  for  trial  at  Columbia,  — — 
Term,  18 — ,  before  Mr.  Justice  Colcocky  who,  being  of 
opinion,  that  Robert  Howell  took  a  fee,  ordered  a  nonsuit 

This  was  a  motion  to  set  that  nonsuit  aside. 

Mr.  Justice  Nott  delivered  the  opinion  of  the  Court. 

In  all  deeds  or  grants  of  land  the  word  "heirs"  is  neces- 
sary to  carry  a  fee  simple.  The  rule  has  been  somewhat 
relaxed  in  relation  to  wills.  No  tcrhrucal  -words  of  inheri- 
tance are  required;  but  the  intention  of  the  testator  is  to 
be  received  as  the  rule  of  decision.  And  although  the 
opinions  expressed  by  Lord  JJanf/eld^  (2  Doiig.  763^J 
and  Judge  Builer^  fo  T.  /?.  35 6,  J  are  probaljly  correct, 
•*  that  there  is  hardly  any  case  of  this  sort,  where  only  an 
estate  for  life  is  held  to  pass,  but  that  it  counteracts  the 
testator's  intention,"  yet  I  believe,  that  letting  go  the 
security,  which  technical  terms  affords  to  real  property, 
has  been  introductory  of  mischief  much  to  be  lamented. 
It  has  opened  the  floodgates  of  uncertainty,  and  destroyed 
the  peace  of  families  by  bringing  into  dispute  half  of  the 
wills  that  are  made.  And  even  Lord  Mansfield^  whatever 
might  have  been  his  wishes  on  the  subject,  had  not  the 
"boldness,"  as  Lord  Kenffon  expresses  it,  to  innovate 
upon  the  law,  as  settled  by  a  series  of  decisions  of  their 
courts. 
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But  although  technical  words  are  not  necessary,  we 
must  not  be  ltd  abiray  by  ihe  generality  of  the  cxprcssionv 
(hat  the  intention  is  to  govern.  Successive  decisions  have 
established  rules  by  which  the  intenti(jnis  to  be  ascertJ^ined^ 
and  which  are  iiow  to  be  considt-red  as  lar.d  miirks  to  Itad 
us  with  some  dt-gree  of  certainty,  to  the  construition  of 
"Wills  as  well  as  deeds ;  and  it  would  be  unwise  and 
improper  to  overleap  the  bounds  which  have  thus  bt  en 
prescribed  for  us,  and  to  venture  again  into  the  broad 
field  of  conjecture  in  pursuit  of  a  dubious  intention. — 
Indeed  the  tirst  departure  from  the  old  common  law  rule 
was  merely  an  indulgence  allowed  to  ignorant  persons, 
inops  consilii^  of  adopting  ihfir  own  mode  of  expression 
in  the  stead  of  technical  terms,  ^/fr,W7^/(.^v6•  apt  and  fit  xvords^ 
expressive  gJ  that  hitcntion^  and  calculated  to  convey  tlie 
same  idta^  are  used^  the  legal  confitructton  must  prczaJL 

The  rules,  for  the  construction  of  wills,  which  I  consi- 
der now  very  well  established,  are, 

1st. — Where  the  testator  makes  use  of  any  words  of 
perpetuity^  as,'  for  instance,  to  "  give  to  one  forever,"  or 
**  to  one  and  his  assigns  forever,"  or  "  to  one  in  fee  sim- 
ple," it  will  convey  an  estate  of  inheritance,  although  no 
technical  words  are  used,  (2  Black.  Com.  108,^  or, 

2d. — Where  the  testator  makes  use  of  some  word  suf- 
ficiently comprehensive  to  embrace  the  interest  which  he 
has  in  the  land  a%  well  as  the  land  itself,  as  the  word 
•*  estate"  or  some  other  word  of  equally  extensive  import, 
{Coiixper  vs.  Marten  et  al.  I  D.  i^  E.  411.  Fletcher  vs. 
Smtton^  2  Do.  656,  Denn  dem,  Moore  vs.  Mellor^  5  Do. 
561.  Right  vs.  Sidebotham^  Doug.  763,^  or, 

3d. — Where  the  land  itself  is  clogged  with  some  incum- 
brance^  or  the  devisee  charged  with  some  duty  connected 
with  the  devise,  the  performance  of  which  is  inconsistent 
with  any  less  estate,  or  in  other  words,  where  the  express 
provisions  of  the  will  cannot  be  carried  into  effect  without 
such  construction,  as  where  the  payment  of  debts,  lega- 
cies, and  funeral  expenses,  accompanies  the  devise,  &c« 
because  the  charges  may  amount  to  more  than  the  life 
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estate  would  be  worth*  fS  Term  Rep.  356,  Palmer  et  of. 
vs.  Richards.    5  Do^  561.  8  Do,  1  Doe  vs.  Holmes. J 

I  will  not  undertake  to  say,  that  tht^re  may  not  be  other 
anomalous  cases,  where,  from  all  the  provisions  of  the 
will,  taken  together,  such  an  intention  may  be  inferred* 
But  if  there  are  any  such,  I  have  not  come  across  them. 
I  think  therefore  it  may  be  considered  as  pretty  well  set- 
tled, that  unless  a  case  comes  within  one  of  these  rule^^ 
no  greater  interest  will  pass  than  a  life  estate,  without  tech- 
nical words  of  inheritance;  and  tlie  law  being  so  settled, 
we  are  not  at  liberty  to  depart  from  it. 

It  is  not  pretended,  that  the  devise  in  question  comes- 
directly  witliin  either  of  the  rules  above  laid  down  ;  neither 
do  I  understand  it  to  be  contended,  that  there  is  any  thing 
in  the  particular  provisions  of  this  will  to  make  it  aa 
exception.  But  it  is  said,  that  the  word  "  estate"  in  the 
preamble  may  be  transferred  to  the  devising  clause  so  as 
to  vest  the  inheritance  in  thvi  devisee;  and  as- that  seems 
to  be  the  strong  ground  on  which  the  question  is  to  tura^ 
I  have  examined  the  cases  with  some  degree  of  attention, 
which  it  is  supposed  go  to  support  the  doctrine ;  and- 
they  do  not  appear  to  me  to  establish  the  position. 

The  cases  most  directly  in  point,  on  this  subject,  are 
Beachcroftvs.  Beachcroft^  (2  F<fr72.'69aJ  Tanner  vs.  Wise, 
(S  P.  Williams  294. J  Ihbetsonvs.  Bcckwiih^  f  Talbot's 
cases  157^ J  stnd  Graf/son  vs.  Atkinson^  (\  Wilhon^o^.} 
In  the  three  first  the  word  "estate"  is  not  confined  to  the 
introduction,  but  is  distinctly  repeated  in  the  devising  part 
of  the  will.  And  in  the  last,  the  testator  charges  the. 
devisee  with  the  payment  of  several  legacies,  and  directs 
him  to  sell  all  or  any  part  of  his  real  or  personal  estate  for 
the  purpose  of  paying  his  debts  and  legacies;  and  it  waa 
on  that  ground  expressly,  taken  in  connection  with  the 
other,  that  the  lord  chancellor  held,  that  a  fee  passed*  Id 
the  case  of  Beachcrcft  vs.  Beachcroft^  also,  the  estate  is  sub^ 
jected  to  the  payment  of  debts,  and  a  legacy  of  three  huiH 
dred  pounds,  so  that  all  those  cases  come  within  one  ot 
more  of  the  rules  above  laid  down.     And  in  none  of  theo» 
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are  ihe  introductory  words  relied  on  any  farther  than  a^ 
one  circumstance  among  others  from  whence  the  intention 
fnay  be  inferred.  And  even  though  there  should  appear  to 
be  some  confusion  among  the  old  cases,  the  modern  author-' 
ities  are  uniform  on  the  subject.     In  the  case  of  /r<?^- 
morion  vs,  Wright^  f  3  Willson  414,^  Lord  Chief  Justice 
De  Grey  says,  there  is  no  case  where  it  ever  was  deter- 
mined^ that  the  words  "  as  touching  the  disposition  of 
my  temporal  estate,"    carried   a  fee.     Those  words  he 
observes  are  merely  descriptive  of  the  particular  estate  or 
lands  as  to  locality,  but  not  as  to  the  quantity  of  interest 
*  which  the  testator  has  in  them.     This  opinion  has  been 
the  subject  of  animadversion  by  some  who  have  differed 
in  opinion  with  this  learned  judge ;  but  I   believe,  that 
when  the  whole  case  comes  to  be  examined  and  understood, 
it  will  be  found  in  unison  with  every  decision  that  ha^ 
taken  place  in  England  from  that  time  to  the  present  day. 
In  the  case  of  Denn  vs.  Gaskins^  (Cowper  660, J  and 
Right  vs.    Sickbothom^   CDoug.  761,^    Lord  Mansfield 
said,  **  if  the  testator  had  in  apy  way  connected  the  intro-* 
ductory  part  with  the  devise  in  question,  it  might  have 
done.     But  as  there  was  no  connection  the  devisee  could 
only  take  a  life  estate."     In  the  case  of  Doe  ads.  Wright^ 
fS  D,  £if  E,  67^ J  Lord  Kenyan^  speaking  of  the  case  of 
Ibbetsonvs.  Beckwith^  ("Talhofs  crises  157^ J  where  some 
stress  was  laid  on  the  introductory  words,  says  "  it  is  not 
clearly  settled,  that  those  words  are  not  of  themselves 
sufficient  to  carr\'  a  fee."  (Doe  dem.  Spearing' vs.  Buckner^ 
C&  Do.  61 2. J  Indeed  they  have  now  become  as  universal 
and  as   much  a  matter  of  form  as  the  pious  ejaculation 
usnally  introduced  at  the  commencement  of  a  will.     And 
to  give  them  the  operation  now  contended  for,  would  con- 
vert every  devise  of  land  into  a  fee  simple  when  restric- 
tive words  are  not  used.     But  even  that  would  be  better 
than  the  principle  now  attempted  to  be  established,   of 
making  it  in  all  cases  a  question  of  intention,  to  be  collected 
from  all  the  parts  of  the  will,  without  regard  to  any  of  the 
niles  of  construction  heretofore  established,  by  which  th^ 
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^ntentioo  is  to  be  ascertained;  because  tliere  would  .b^ 
/something  like  certainty  in  such  a  decision,  but  the  other 
>vould  leave  us  without,  any  rule.  Every  case  would 
depend  upon  the  capricious  opinion  of  a  court  and  jury 
and  every  person  claiming  under  a  wUl  must  pass  through 
the  ordeal  of  a  court  of  justice  to  ascertain  his  rights. 

It  then  becomes  a  question,  whether  we  shall  cut  the 
Qorciian  knot  at  once,  and  say  that  no  words  of  perpetuity  y 
pr  other  words  evincive  of  the  testator^s  intention  shall  be 
|"equired  to  carry  a  fee  ? 

It  was  said  in  a  former  argument,  that  this  was  a  relict 
of  feudal  tyranny,  originally  founded  on  reasons  which  do 
not  now  exist,  and  that  we  ought  no  longer  to  suffer  our- 
selves to  be  bound  by  the  fetters  of  a  barbarous  age.  That 
it  is  still  maintained  in  England  from  motives  of  policy^ 
peculiar  to  a  country  where  the  right  of  primogeniture 
is  to  be  encouraged  for  the  purpose  of  supporting  the 
aristocratical  features  of  the  government.  Yet,  even  there 
it  is  said  the  judges  are  deploring,  that  the  law  is  so^  and 
are  resorting  to  every  subtilty  to  fritter  it  away  and  to  erect 
a  more  rational  system  on  its  ruins.  Cases  have  been 
read  from  the  American  reports,  in  support  of  these  ar- 
guments, and  our  own  Court  of  Equity,  it  is  said,  has  de- 
cided that  every  devise  of  land  shall  be  construed  into  a 
fee  where  no  negative  or  restrictive  words  are  used. 

If  this  was  an  antiquated  doctrine  of  the  feudal  system, 
which  was  now  for  the  first  time,  attempted  to  be  resusci- 
tated, I  might. not,  perhaps,  be  disposed  to  make  it  a  part 
of  our  code.  But  it  is  one,  not  only  coeval  with  the  first 
rudiments  of  the  Common  Law,  but  it  is  one  which  has  pass- 
ed c^own  through  successive  generations,  unimpaired  by  the 
yicissitudes  of  time,  and  recognized  by  a  series  of  modem 
decisions,  until  there  is  no  principle  of  law  better  estab- 
lishfd.  Even  the  regret  which  karned  judges  have  ex- 
pressed, that  the  law  is  so,  while  they  continue  to  be  gov- 
erned hy  it,  furnishes  proof  conclusive,  that  it  is  too  firm- 
ly estal)lishcd  to  be  shaken.: 
.    If  we  ^re  to  be  influenced  by  motives  of  policy,  we  can- 
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not  be  more  inclined  to  support  wills  in  this  country  than 
in  England.  Our  law  requires  an  equal  distribution  of 
f)roperty.  And  public  policy  requires  that  every  facility 
should  be  given  to  its  ojKiration.  No  argument  therefore, 
unfavourable  to  the  principle  which  I  am  contending  for, 
can  be  drawn  from  that  source. 

Among  the  American  cases,  there  are  indeed  some  re- 
spectable opinions  in  favour  of  disregarding  the  English 
decisions.  But  I  believe  that  ultimately,  most  of  them 
Jiave  agreed  to  adhere  to  them.  Among  those,  are  the 
respectable  states  of  New- York,  Pennsylvania  and  Vir- 
ginia. Ca.)  In  New- York,  they  have  been  uniform.  In 
Pennsylvania  and  Virginia,  there  appear  to  have  been 
some  conflicting  decisions.  But  at  length,  they  have 
jcome  back  to  the  old  rule.  In  Maryland,  there  is  one 
very  old  case  to  the  contrary.  But  whether  it  would  now 
be  considered  authority,  even  in  that  state,  perhaps  is  ques- 
jtionable. 

It  is  satisfactory  to  observe  an  abatement  of  that  spirit 
pf  innovation,  which,  at  one  time  appeared  lobe  springing 
up  in  some  of  the  states,  and  that  those  which  seemed  in- 
clined to  declare  theuvselves  *^  independent  of  the  En- 
glish decisions,"  have  since  returned  to  established 
principles. 

The  cases  from  our  Equity  reports,  are  entitled  to  great 
respect.  And  it  is  very  desirable,  that  the  decisions  of  the 
two  Courts  should  be  uniform.  But  on  an  abstract  ques- 
tion of  law,  if  it  is  not  more  peculiarly  the  province  of  this. 
Court  to  seitle  the  construction,  it  at  least  cannot  be  our 
duty  to  yield  a  point  which  we  think  already  settled.  But 
I  do  not  consider  the  question  yet  setded  in  the  Court  of 
Equity.  The  Judges  of  that  Court  were  divided  in 
opinion,  and  I  have  little  doubt  that  they  will  finally  adopt 
^he  decisions  of  this  Court  as  the  correct  rule.  The 
well  known  regard  which  the  distinguished  members  of 
^hat  Court,  who  concurred  in  that  opinion,  have,  for  the 
fettled  rules  of  the  Common  Law,  forbid   us   to  believe 
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that  they  will,  upon  a  review  of  that  decision,  leave  afloat  a 
doctrine  so  well  established. 

If,  therefore,  we  are  to  be  governed  by  authority,  if  we 
are  to  regard,  as  sacred,  those  principles  of  law  which  have 
prevailed  from  immemorial  time,  the  nonsuit  in  this  case 
must  be  set  aside.  The  language  of  Lord  Kenyan^  in  the 
case  o(Do€vs»  Wright^  (8  D,  £s?  E.  67,)  is  equally  appli- 
cable in  this  Court,  as  in  that,  over  which  he  presided, 
"  certain  rules,  he  says,  have  been  adopted,  by  which  the 
real  property  of  this  country  has  been  governed  for  ages, 
and  it  would  be  too  much  for  us  now  to  overset  them.  We 
should  be  removing  landmarks,  if  we  were  to  abandon  that 
which  has  been  adopted  as  a  rule  of  property,  in  pursuit  of 
a  doubtful  intention  of  a  testator.'* 

If  it  be  asked  why  words  of  perpetuity  should  be  re- 
quired, I  would  answer,  by  asking  i^Tjain,  why  are  they 
required  in  a  grant  or  deed  ?  Why  is  a  seal  considered  as 
adding  solemnity  to  ^  contract  ?  Why  are  devises  of  real 
estate  required  to  be  executed  with  more  solemnity  than 
wills  of  personal  property  ?  Why  should  the  personal 
property,  belonging  to  the  wife,  before  marriage,  become 
the  absolute  property  of  the  husband,  while  he  has  only  an 
usufructuary  interest  in  her  lands  ?  What  reason  can  be 
given  for  all  these  things,  except  that  "  ita  lex  scripfa  estJ*^ 
Even  the  right  of  primogeniture  prevailed  in  this  state 
until  the  year  1791.  Yet,  as  unjust  and  uncongenial  as  it 
was,  to  all  our  political  institutions,  no  judge  undertook  to 
say  the  law  should  not  be  so,  until  it  was  altered  by  the 
legislature.  It  docs  not  belong  to  this  Court  to  legislate. 
If  the  law  is  unwise  or  unjust,  the  remedy  belongs  else- 
where. Decisions  of  Courts,  which  go  to  unsettle  long 
established  principles  of  law,  always  operate  retrospect- 
ively, and  produce  effects  which  cannot  be  guarded  against 
by  any  degree  of  vigilance  or  foresight.  Acts  of  the  le- 
gislature are  prospective  in  their  operation.  They  are 
promulgated  and  known,  and  every  person  has  it  in  his 
power  to  conform  to  them.      The  ccrtahity  of  the  lawU 
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the  security  of  the  citizen.  Thkt  security  is  destroyed  and 
conficlcnce  impaired  by" the  oscilating  dtcisions  of  Courts. 

It  has  often  been  remarked,  that  it  is  not  alwai^s  so  im" 
fiortant  what  the  law  is^  as  that  it  should  be  known  and- 
uniform.  And  if  any  rule  of  law  has  been  universally 
acknowledged  in  this  state,  until  lately  questioned  in  the 
Court  of  Equity,  it  is  that  now  under  consideration.  And 
this  appears  to  be  an  attempt  to  effcrct  through  the  instru- 
mentality of  the  Courts,  what  the  legislature  has  refused 
to  do.  But  I  am  glad  that  the  attempt  has  not  succeeded*. 
I  believe  there  may  have  been  instances  where  the  judges 
of  this  state  have  heretofore  gone  as  far  as  we  are  novr 
called  upon  to  go  in  innovating  on  the  Common  Law. 
But  I  have  scarcely  known  an  instance  where  some  incon- 
venience has  not  resulted  from  it.  One  such  decision  in- 
tails  upon  us  embarrassments  from  which  twenty  years 
practice  cannot  relie»ve  us. 

I  am  of  opiniiMi,  that  the  nonsuit  ought  to  be  set  aside. 

Justices  Johnson  and  Hiiger^  concurred. 

Justices  Cokock^  Gantt  and  Richardson^  dissented, 

Nott^  3rCord^  for  the  motion. 
Standing  feP  Starke^  contra. 

(^a.J— N.  York,  Jackson  vs.  Embler,  (14  John.  199.)  Pcnns.  Clay- 
ton vs.  Clayton,  (3  Bin.  476.)  Virginia,  Muberry  et  al.  vs.  Marye,  (1 
Munf.  453.) 

As  to  connecting-  the  introductory  and  devising  clauses,  see  the 
cuses  cited  in  note  fa. J  Also  Goodrig-ht  vs.  Stocker,  (5  Term  Re- 
ports 13.)  Den  dem.  Moore  vs.  Mtilor,  afHrmed  the  House  of 
Lords,  (2  B.  &  P.  253,  S.  C.  1  B  &.  P.  561.)  Doe  vs.  Allen,  (8  T.  R, 
503.)  Frogmorton  vs.  Wright,  (2  Wra.  Black.  R.  891.)  Loveacres 
vs.  Blight,  (1  Cowp.  356.)  Goodrlght  ex  dem.  Drewry  v$.  Barron^ 
(11  East,  220.)  Doe  vs.  Child,  et  al.  (1  N.  R,  344,  (Doe  vs.  Clarke, 
(2  New  Rep.  S48.  Jackson  vs.  Harris,  (8  Jolin.  145.)  Jackson  vs. 
Bull,  (10  John.  149.  Jackson  vs.  Wells,  (9  John.  222.)  Jackson  vs. 
Salcock,  (12  John.  391.)  R. 
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Agness  Collins  vs,  Robert  D.  jVIontgomery. 

The  shcnflT cannot  sett  personal  propcrt}'  until  it  has  been  reduced  into 

poaaeamoo. 
Where  a  negro  had  been  levied  upon  by  a  former  ahcrif^  vbo  had  not 

delirered  him  to  liis  successor  in  uface,  wlio  sells  the  n(:^roy  when 

he  ianot  present,  the  sale  is  void. 

J.  HIS  Wtis   an  action   of  dttiinic,  to  recover  a   negro 

woman.     Tried  before  Mr.  Justice  RicharJ^on  at 

May  Term,  1816. 

The  plaintiff  sued  as  guardian  of  Thomas  V.  Collins, 
and  upon  the  trial  it  was  proved,  that  John  Hogan  pur- 
chased the  negro  at  sheriff's  sale  and  conveyed  her  to 
plaintiflF. 

The  negro  was  not  present  at  this  sale,  but  had  been 
levied  upon  by  the  former  sheriff,  who  had  not  delivered 
her  to  his  successor. 

The  same  negro,  being  afterwards  taken,  was  again  sold 
by  the  sheriff;  at  which  sale  tlie  defendant  became  the 
purchaser.  He  was  notified  of  tlie  riglus  of  the  plaintiff, 
and  James  Collins,  the  father,  brought  an  action  of  trover 
which  was  pending  when  James  Collins  died,  and  the  suit 
abated;  soon  after,  the  present  plaintiff  brought  detinue, 
but  was  unable  to  prove,  that  Montgomery,  the  defendant, 
had  the  negro  in  possession  at  the  lime  of  bringing  the 
suit,  and  it  appeared,  that  the  negro  was  now  in  possession 
of  another  person,  and  had  been  since  some  time  in  1816. 

Upon  this  evidence,  the  Presiding  Judge  ordered  a 
nonsuit,  on  the  ground,  that  in  detinue  there  must  be 
proof  of  possession  of  the  property  by  the  defendant,  at  the 
time  of  bringing  the  suit,  or  at  the  time  of  demand   made. 

The  plaintiff  appealed  from  this  order. 

l8t.  Because  the  evidence  ought  to  have  gone  to  the 
Jury  on  the  question  of  possession. 

2d.  Because,  in  detinue,  it  is  not  necessary  that  there 
should  be  actual  possession  at  the  time  of  bringing  die 
suit;  it  is  enough,  that  defendant  has  had  possession,  and 
he  cannot  defeat  the  right  of  the  plaintiff  by  putting  the 
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property  out  of  his  possession,  with  a  knowledge  of  plain- 
tiff's rights. 

Mr.  Justice  Richardson  delivered  the  opinion  of  the 
Court. 

Upon  the  specific  grounds  taken  in  the  brief,  there  is 
some  difference  of  opinion  ;  and  the  court  has  come  to  no 
absolute  conclusion.  But  the  nonsuit  is  unanimously  sup* 
ported  upon  the  position  taken  by  the  defendant's  counsel, 
that  the  sheriff  could  not  sell  personal  property,  unless  be- 
fore reduced  to  his  actual  possession ;  and  therefore  the 
sale  to  J.  Hogan^  was  void,  and  so  the  plaintiff  had  no 
title  to  the  negro. 

The  levy  under  an  execution,  presupposes  actual  con- 
tact with,  and  taking  posstssi  jn  of,  the  thing  levied  upon. 
The  sheriff  is  bound  to  make  some  general  eacimate  of  the 
value  of  it.  He  must  not  be  extravagant.  To  take  two 
oxen  for  a  penny,  would  subject  him  to  an  action.  (See 
Venditioni  Exp.  capias  and  Ft.  Fa.  Jacobus  Law  DicU 
II  Viner^  12.  3  BlacL  417.)  His  discretionary  power, 
being  very  great,  is  a  very  great  reason  why  he  must  not 
be  authorized  to  abuse  so  high  a  trust. 
i  He  must  not  on  the  contrary  take  two  little,  when  it  is  in  his 
power  to  take  enough,  lest  the  opportunity  should  not  re- 
cur, and  the  plaintiff  loose  his  claims.  The  levy  too  is 
f^yvciGut  prima  facie^  and  the  thing  levied  on  must  be  re- 
signed or  disposed  of  before  further  satisfaction  can  be 
had.  How  abundantly  necessary  then,  that  the  sheriff 
should  not  only  see  and  examine  the  property,  but  actually 
keep  it. 

If  the  sheriff  is  not  obliged  to  exhibit  the  articlf  he  offers 
for  sale,  fraud,  collusion,  and  uncertainty  would  too  easily 
follow. 

A-  farmer  on  the  high  way,  going  to  market,  might  have 
his  team,  waggon  and  the  contents,  all  levied  upon,  with- 
out knowing  that  the  man  whom  he  had  fallen  in  with  for 
a  moment  was  a  sheriff.  He  might  proceed  to  town,  sell 
his  flour,  and  then  he   and  the  purchaser  discover  that 

50 
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the  sheriff  had  already  disposed  of  the  whole,  under  hi& 
hammer.  A  planter  who  had  actually  provided  cash  to 
pay  the  sheriff  whenever  he  should  call  to  make  a  levy, 
might  have  every  negro  and  implement  of  his  plantation 
claimed  under  the  sheriff's  bill  of  sale,  while  he  was  yet 
wondering  why  that  officer  had  not  called  to  receive  th^ 
money  due. 

The  collusion  between  the  sheriff  and  either  party  might 
he  endless  ;-for  instance,  with  the  plaintiff,  to  purchase  the 
defendant's  property  for  a  trifle,  which  could  be  easily 
done  when  he  was  ignorant  of  the  sale,  and  his  property 
absent :  or  on  the  other  hand,  by  a  deceitful  compact  with 
the  defendant,  that  he  might  have  it  purchased  in,  upon 
his  own  terms,  to  the  injury  of  his  creditor.  And  what 
uncertainty  too,  a^  to  the  property,  would  follow  after- 
Wards.  Why  are  these  sales  required  to  be  made  before 
the  public  ?  Simply,  that  every  one  may  bid,  and  ever}* 
bidder  see  for  what  he  bids.  But  let  the  property  be  ab- 
sent, and  the  ^d  is  lost.  If  the  sheriff  do  not  both  hold 
possession,  at  least  command  the  possession  before,  and 
exhibit  the  article  at  the  sale,  who  can  tell  for  what  he 
bids,  or  afterwards  know  what  he  has  purchased.  For 
-tzample,  a  bay  horse  is  sold,  but  whether  the  bay  coach  horse 
or  the  bay  riding  horse  of  defendant,  or  his  bay,  turned  out 
to  pasture,  as  antiquated  and  useless,  who  can  tell  ?  Negro 
Jenny  is  sold,  but  whether  Jenny  the  cook,  Jenny  the  child, 
or  Jenny  the  grand  mother,  the  sheriff  himself  could  not 
tell,  unless  accidentally  acquainted  with  all  the  Jennys? 
-  Again,  the  custom  (ever  to  be  regarded,)  has  been  im- 
memorially  to  exhibit  at  those  sales,  as  at  auctions  gener* 
ally,  the  propelrty  to  be  sold,  except  lands.  But  lands  may 
be  always  examined  beforehand  by  every  one,  and  cannot 
be  hidden  from  the  previous  view  of  the  bidder;  and 
therefore  need  not,  as  of  necessity  they  cannot,  be  ad- 
duced at  the  sale. 

This  custom  is  well  enforced  by  the  rule  of  this  Court, 
which  requires,  that  sheriff's  sales  shall  be  at  the  court 
hotSes,  except  in  a  few  instances,  wherein  it  would  be  in- 
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convenient  to  remove  the  property,  as  furniture,  he.  but  ia 
these,  the  sheriff  is  required  to  go  to  the  place  where  the 
things  are  kept  and  shall  so  sell  them. 

I  conclude  then  that  this  is  an  explicit  instance  that  *^  vt4 
trita^  est  via  tuta  /"  and  that  should  we  leave  the  beaten 
track,  we  may  go  wide  astray,  and  not  more  from  the 
usage  than  from  safety,  certainty  and  justice. 

The  motion  is  therefore  dismissed. 

Justices  Colcock^  Nott  and  linger^  concurred. 

Mr.  Justice  Johrison^ 

I  concur  in  the  result  of  this  opinion,  that  the  levy  by 
the  predecessor  of  the  sheriff,  who  sold,  did  not  give  him 
the  right  to  sell,  unless  the  negro  had  been  turned  over  to 
him  with  the  exeoucion,  and  reserve  the  question,  whether 
circumstances  may  not  justify  a  sheriff  in  selling  althou^ 
the  property  is  not  present. 

31iller^  for  the  motion. 
*     DeSaiisswe^  cQr\tr3. 


The  Administrators   of  G.  Norwood  ads»  Afxitx 
Manning. 

Interest  is  cecoverable  on  judgments. 

Where  a  payment  is  made,  it  goes  in  the  first  place  to  the  extinguish* 

ment  oF  the  interest. 
Though  the  whole  amount  appearing  on  the  face  of  a  Judgment  be 

paid,  yet  it  must  be  deducted  from  the  aggregate  amount  of  princift 

pal  and  interest:  And  tlie  balance  is  principal. 

JLr  EBT  on  judgment,  tried  before  Mr.  Justice  Cantty  at 
Sumter,  Spring  Term,  1820. 

This  was  an  action  of  debt,  brought  on  a  judgment 
recovered  against  defendant's  intestate,  in  his  lifetime. 
After  the  verdict  on  which  this  judgment  had  been  entered 
up,  was  first  obtained,  the  defendant  appealed  to  the  con- 
stitutional court  for  a  new  trial,  where  the  c^se  was  ^us* 
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pended  for  two  or  three  years.  The  plaintiff  nevertheless 
entered  up  his  judgment,  and  when  the  motion  nyas  dis- 
missed in  the  constitutional  court,  issued  an  execution 
which  was  lodged  in  the  sheriff's  hands,  but  never  had 
been  proceeded  on.  Whilst  the  proceedings  were  in  thaft 
state,  the  defendant  died,  and  administration  was  granted 
to  the  present  defendant.  The  plaintiff  then  commenced 
an  action  of  debt  on  the  judgment ;  to  which  the  defendant 
pleaded  in  bar,  that  the  plaintiff  had  taken  out  an  execu- 
tion on  the  judgment,  which  execution  was  still  of  full 
force.  To  that  plea  the  plainlifF  demurred,  and  the  Pre- 
siding Judge  sustained  the  demurrer.  The  case  was 
then  referred  to  the  clerk  to  assess  the  damages  in  the 
nature  of  a  writ  of  enquiry.  Between  the  time  of  enter- 
ing up  the  judgment  and  the  commencement  of  this  action, 
seyeral  payments  had  been  made.  The  clerk  calculated 
the  interest  on  the  judgment  up  to  the  time  of  the  first 
payment,  and  then  deducted  the  payment  from  the  aggre- 
gate amount  of  principal  and  intei*est,  and  then  calculated 
interest  on  the  balance,  up  to  the  next  payment,  and  so  on, 
and  assessed  the  damages  to  the  amount  which  appeared 
to  be  due  according  to  that  mode  of  calculation.  The 
Presiding  Judge  set  aside  the  assessment,  and  directed 
the  clerk  to  deduct  all  the  payments  from  the  original 
judgment,  and  to  calculate  the  interest  on  the  balance  only. 
The  defendant's  counsel  now  moved  to  reverse  the  deci- 
sion of  the  court,  which  supported  the  demurrer,  and  the 
plaintiffs  counsel  moved  to  reverse  that  part  relating  to 
the  method  of  assessing  the  damages. 

Mr.  Justice  Nott  delivered  the  opinion  of  the  Court. 

This  case  has  been  submitted  without  argument;  and 
I  am  therefore  at  some  loss  to  conjecture  upon  what  ground 
the  defendant's  counsel  expected  to  support  his  motion. 
That  an  action  of  debt  can  be  brought  on  a  judgment,  there 
can  be  no  doubt.  And  I  am  not  aware,  that  merely  lodg- 
ing an  execution  in  the  sheriff's  office  can  be  a  bar  to  tha^ 
action.     That  motion  therefore  must  be  dismissed,  . 
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ITie  question,  arising  on  the  second  ground,  appears  to 
me  to  have  heen  setiicd  hv  former  decisions  of  this  court* 
In  the  case  of  Lambkin  vs.  Kance^  decided  in  this  court  in 
the  year,  180G,  it  was  held,  that  interest  might  be  recov- 
ered on  a  jiulgnunt.  In  the  case  of  Hamihon  vs»  Fiddy^ 
tried  in  Charlt.-af)ii  in  the  year,  1809,  it  was  determined, 
that  the  plainiiiF  might  recover  interest  on  ajudgment, 
the  whole  amount  of  which,  except  the  interest  had  been 
paid  and  accepted  before  trial.  In  the  case  of  the  Exors. 
of  Snipes  vs.  Sanders^  (1  Nott  &f  M^Cord242^J  several 
payments  had  been  made  and  the  !)alance  offered  to  be 
paid  though  not  actually  tendered  before  action  brought. 
The  balance  however  was  paid  into  court  together  with 
the  costs  ;  yet  the  court  held,  that  the  plaintiff  was  enti- 
tled to  interest. 

It  is  a  mistaken  view  of  the  subject,  to  suppose,  that 
when  a  payment  is  made,  it  goes  in  extinguishment  of  the 
principal.  The  rule  has  always  been  with  us  to  apply  it 
to  tl}e  extinguishment  of  interest  first;  and  therefore 
though  the  whole  amount  appearing  On  the  face  of  a  judg- 
ment be  paid,  yet  it  must  be  deducted  from  the  aggregate 
amount  of  principal  and  interest,  and  the  balance  is  prin- 
cipal;  and  that  has  been  the  mode  of  calculation  long 
established  in  this  state. 

The  last  motion  therefore  must  be  granted  and  let  the 
calculation  be  made  according  to  the  method  first  adopted 
by  the  clerk. 

Justices  Johnson  and  Hu^er  concurred. 

Mr.  Jur.tice  Colcock : 

f  dissent  ti  this  opinion  as  it  relates  to  the  assessment. 
The  interest  is  recoverable  but  does  not  follow  the  judg- 
ment  as  a  matter  of  course  ;  and  therefore  the  payments 
before  the  recovery  of  interest,  must  be  applied  to  die 
original  judgment. 

May r ant ^  for  the  met: on. 
JSlanding^  contra. 


3dS  ColmnKia,  18Sp^ 

EzBKiEL   Mathew,  Administrator  of  Thomab  White 
vs,  Sarah  Flake. 

Where  an  administrator  commences  an  action  for  a  demand  due  bia 
intestate,  the  defendant  may  plead  a  discount 

jLrIED  before  Mr,  Justice  Colcock^  at  Kershaw,  Spring 
Term,  1820. 

This  was  an  action  to  recover  a  note  of  hand  for  S  — , 
a(nd  the  sum  of  three  hundred  dollars  due  by  defendant,  to 
plaintiff's  intestate,  for  overseer's  wages. 

The  defendant  pleaded  a  discount  for  certain  articles 
furnished,  which  was  rejected,  because  by  permitting  a 
defendant  to  plead  in  discount  to  any  action  by  an  admin- 
istrator, a  preference  might  be  obtained  by  one  creditor 
over  another,  and  debts  of  an  inferior  grade  might  be  paid 
before  those  of  a  superior,  contrary  to  the  provisions  of 
the  act  of  1789,  commonly  called  the  executor^s  law :  A 
verdict  was  found  for  the  plaintiff,  from  which  the  defend- 
ant appealed,  on  the  ground,  that  the  discount  should  have 
been  admitted. 

Mr.  Justice  Colcock  delivered  the  opinion  of  the  Court. 

The  act  of  1789,  J  have  always  thought,  controled  the 
discount  act  in  this  particular.  It  is  no  difficult  matter  for 
the  representative  of  an  estate,  to  give  a  preference  to  one 
creditor,  if  this  be  allowed,  for  suppose,  that  creditor  sued 
by  the  administrator,  and  upon  filing  his  discount,  he 
obtain  a  verdict  for  a  large  amount,  and  enforce  it,  the 
whole  estate  may  be  taken  from  the  other  creditors.  But 
it  is  conceived,  that  there  are  ample  remedies  for  this  and 
every  other  inconvenience,  which  may  arise  by  pursuing 
the  aittthority  of  the  discount  act;  and  my  brethren  are 
unanimously  of  opinion,  that  the  discount  in  this  case 
should  have  been  allowed.  They  think  the  representative 
should  reply  plene  admimstravit  to  the  discount  when  it 
exceeds  the  debt  as  to  the  surplus,  and  that  the  court  will 
grant  him  time  to  make  out  his  accounts,  and  marshal  the 
assets  of  the  estate ;  and  that  a  creditor  who  would  attempt 
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lo  enforce  his  judgment  might  be  restrained  by  the  court 
of  equity,  and  thus  the  inconveniences  apprehended  bui 
provided  against. 

The  motion  is  granted. 

Justices  Johnson^  Huger^  Gantty  and  Richardson^  con- 
curred. 

JWr.  Justice  Nott : 

I  concur  in  this  opinion,  except  as  to  allowing  the 
administrator  in  such  case  to  plead  ^/^n^  admintstravity 
respecting  which,  I  give  no  opinion. 

Levy  Ejf  M^Willte^  for  the  motion* 
Carter^  contra. 


:<«•:; 


R*  CuKNTiNGHAM,  Admon  of  D.  S.  Bailey,  vs*  John 
Barer. 

Where  an  administrator  commences  an  action  within  the  nine  months 
allowed  him  by  law,  the  defendant  may  plead  a  discount. 


T 


RIED  before  Mr.  Justice  Richardsorij  at  Lancaster^ 
Spring  Term,  1820. 

This  was  a  Sum.  Pro.  in  which  the  discount  was  offered 
within  nine  months  during  which  the  administrator  is  pro- 
tected from  suit  by  the  act  of  1789. 

The  Presiding  Judge  thought  the  discount,  operating  in 
the  nature  of  an  action,  could  not  be  pleaded  within  the 
time. 

The  plaintiff  had  a  decree  from  which  the  defendant 
appealed,  on  the  ground,  that  the  discount  was  admissible. 

Mr.  Justice  Colcock  delivered  the  opinion  of  the  Court. 

My  brethren  are  of  opinion,  that  if  the  adoiinistrator 

thinks  proper  to  sue  within  the  time,  the  discount  must  be 
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allowed,  for  it  is  to  be  considered  niorcas  a  payment  than 

a  demand  of  a  debt. 

The  motion  is  granted.  • 

Justices  Nott^  Johnson^  Hugcr^  and  Gantt,  concurred. 

Mr.  Justice  Richardson  dissented. 

Miller^  for  the  motion. 
Sogers  J  contra. 


Patrick  Duncan  vs.  David  Beard^  Administrator. 

Af^ntof  an  uninhabited  portion  ofcountr}^  by  a  British  governor,  to 

A.  and  hit  astociates,  is  not  void  for  uncertainty. 
Ifadeedbe  certain  in  part,  and   uncertain  in   other  parts,  it  is  not 
therefore  void.     Such  construction  shall  be  g-lven  vt  re*  magi*  tHilecU 
quam  perat. 
Where  a  grant  has  once  passcJthe  great  seal,  it  cannot  be  revoked,  ex- 
cept by  legal  proceedings;  even  if  the  sovereign  power  should  possess 
the  power  of  itself  of  determining  when  a  grant  should  be  revoked,  a 
second  grant  for  the  same  laud  would  not  be  considered   evidence  of 
revocation. 
Wbere  a  deed  is  made  to  A.  his  associates,  and  A.  makes  a  deed  of  the 
land,    a    deed   from    the    associates    will    also    be    presumed,    (if 
necessary)  after  a  great  lapse   of  time,   and   possession   under  A. 
A  deed  thirty  years  old,  may  be  given  in  evidence  without  proof  of  its 
execution,  if  accompanied  with  possession.     fQuere,   as  to  a  \V ill.) 
Papers,  other  than  deeds,  if  found  in  the  place  in  which  they  should  be 
deposited,  in  pursuance  of  their  object,  that  circumstance,  adcled  to 
their  being  thirty  years  old,  will  raise  a  presumption  in  favor  of  their 
authenticity ;  and  when  they  are  produced  from  their  proper  re- 
pository, and  have  been  properly  preserved,  it  will  not,  after  a  certain 
time  be  necessary  to  prove  them. 
Where  the  subscribing  witnesses  to  a  will  are  dead,  and  no  proof  of 
their  hand  writing  can  be  obtained,  it  will  be  sufticient  to  prove  the 
handwriting  of  the  testator. 
Where  a  witness  called  to  prove  the  handwriting  of  a  subscribing  wit- 
ness to  a  codicil,  could  not  undertake  to  say  that   he  had  ever  seen 
the  subscribing  witness  write,  but  that  from  his  having  been  a  notary 
public,  he  had  seen  much  of  his  acknowledged  writing,  it  was  held 
sufficient. 
Where  a  man  devised  lands  to  his  daughters,  (in  1 782,)  who  were 
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aliens  they  are  entitled  to  lake  by  descent,  being  protected  in  Iheir 
rights  by  the  treaty  of  1792,  9lh  Art.  which  declares  that  British  sub- 
jects shall  hold  as  before  the  war. 
Whether  persons  hold  possession  of  land,  as  the  tenants  of  another,  is  a 
question  for  the  Jury, 

Trespass  to  try  Title,  tried  before  Mr.  Justice  Col- 
cock^  at  Abbeville  court  house,  Spring  Term,  1819. 

Adam  M^Kee^  claimtd  to  be  the  real  defendant,  and 
was  entered  as  such  on  the  record. 

Plaintiff's  title — 1st.  A  grant  to  William  Levingston^ 
and  his  associates^  dated  27th  June,  1752,  for  50,000  acres, 
tract  No.  3,  by  James  Glenn^  governor  of  the  then  pro- 
vince. 

^d.  Lease  and  release  from  William  LevingstoiiXo  John 
Hamilton^  dated  25th  and  26th  June,  1753,  fot  200,000 
acres,  including  tract  No.  3. 

Richard  A.  Rapley^  2l  witness,  sworn,  proved  Le  Briton's 
hand  writing,  who  was  one  of  the  subscribing  witnesses  to 
this  conveyance,  but  did  not  know  Barnard^  the  other 
witness  to  the  deed ;  both  of  them  lived  in  England,  and 
were  dead,  as  witness  understood  before  he  left  it.  Me- 
morandum on  the  deed,  that  it  was  proven  before  Thomas 
i?flw/?«.9on.  Mayor  of  London,  the  11th  M{<y,  1754,  by 
yames  Bernard.  Witness /?fl/?/^y  came  here  in  1770  or 
1771,  as  the  agent  oi Salvador e^  in  1772  or  1773.  He  re- 
fturveyed  the  land,  and  took  possession,  suing  those  who 
held  out,  and  leasing  to  others.  Only  two  held  out.  He 
had  all  the  papers  relating  to  the  title,  and  this  deed  and 
grant  produced  now  among  them.  The  grants  had  seals 
to  them  at  the  time  he  had  them,  both  for  No.  3  and  4.  . 
They  were  broken  by  being  carried  about,  and  he  believes 
he  cutoff  the  remains  of  them.  He  contitiued  in^ pos- 
session until  1784  or  1785,  when  Salvadore  came  in,  and 
he  removed  away  to  the  lower  country,  but  returned 
again. 

3d.  Lease  and  release  from  yohn  Bamilton  to  Joseph 
Salvador ey  dated   27th  and   28th   November,  1755,  for 

51 
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100,000  acres,  No.  S  and  4.  Rapley  has  often  seen 
Ramitt07}*$  hand  writing,  but  did  not  know  him.  Knows 
his  writing  from  a  correspondence ;  has  hf  ard  that  yame^ 
Grindlay^  one  of  the  witnesses,  was  dead  before  he  left 
England— knows  nothing  of  John  Jackson^  the*6ther 
witness.  Recorded  in  Charleston,  2^th  April,  1766,  by 
Fenwick  Buli^  register.  Rapley  knows  F.  BulPs  writing 
■^has  often  seen  him  write.  Sahadore  died  about  1786 
or  1787.  He  had  a  house  at  -; — — — — ^  in  which  he 
lived. 

.  4th.  Will  of  Joseph  Sahadore^  dated  the  7th  October, 
J 782.  J?fl/>/fy  knows  the  hand  and  seal  of  the  testator, 
but  does  not  know  the  writing  of  either  of  the  witnesses. 

5th.  Power  of  Attorney  for  the  heirs  of  Sahador&Xo 
jfames  Nicholson,  Rapley  knows  the  hand  writing  of 
Moses  Sahadore^  one  of  the  subscribing  witnesses,  and 
also  of  Patrick  Duncan^  another  subscribing^witness.  He 
Jcnows  the  writing  of  Abigail  and  Elizabeth  Sahadore^ 
but  does  not.know  that  of  Texiera  and  his  ivife^  nor  of 
jF*.  A.  Holland^  notary  public,  another  witness. 

6th.  pecree  and  proceedings  in  the  Court  of  Equity,  by 
Robert  E.  Griffin  vs.  Nicholson.'-^RepoTt  confirmed-* 
Land  Sold—Sale  confirmed. 

7th.  Deed  from  the  Commissioner  in  Equity  to  Patrick 
Duncan.  Francis  Wardlaxv^  witness,  saw  it  executed— 
other  witnesses  who  signed  it  with  him,  out  of  the  state. 
Dated  8th  July,  1816.     For  No.  3  and  4,  %  13,682. 

The  hcus  in  qiio^  established  by  squire  Morrau^  and 
that  defendant  lived  within  the  lines  of  No.  3. 

Jesse  Calvert^  proved  that  the  defendant  was  in  pos* 
session  of  the  land  when  he  went  away,  five  or  six  acres* 

On  the  part  of  defendant : 

A  grant  to  John  Dixon^  for  1000  acres,  dated  June, 
1803. 

Deed  from  John  Dixon  to  Adam  M^Kee^  dated  15th 
October,  1805.  John  Steal  proved  the  execution  of  it,  and 
that  Michael  M^Kee^  the  other  witness  who  signed  it  at 
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the  same  time  witli  him,  is  in  the  western  country*  He 
also  stated,  that  he  knew  Adam  M^KeCy  the  real  defendant, 
to  be  in  possession  from  the  year  1803  ;  thut  is  by  hifltiy 
(^the  witness,)  as  a  tenant.  He  went  in  under  a  written  in- 
strument ;  but  of  this  instrument,  he  could  giv^  no  ac* 
count.  Mr.  Morroxv^  proved  that  the  defendant's  grant 
covers  the  land  in  dispute,  and  that  he  had  understood,  that 
David  Beard^  the  nominal  defendant,  was  a  tenant  oT 
M'Kee. 

John  M^Kee  says,  that  David  Beard  was  a  tenant  of 
his  brother  Adam.  He  understood  it  from  both  of  them 
—he  stated,  that  after  Steal  went  out  o(  possession.  Beard 
worked  it  one  year.  Then  one  Withy  for  the  next  year. 
Then  one  Spencer^  and  then  the  widow  Melford^  and  she 
has  remained  in  possession  ever  since.  On  his  cross  eso 
amination,  he  could  not  fix  the  order  in  which  these  per- 
sons succeeded  each  other,  but  stated  that  the  land  had 
l^een  always  occupied  by  some  one  under  the  authority  of 
his  brother. 

Robert  Breckenridge  yi^&  called,  but  had  forgotten  or 
never  knew  any  thing  aboul  the  possession. 
_  In  reply,  Mr.  Bowie  stated,  that  he  .w^nt  into  posses- 
sion as  a  tenant  of  Salvadore^  in  177%^  or  1773— Aas  paid 
rent  for  it  to  all  the  claimants,  and  still  holds  it^— con- 
siders himself  a  tenant  to  whoever  is  the  owner.  He  first 
paid  rent  to  Rapky^  as  agent  of,  SahadQve — afterwards  to 
Salvadore  himself— then  to  Mr..  Wm,  Tennant^  as  agent  of 
the  Philadelphia  Company — his  lease  was  for  the  residue 
of  what  h^d  not  beenleased  before.  In  the  year  1774,  he 
ran  round  the  whole  of  the  land,  (4  tracts,)  for  Salvadore^ 
at  the  vequestof  i?a/'/ey,  as  his  agent. 

ISljr.  Rapky  further  proved,  that  he  is  in  possession  of 
^abo^t  100  acres  of  No.  3 — has  cultivated  it  for  20  or  25 
ye|trs — ^he  leased  to  Mr.  Bowie  as  the  agent  o\ Salvadore^ 
/The  Jury  found  a  verdict  for  the  plaintiiF— and  a  motion 
Vas  now  made  to  set  aside  the  verdict,  and  for  a  ne/yV  trial 
•^n  the  following  grounds  : 

/ 
/ 
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1st..  Because  the  Court  ought  to  have  rejected  the  granc 
to  Wm.  Levingston  and  his  associates^  as  void  for  uuLcr* 
tainty,  and  forfeited  for  non-performance  of  the  condition* 

2d.  Because  the  Court  permitted  the  conveyance  froca 
Wm.  Levingston  to  John  Hamilton^  to  be  given  in  evi- 
dence without  requiring  the  plainiiif  to  show  a  transfer  of 
the  right  of  his  associates, 

3d.  Because  there  was  not  sufficient  proof  of  the  will  of 
Joseph  Sahadore^  no  account  having  been  given  of  the 
subscribing  witness,  and  not  sufficient  proof  of  the  codi- 
cil, there  being  no  proof  of  the  hand  writing  of  one  of  the 
witnesses. 

4th.  Because  the  proceedings  in  the  Court  of  Equity 
ought  to  have  been  rejected  for  irregularity.- 

5th. — Because  the  heirs  of  Salvador^  were  bound  to 
take  by  descent,  and  not  by  devise  ;  and  t>eing  aliens,  no 
descent  could  be  cast  upon  them. 

6th. — Because  the  power  of  attorney  was  insufficiently 
proven,  in  as  much  as  there  should  havt  been  some  account 
given  of  the  third  subsciribing  witness,  and  proof  of  the 
hand  writing  of  two  of  the  parties,  Susannah  and  her 
husband, 

7th. — Because  the   verdict  of  the  jury  was  contrary  to  . 
law,  and  the  Judge's  charge  upon  the  statute  of  limitations. 

8th. — Because  the  verdict  was  contrary  to  law  and  evi- 
dence, in  as  much  as  the  defendant  proved  a  tide  by  pos- 
session.    '  ' 

Mr.  Justice  Cokock  delivered  the  opinion  of  the  Court, 
The  first  ground  presents  two  points  for  determMiation  : 
First,  whether  the  grant  to  William  Levijigston  a»d  his 
associates  is  void  for  uncertainty  ?  and  secondly,  wlV^^^r 
it  is  forfeited  for  nonperformance  of  the  condition?  Ais  to 
the  first  point  there  can  be  no  doubt,  as  has  been  argwd, 
that  a  deed  may  be  void  for  uncertainty ;  but  if  a  de«d 
be  in  part  certain,  and  in  other  part  uncertain,  it  doAs 
not  follow,  that  it  is  void  ;  for  the  rule  is,  that  such  con\ 
struction  shall  be  given   if  possible  lit  res  magis  valeai 
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quam  ffereat.  Now  as  to  Livingston,  the  deed  is  certain.  It 
is  to  him  ;  and  our  not  ikih^  Ay\t^  to  identify  his  associates 
does  not  render  the  deed  void.  The  v/ord  has  no  technical 
meaning,  but  it  bears  a  stronjjj  aiinlogy  in  common  par- 
lance to  the  word  assigns.  And  wiien  we  read  the  deed 
tlirough,and  see,  that  tiie  ohjt^ct  was  to  settle  an  uninhabited 
portion  of  country  with  a  ccriain  description  of  persons,  it 
is  easy  to  discover,  that  it  was  intended  by  the  grantor  to 
vest  the  whole  of  the  legal  estate  in  Levingston^  with 
authority  to  him  to  regrant  or  convey  any  part  thereof  to 
such  persons  as  would  associate  with  him  in  the  underta- 
king to  settle  the  land  ;  and  this  view  of  the  subject  is 
supported  by  the  deed  which  he  afterwards  makes  to  Ham- 
ihon^  in  which  he  styles  him  his  associate.  But  if  there  had 
been  persons  in  esse  at  the  time,  who  were  denominated 
his  associates^  who  might  then  have  taken  under  the  grant, 
after  a  lapse  of  sixty  years  and  an  accompanying  posses- 
sion by  those  to  whom  Hamilton  sold,  a  deed  from  the 
associates  to  Levingston^  might  be  iairly  presumed. 

Upon  the   second  point,  in  this  ground,  the  plaintiff's 
counsel  contended,  that  the  condition,  being  subsequent, 
it  will  be  presumed  to  have  been  performed  ;  and  that  if 
not,  the   grant  must  be  set  aside  by  a  regular  process  of 
law.     To  whicii  it  was  replied,  that  the  grant  reserved  to 
the  grantor  the  right  of  re-entry,  on  the  failure  to  perform 
the  condition,  and  that  the  subsequent  grant  may'be  con- 
aidered   as  evidence  of  that  re-entry,  and  the  failure  to 
perform  the  condition.     It  is  certain,  that  where  a  grant 
has  once  passed  the  great  seal,  it  cannot  be  revoked  except 
by  some  legal  proceeding,  and   this  for  the  most  obvious 
reason.     The   party  may  have  it  in  his  power  to  show  a 
compliance  with  the  condition  or  a  release  from  the  per- 
formance of  it,  f6  Comijn*s  Digest  63,  letter  D,  70.    5 
Com,  274,  title  patent. J     Despotic   indeed  would  be  that 
government  which  should  exercise  the  power  of  revoking 
^t  will,  all  grants  of  land  which  it  may  have  made  to  indi- 
viduals,-or  of  determining  without  the  intervention  of  a 
judicial  tribunal,  where  thcrs  was  groUnd  for  a  revocation^ 
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The  usual  mode  in  England  is  by  scire  facias  in  equity  or 
by  process  on  the  law  side  of  the  exchequer  court.  But 
if  it  were  consistent  with  the  principles  of  justice,  that  the 
sovereign  power  should  of  itself  determine  when  a  grant 
should  be  revoked ;  a  second  grant  of  Und  in  this  state 
should  not  be  evidence  of  such  revocation,  for  they  are 
often  made  without  the  knowledge  of  the  oflScer  who  is 
empowered  to  sign  the  grant.  It  not  unfrequently  occurs 
that  there  arc  two  or  three  grants  for  the  same  land,  and 
the  public  officers  perfectly  ignorant  of  this  fact.  The 
younger  grant  in  this  case  then  cannot  be  considered  ac 
any  evidence  of  the  revocation  of  the  elder,  but  that 
remains  in  full  force. 

The  second  ground  has  been  determined  in  the  consi- 
deration of  the  first.  A  deed  from  the  associates  if  we 
can  suppose  them  grantees  would  be  presumed,  after  a 
lapse  of  so  many  years,  and  a  possession  under  Levingsion* 

Upon  the  third  ground,  the  insufficiency  of  the  proof 
of  the  will,  I  take  it  to  be  a  well  established  doctrine,  that 
a  deed  of  thirty  years  may  be  given  in  evidence  without 
proof  of  its  execution,  if  accompanied  by  possession,  and 
a  mere  entry  for  the  purpose  of  resurvey  has  been  consi<< 
dered  a  sufficient  possession.  (Reid  vs.  Eifert^  1  Nott  &f 
M^Cord  374. J  What  are  the  reasons  on  which  this  rule 
is  founded  ?  1st.  That  after  a  lapse  of  thirty  years  it  is 
difficult,  and  in  most  cases  impossible,  to  procure  the  wit- 
nesses to  the  deed.  Those  who  are  parties  to  a  deed  of 
thirty  years  standing,  must  be  upwards  of  fifty  years  old, 
and  a  great  portion  of  those  who  are  born,  die  before  that 
period.  The  second  reason  is,  that  a  possession  or  an 
exercise  of  ownership,  under  the  deed,  is  calculated  to 
give  authenticity  to  it.  In  my  own  opinion  there  is  a  pos- 
session under  this  will,  for  I  consider  the  possession  of 
Rapley  (who  obtained  his  possession  as  the  agent  of  Saha-t 
dorej  the  possession  of  the  devisees  of  Sahadore.  He 
would  not  be  permitted  to  set  up  an  adverse  title  to  them, 

and  it  is  not  necessary  by  the  stat.  of ■,  that  he 

should  have  attorned.     But  if  this  be  not  clear  as  is  the 
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opinion  of  my  brethren,  still  the  first  reason  of  tlie  ride 
applies  to  the  case  of  this  will,  and  another  rule,  in  regard 
to  papers  other  than  deeds,  is,  that  if  they  be  found  in  the 
place  in  which  they  should  be  deposited,  in  pursuance  of 
their  object,  that,  that  circumstance,  added  to  tiuir  being 
thirty  years  old,  will  raise  a  presumption  in  favor  of  their 
authenticity.  (Peake  73.  Philltpps  349.^  And  Mr.  Jus- 
tice Buller  says  ^^  ancient  writings  which  arc  proved  to 
have  been  found  among  deeds  of  evidences  of  land,  may 
be  given  in  evidence,  although  the  execution  cannot  be 
proved;  for  it  is  hard  to  prove  ancient  things  and  the  find- 
ing  of  them  in  such  a  place  is  a  presumption,  that  thej 
were  honesdy  and  fairly  obtained  and  preserved  for  use 
and  are  free  from  the  suspicions  of  dishonesty.'*  C^*  -P* 
255.^  And  Mr.  PhiUipp»^  in  pursuing  the  subject,  ob^ 
serves,  that  ^^  this  observati(m  on  the  necessity  of  showing 
where  the  deed  was  found,  seems  to  apply  more  particuf 
larly  to  those  cases,  where  the  character  and  authenticity 
of  old  writings  depend  in  some  dt  ffvte  on  the  nature  of 
the  place  or  custody,  in  which  they  have  been  kept ;"  and 
when  they  are  produced  from  their  proper  repository  and 
liave  been  properly  preserved,  it  will  not,  after  a  certain 
time,  be  necessary  to  prove  them.  (PhtUipps  350.J  Now 
the  will  in  this  case  was  taken  from  the  secretary's  office, 
in  Charleston,  where  by  the  law  then  existing,  all  wills  are 
required  to  be  deposited  and  is  upon  the  face  of  it  free 
from  all  suspicion  of  fraud,  and  appears  to  have  been  exe- 
cuted with  all  the  formalities  required  by  the  statute.: 
Again,  in  PhUlipps^  (385,)  it  is  said, "  where  the  subscribing 
witnesses  are  dead  and  no  proof  of  their  handwriting  can 
be  obtained,  as  must  frequently  happen  in  the  case  of  oLl 
wills,  it  will  be  sufficient  to  prove  the  signature  of  ih% 
testator  alone."  And  the  case  of  Calthorpe  vs.  Gough  et  aL 
(A  Tl  R,  707,J  is  referred  to,  and  although  this  point  was 
not  finally  determined  in  the  case,  yet  it  is  the  e^pres*- 
sion  of  an  opinion  of  a  distinguished  judge  and  supported 
by  the  authority  of  a  case  decided  by  Sir  i/oj/rf  Kenyon, 
master  of  the  rolls.     In  this  case  the  handwriting  and 


408  Columbia,  18^0. 

seal  of  the  testator  to  the  will  were  proven,  and  his  Irarid* 
writing  to  a  codicil  m-adc  in  the  year  1 78G,  not  long  before 
his  death,  and  proof  of  ti»e  handwriting  of  one  of  the  sub- 
scribing witnesses  to  the  codicil,  by  one  who  could  not 
undertake  to  say  he  had  ever  seen  him  write,  but  from  the 
subscribing  witness^  having  been  a  notary  public,  he  had 
seen  much  of  what  was  acknowledged  to  be  his  writing.     • 

But  it  was  said,  that  there  was  no  proof  of  the' death  of 
the  subscribing  witness;  as  to  one,  there  was  as  much 
proof  as  is  ever  required.  The  witness,  Mr.  Rapley^  says 
he  has  heard,  that  one  of  them  was  dead,  and  when  it  is 
recollected,  that  the  will  v/as  executed  thirty  odd  years 
ago,  and  in  England,  I  think  it  a  fair  presumption,  that  the 
Others  are  also  dead. 

The  fourth  ground  requires  no  observation,  for  no'argu- 
xnent  is  offered  to  show  any  irregularity  in  the  proceed- 
ings, and  none  is  apparent  on  the  iwie  of  them. 

The  testator  by  his  will  devises  his  estate  to  his  three 
daughters,  in  trust  for  his  creditors. 

The  fifth  ground  therefore  cannot  avail  the  defendant, 
for  the  children  of  the  testator,  Sahadore^  I  am  inclined 
to  think,  must  take,  sul>jcct  to  the  trust  or  not  at  all.  But 
if  they  were  obliged  to  tnkc  by  descent,  thrir  rights  are 
protected  by  the  9th  .nrticle  of  the  treaty  of  1794,  which 
declares,  that  British  subjects  shall  hold  as  before  the  war. 

Upon  the  sixth  ground,  I  am  of  opinion,  that  all  the 
proof,  which  the  law  requires  in  such  cases,  w^as  given'. 
It  was  proven,  that  the  plaintiffs  had  been  authorized  to 
act  for  the  heirs  of  Sahadore^  as  attorney.  But  there  was 
DO  necessity  to  prove  any  thing  about  the  power  of  attor- 
ney, in  this  case  ;  that  might  have  been  a  question  in  the 
court  of  equity,  when  the  proceedings  were  going  on  there 
against  the  heirs  of  Salvadore ;  we  have  nothing  to  do 
with  the  agency  of  the  plaintiff — he  claims  before  us  in  his 
own  right  of  a  deed  from  the  plaintiff. 

The  two  last  grounds  may  be  considered  together — ^the 
Jury  were  instructed,  that  if  they  believed  that  the  real 
defendant,  Adam  IM'Kee,  bad  been  in  the  possession  of 
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the  land  by  his  tenants,  from  the  year,  1805,  to  the  com- 
mencement of  this  action,  they  ought  to  find  for  the  de- 
fendant. Or  if  they  doubted  whether  these  persons,  who 
were  said  to  have  been  in  posse ssiun,  were  the  tenants  of 
M'Kee  ;  yet,  if  they  were  satisfied,  that  there  had  been  a 
continued  and  uninterrupted  possession,  though  of  different 
persons,  not  conveying  to  each  other — for  that  time,  that 
then  they  ought  to  find  for  the  defendant ;  and  this  I  di- 
rected on  the  authority  of  the  case  of  May  rick  vs.  Whiicy 
decided  in  this  Court  about  the  year  1808  or  1809;  it 
was  an  action  brought  by  myself.  The  case  never  met 
approbatioi:^ ;  but  I  considered  ni)  st-lf  bound  by  it.  I  am 
authorized  to  say  by  my  brethren,  that  they  do  nut  con- 
aider  the  case  as  authority,  having  only  a  verbal  report  of 
it;  The  question  then,  whether  these  persons  said  to  be 
in  possession,  were  the  tenants  of  M'Kee,  was  one  merely 
of  fact,  and  for  the  determination  of  the  Jury,  It  waa 
positively  sworn  to,  so  far  as  regarded  the  possession 
after  the  deed  from  Dixon  to  M^Kee.  It  was  not 
clearly  and  satisfactorily  proven  as  to  all  who  occupied, 
that  they  were  tenants.  And  I  am  not  dissatisfied  with 
the  verdict.  The  Jury  were  acquainted  with  the  wit- 
nesses, and  all  the  circumstances  attending  that  sort  of  poa* 
session,  and  were  therefore  better  qualified  to  determine 
on  the  fact  than  the  Court.  Upon  the  whole,  the  objec- 
tions to  the  plaintiff's  title  being  overruled,  and  the  Jury 
having  found  against  the  defendants,  on  the  facts,  the 
motion  is  discharged. 

Justices  Nott^  yohnsoriy  Richardson  and  Huger^  con** 
curred, 

Noble^  for  the  motion. 
M^Duffie^  contra, 

5!? 


J 
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The  Sta'te  ads.  David  L.  Wakkiy. 

Every  Court  acting  clearly  within  its  jurisdiction,  in  a  case  legally  sub- 
knitted,  is  independent  of  all  others,  to  which  no  appeal  is  given. 

l«o  prohibition  lies  to  resirain  the  proceedings  of  a  Court  Martialfor 
irregularities  as  long  as  it  acts  within  its»  jurisdiction. 

xHIS  was  a  prohibition,  tried  bffore  Mr.  Justice  Rtch" 
ardson^  at  Chambers,  who  made  the  lollowing  dcci&ion  : 
"  It  is  admitted  that  A.  Hall^  is  a  private  within  the  beat 
company  of  Captaiti  Wakelij.  It  is  not  d(  nied  in  the  oath 
Verifying  the  suggestion  that  the  Court  Martial  was  le- 
gally constituted.  Butit  is  alleged  that  A.Hall  was  not 
summoned  to  attend  one  of  the  musters,  and  had  a  legal 
excuse  for  his  absence  at  the  other.  It  is  not  denied  that 
A*  ,Hallw2is  summoned  to  attend  the  Court  Martial,  but 
it  is  alleged  that  the  Court  had  no  proof  that  he  had  been 
summoned  to  attend  either  the  mtisters  or  the  Court  Mar- 
tial ;  and  that  execution  has  been  issued  to  levy  the  fines, 
without  the  said  A.  Hall  being  previously  required  to  pay 
the  same," 
*'  There  may  have  been  grounds  for  an  appeal,  but  as  the 
Court  was  legally  constituted,  and  had  jurisdiction  of  the 
subject  in  contestation  ;  and  as  A.  Hall  was  summoned  to 
attend  the  Court,  and  failed  to  offer  any  excuse  for  his  ab- 
sence, I  cannot  perceive  any  usurpation  of  jurisdiction,  or 
such  a  want  of  testimony  as  would  authorize  the  issuing  of 
the  writ  of  prohibition.  Every  Court  acting  cl^arlif 
whhhi  it fi  jurisdiction^  in  a  case  legallif  submitted^  is  inde* 
pendent  of  all  others^  to  ivhich  no  appeal  is  given.  The 
motion  for  a  prohibition  is  therefore  diamissedJ^'* 

The  relator  gave  notice,  ihat  he  would  appeal  from  the 
decision  in  this  case,  and  for  a  reversal  thereof  on  the  fol- 
lowing grounds  : 

1st.  That  the  Court  Marlial  proceeded  to  give  judg- 
ment against  the  said  Ainsleij  Hall^  witkout  proof  that  he 
was  in  default  in  not  attending  the  musters  for  which  he 
was  fined. 

&d.  That  the  Court  gave  judgment  against  the  said 
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Ainsiey^  without  proof  of  his  being  summoned  to  attend 
the  Court  Martial. 

3d.  That  there  was  no  charge  exhibited  against  him  be- 
fore the  Court  Martial,  of  which  he  had  any  notice,  and 
therefore  any  fine  imposed  by  defiiult  was  illegal. 

Mu  Jxxsxicc  I^ichardson^  delivered  the  opinion  of  the 
Court. 

•  To  answer  these  objections  to  the  decision  of  the 
Judge,  I  have  but  to  enquire,  as  in  the  case  of  M"* Donald 
£l?  BonJier  vff.  Elfe,  (\  Nott  &?  M'Cord,  504j  for  what 
prohibition  lies  ? 

'*  The  comphint  should  be  that  the  party  aggrieved  has 
been  drawn  ad almd  examen  by  a  jurisdiction  usurped,  or 
by  a  process  disallowtd  by  the  laws,"  (see  2  Inat,  229,  607, 
a43.  2  IL  Black.  100.)  "  The  general  ground,"  says  the 
last  authority,  bring  an  excess  of  jurisdiction,  when  they 
assume  a  power  to  act  in  matters  not  within  tht-ir  cogni- 
zence."  Lord  Lo'tgliborovgh^o^^  onto  state,  (in  the  same 
well  considered  case.  Grant  vs.  Sir  Charles  Gould^  in 
which  th£  cbarga  of  iri'egularity  was  directly  in  question,) 
one  other  ground  of  prohibition  "  which  is  indeed"  he  con- 
tinues, but  a  species  of  the  other,  to  wit,  that  where  the 
authority  is  limited  by  act,  (meaning  an  authority  which 
was  before  inherent  in  the  Inferior  Court,)  the  court 
which  acted  differently  from  the  prescription  of  the  act, 
exceeded  its  jurisdiction,  and  is  therefore  liable  to  prohi- 
bition. Beyond  these  two  grounds  (said  the  Judge)  it 
does  not  occur  to  me  that  thrre  is  any  other  which  can  be 
stated,  upon  which  the  Courts  of  JVest minister  Hall^  can 
interfere  in  the  proceedings  of  other  Courts,  where  the  mat- 
ter is  within  their  jurisdiction."  Coming  directly  to  the 
charge  of  irregularity  in  the  proceedings,  he  says,  (p.  107,) 
**  the  most  that  can  be  made  of  it,  is  an  error  in  the  pro- 
ceedings, but  wc  cannot  prohibit  on  that  account.." 

The  doctrine  then,  is  well  settled,  and  to    grant  a  pro- 
hibition in  this  case,  would  be  to  exercise  appellate  pow- 
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ers,  and  to  review  dit  proceedings.  But  thftt  we  cannoit 
do; 

The  relator  does  not  deny  that  he  was  cited  to  attend 
the  court;  hut  he  did  not  appear,  and  judgment  passed 
hy  default.  What  evrdcnce  was  adduced  to  show,  that 
he  hud  been  summoned  to  turn  out  at  the  musters,  and 
had  failed  to  do  so,  docs  not  appear.  If  insufficient,  that 
would  be  matter  of  appeal,  and  not  a  ground  for  prohibi- 
tion. If  notice  of  the  precise -charge  against  the  relator 
Was  not  given,  that  too  would  he  merely  a  ground  of  ap- 
peal, but  such  irregularity,  though  it  may  be  ^ood  cause 
to  review,  cannot  place  the  case  out  of  the  jurisdiction  of 
thi  militia  court.  Wherever  the  party  is  aggrieved,  he 
hns  an  appeal  to  the  officers  of  the  regiment,  after  notice 
ot  the  fine  imposed.  fMi/.  M.  L.  44,  Sec.  130.)  And  nnbtis 
there  bectii  appeal^  a  suhscqiicnt  act,  (MUler^  54,  Sec^  179) 
makes  the  aentf  nee  in  expresa  terms,  ''^Jinal  and  conciu' 
a^Vf,  when  approved"  by  the  oflicer  ordering  the  Court. 
So  that  the  statute  conspires  with  the  generid  doctrine  to 
prevent  this  court  from  interfering. 

The  motion  is  therefore  dismissed. 

Justices 'Co/coci,  Nott^  Ganti  and  Johnson^  concurred* 

Blanding\  for  rehfor. 
BuiJety  for  defendant. 


The  State  vs,  David  L.  Wakelt. 

The  captiifis  of  militia,  companies,  for  defaults  of  attendance  at  petty 
musters,  ar^  authorized  by  ]a\v  to  hold  courts  martial,  without  vxj 
order  from  any  of  the  field  officers  of  the  regiment. 

The  captain,  oixhrinptlie  court  martial,  may  preside  as  president;  and 
is  the  one  to  approve  of  the  sentence  of  the  court. 

A  militia  mun  is  not  allowed  to  send  a  substitute. 

Under  tiip  act  of  J80y  (enacting-  that  «  every  private  who  shall  wilful^ 
ncg^lect  to  turn  out  at  »\iy  ordinary  muster,  shall  Ije  fined  the  sum  of 
one  doihir  and  fifty  cents,  and  fif\v  per  cent,  on  the  amount  of  his* 
general  fax)  u  sentence  in  these  wordsjand  figures,  viz.  *  g  1  30  and 
50  per  cent."  is  sufficiently  definite. 
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Btefy  court,  acting  clearly  within  iis  joriidictioii,  m  a  cMe  legally  sub- 
milled,  is  indepenclenl  of  uU  olhcr  CDurta^  to  which  no  appeal  is  giveoL 

pHOHIBIl  ION  ordeitd  by  his  Honor  Mr.  Justice 
Nott^  at  Columbin ;  motion  to  reverse  the  order  of  Yi\% 
Honor  and  set  aside  the  V/rit  of  Prohibition. 
-  In  this  case  it  appeared,  that  Daoid  i.  Waiffy  was 
captain  of  a  militia  heat  company  ;  that  for  a  de^ault  of 
Atnsley  Hally  a  private^  in  said  company,  in  attending 
company  muster,  the  said  A'nsley  Haii  was  summoned 
before  a  court  martl:*!  to  answer  for  such  defauh.  That 
captain  V/akclij  presided,  and  two  of  the  lieutenants  of  his 
company,  were  the  n\f  mbf  is  of  the  same  ;  that  upon  the 
trial  of  the  s'lid  Ahislt'i^  Ilalt^  he  was  fined  for  said  dcfauVr» 
and  an  execution  issued,  by  the  vaid  captain  IVakehf^  to 
enforce  the  cullectinn  of  the  said  (in<'. 

His  Honor  Mr.  Justice  yott  granted  a  Writ  of  Prohi- 
bition, to  restrain  proceedings  on  the  said  execution,  oa 
the  grountis  : 

1st. —  That  the  said  David  L.  Wakely  and  the  other 
members  of  the  court  martial  were  never  authorized  to 
hold  said  court  by  any  order  assued  by  any  of  the  field 
officers  of  the  regiment  to  which  he  was  attached,  or  any 
other  officer  having  authority  to  make  buch  order, 

2d. — Because  tbe  said  court  martial  exceeded  its  juris- 
diction, or  acted  without  any  jurisdiction. 

The  defendant  moved,  that  the  said  order  of  his  Honor 
be  reversed,  and  that  the  Writ  of  Prohibition  be  set  aside, 
on  the  grounds  : 
•  1st. —  That  tbe  captains  of  companies  for  defaults  of 
attendance  at  petty  musters  are  authorized  by  law  to  hold 
courts  martial  and  preside  as  presidents  of  such  courts, 
together  with  their  subaltern  officers  as  members  of  such 
courts  in  their  respective  coihpanJes,  without  any  order 
from  any  superior  officer  of  the  regiments  to  which  they 
iftay  he  attached,  and  may  enforce  the  sentence  of  their 
respective  courts,  without  the  same  being  approved  of  by 
any  superior  officer. 
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2d, — Because  the  court  martial  that  tried  Ainsley  Hall 
was  constituted  according  to  law,  and  had  jurisdiction  of 
his  case,  and  tried  the  same  fairly  and  according  to  law^ 
and  had  a  right  to  inforce  the  sentence  of  the  court  with- 
out submitting  it  to  the  approval  of  any  otht?r  officer. 

3d. — Because  the  ordvr  for  a  Writ  of  Prohibition  is 
not  founded  in  law,,  and  ought  to  be  reversed,  and  the 
writ  set  aside. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Richardson* 

The  grounds  suggested  for  a  writ  of  prohibition  are, 

1st. — That  the  captain  of  a  militia  company  cannot 
order  a  court  martial. 

2d. — That  the  sentence  of  the  court  must  be  approved 
by  some  officer  ordering  the  court. 

3d.— That  a  militia  man  has  a  right  to  send  a  substitute. 

This  court  is  of  opinion,  that  none  of  these  grounds  are 
tenable. 

As  to  the  1st.  the  act  directs  simply  "  that  Sec.  privates 
be  tried  by  not  less  than  three  commissioned  officers;" 
( Miller* s  MiL  Law^  Sec.  57^ J  but  by  whom  the  court 
shall  be  ordered,  is  not  expressly  pointed  out.  In  order 
that  the  statute  may  avail,  we  must  conclude,  that  the 
court  is  to  be  ordered  by  the  officer  commanding  at  the 
time  when  the  default  occurred;  that  is  to  say,  the  cap- 
tain, in  this  case. 

This  construction  also  points  out  who  is  to  approve  of 
the  sentence.  The  injunction  ( Miller^ s  M.  Z.  Sec.  57^ J 
is,  that  it  shall  be  done  by  the  officer  ordering  the  court. 
In  the  instance  before  us,  the  captain  in  adjudging  the 
fine,  together  with  the  rest  of  the  court,  and  by  his  execu- 
tion, of  course,  approved. 

Upon  the  third  ground,  it  is  enough  to  say,  that  there 
is  no  law  authorizing  a  militia  man  to  send  a  substitute; 
and  though  in  general,  but  a  reasonable  indulgence,  yet  it 
is  too  disadvantageous  to  military  discipline  and  improve-^ 
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ment,  to  admit  it  as  ^  general  privilege,  unless  expressly 
given. 

It  was  noticed,  that  the  sentence  being  in  these  words 
and  figures,  to  wit :  '•'Si  50,  Mnd  50  percent."  was  inde- 
finite :  But  the  statute  (See  Milltr  42  Sev,  124,^  fixes  the 
fine  at  S  1  50,  and  50  per  cent,  on  the  general  tax  of  the 
defaulter,  which  render  the  sentence  intelligiMe. 

After  the  other  case  of  the  State  vs.  D.  L.  IVakely^  just 
now  decided,  and  sevrral  others  hilfly  adjudged,  in  cases 
of  patrol  fines,  militia  finis,  and  upon  proceedings  by 
justices  and  freehokUr-  between  landlcird  and  tenant,  I 
will  not  repeat  the  doLtnnc  of  prohibition  further  than  to 
repeat,  that  every  ccurt^  acting'  clearly  rvithin  its  juris- 
diction^  in  a  case  lei^albj  si'limitted^  is  independent  of  all 
other  courts^  to  ivhlch  no  appeal  is  given.  Mere  irregu- 
larity, insufficiency  of  proof,  and  mistaken  judgments,  in 
such  cases,  generally,  afford  matter  of  appeal  only.  But 
should  we  under  the  name  of  prohibition,  entertain  appeals 
not  expressly  given  to  us,  this  cc^urt  would  take  jurisdic- 
tion and  might  review  all  eases  from  inferior  courts. 

The  motion  to  reverse  the  order  is  therefore  granted. 

Justices  Gantt  and  Colcock  concurred. 

Blanding^  for  the  motion. 
Levy^  contra. 


Martha  Mathews  t;6-.  Joseph  West, 

The  Court  will  not  be  disposed  to  interfere  wiJh  the  finding-  of  a  Juiy 
and  g^anta  new  trial  on  the  ground  of  hi«,']i  damac^es,  where  a  wan- 
ton and  aggravated  trespass  has  been  coniniilted  on  the  property  of 
a  plaintiff. 

A  new  trial  will  not  be  granted  on  the  ground,   tliat   a  party   was  de- 
prived of  certain  title  papers  by  high  waters. 
• 

X  HIS  was  an  action  to  recover  damages  for  a  Trespass 
cbnainitted  with  force  in  taking  and  carrying  away  a  load  of 
Peaches  from  off  the  land  of  plaintiff,  of  which  she  was  in 
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j>eaceable  undisturbed  possession,  and  from  the  Judges 
report,  (Mr,  Justice  Nott^  who  tried  the  case,)  had  been 
io  for  the  space  of  thirty  years. 

Verdict  for  plaintiff,  with  S  200  damages. 

The  defendant  moved  for  a  new  trial,  on  the  grounds  : 

1st.  Because  the  damaj»fs  were  excessive. 

2d.  Because  he  was  deprived  of  certain  title  papers,  on 
account  of  high  water. 

Mr.  Justice  Ganti  delivered  the  opinion  of  the  Court. 

Jo  answer  to  the  first  ground:,  it  is  to  be  remarked,  that 
the  Presiding  Judge  reports  the  trespass  to  have  been 
tranton  and  aggravated,  by  the  circumstance  of  its  having 
been  committed  in  despite  of  the  feelings  of  the  plaintiff, 
immediately  under  her  nose^  and  in  opposition  to  her 
authority.  In  a  coihplicated  injuiry  of  this  kind,  the 
rule  adopted  by  the  Jury,  in  estimating  the  damages,  is 
not  only  correct  and  legal,  but  redounds  much  to  their 
credit,  as  it  evinces  a  feeling  on  the  part  of  the  Jury, 
friendly  to  the  good  order  and  well  being  of  society,  and 
hostile  to  acts  of  violence  and  force,  which  is  the  bane 
of  it.  On  this  groimd,  therefore,  the  Court  entertain  the 
opinion  that  the  damages  given,  are  by  no  menns  to  be 
considered  as  excessive. 

The  second  ground  taken  for  a  new  trial,  viz  :  that  on 
account  of  high  water,  the  defendant  was  deprived  of  cer- 
tain title  papers,  is  a  circumstance  which  cannot  counter- 
vail the  force  and  effect  of  a  verdict,  which  appears  to 
have  been  very  justly  rendered. 

The  motion  for  a  new  trial,  must  fail  generally. 

Justices  Cokocky  Nott^  Johnson  and  Richardson^  con  ♦ 
curred, 

Caldwell^  for  the  motion. 
Starky  contra. 
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Richard  Richardson,  ^'^  al.  vs,  Ed.  Broughton, 

Where  a  person  goQs  into  the  possession  of  land,  under  a  conditional 
agreement  to  purchase  it,  he  cannot  hold  adversely  to  the  claim  of 
the  person  under  whom  he  went  into  possession,  so  as  to  acquire  a 
title  by  the  statute  of  limitations. 

Where  a  person  claims  land  under  a  sherifT's  sale,  the  judgment  and 
execution,  under  which  the  land  was  sold,  must  be  adduced. — f^'J 


RIED  at  Sumter,  Spring  Term,  1820,  before  Mr.  Jus- 
tice ColcocL 

This  was  an  action  of  Trespass,  to  try  title  to  a  tract  of 
100  acres  of  land. 

On  the  part  of  the  plaintiff,  was  produced  : 

1st.  A  grant  to  Robert   Murphy^   dated  29tU  October, 
irr6,  for  one  hundred  acres. 

2d.  A   deed  from  the  grantee   to   WiU'tam  Dukes^  in 
1780. 

3d.  A  deed  from  .Dukes  and    wife,  to  R.  Richardson^ 
dated  4th  October,  1810. 

It  appeared  that  Dukes  was  in  possession  before  the 
year  1792.  That  after  him,  William  Canty  and  his  wife, 
came  into  possession.  Canty  died,  and  wife  continued 
in  possession,  except  for  a  short  lime,  during  which  she 
was  married  to  John  Bradley.  She  returned  to  the  land, 
and  they  lived  on  it,  until  about  six  or  eight  years  ago, 
when  they  left  it,  and  removed  from  this  country.  About 
the  year  1790  or  1791,  Mrs.  Canty  bought  the  land  of 
William  Dukes^  her  brother,  and  gave  Him  a  negro.  The 
purchase  was  conditional,  but  she  went  into  possession 
and  remained  in  it  without  any  written  title  from  Dvkea. 
In  1810,  she  sold  the  land  to  Col.  Richardson^  the  father 
of  the  plaintiiFs,  and  wrote  a  letter  (which  was  produced)  to 
Dukes^  requesting  him  to  make  titles  to  Richardson^  as 
she  was  satisfied  for  the  land.  There  was  also  produced, 
a  receipt,  by  Mrs.  Bradley  and  her  husband,  to  Col. 
Richardson^  for  three  hundred  and  sixty  dollars,  in  full 
for  this  land.  This  receipt  was  witnessed  by  the  defend- 
ant, and  Mr.  Mathew  James  proved  the  hand  writing. 

53 
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He  said  the  W  was  not  sach  as  he  now  made,  but  that  he 
was  satisfied  from  the  rest  of  the  characters  that  it  was  his 
writing. 

On  the  part  of  the  defendant,  was  produced  a  receipt  of 
y^A/z  C'^77i/er5,  sheriff  of  the  district,  for  fifty -five  dollars, 
dated  3d  October,  1808,  and  a  title  from  Hartwell  Ma- 
con^ the  successor  in  office  of  John  Conyers^  for  one  hun- 
dred acres  of  land,  dated  11th  October,  1815.  These 
papers  were  proved  by  Macon^  who  said  he  knew  nothing 
of  the  transaction,  but  from  the  receipt,  and  that  Bradley 
remained  in  possession  after  the  sheriflf's  sale,  to  the  time 
of  his  leaving  the  state.  No  judgment  and  execution  wer^ 
produced. 

The  Jury  were  instructed  to  find  a  verdict  for  the 
plaintiff,  which  they  did,  and  a  motion  was  now  made  for 
SI  new*  trial,  on  several  grounds,  which  are  reducible  to 
this  :  That  the  Court  misdirected  the  Jury,  in  as  much  as 
the  long;  possession  vested  a  title  in  Bradley^  and  the  sale 
by  the  sheriff  was  good. 

Mr-  Justice  Colcock  delivered  the  opinion  of  the  Court. 

The  plaintiff's  title  was  complete  ;  but  it  was  objected, 
that  Dukes  could  not  convey,  inasmuch  as  Bradley  and  wife, 
by  their  long  possession,  had  acquired  a  title.  Mrs. 
Bradley  went  in  under  a  conditional  agreement  to  purchase, 
she  would  not  therefore  be  permitted  to  claim  adversely 
to  Dukes.  But  neither  she  nor  her  husband  have  pretended 
to  do  so.  They,  abandoned  the  land,  and  agreed  that 
X)ukes  should  convey  to  the  plaintiff.  No  fraud  was 
proven  or  even  insinuated  in  Bradley  fc?  Dukes, 

Even  if  this  possession  could  be  considered  as  adverse,  the 
defendant's  title  was  imperfect.  It  is  indispensably  neces- 
sary to  pro3uce  the  judgment  and  execution  under  which 
the  land  is  sold  to  perfect  a  sheriff's  title. 

But  it  is  clear  that  if  Conyers  ever  had  a  right  to  sell 
.*— that  is,  if  he  ever  had  an  execution,  against  Bradley^  that 
the  purchase  by  Broughton^  was  a  mere  cover  for  Bradley  ; 
for  bis  receipt  for  the  money  paid  to  Conyers  is  dated  3i 
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October,  1809^  and  on  the  sixth  of  November,  1810,  he 
witnessed  a  receipt  from  Brad/ct/ Mid  wife,  to  Richardson^ 
for  the  consideratioQ  money  paid  for  this  very  land.  Can 
it  be  believed  that  if  he  had  seriously  bought  the  land  in 
1808,  that  he  would  have  witnessed  a  transfer  of  it  to  ano* 
ther  by  Bradley^  and  not  have  interposed  his  claim  ? 

The  motion  is  dismissed. 

Justices  Notty  Johnson  and  Huger^  concurred 

Mr.  Justice  Ganttwas  absent  from  indisposition. 

Levi/j  for  the  motion. 
Miller^  contra. 

(^a. J— Nance  vs.  Reardon,  ante,  299.  Barkley  vs.  Scrireti|  1  Not^ 
^  M'Cord,  408. 

The  State  vs»  John  Hudnall,  et  at, 

%Vhere  a  declaration  in  prohibition  set  forth,  that  in  the  trial  of  a  negTQ 
slave,  by  Justices  and  freeholders  under  the  act  of  1740,  unautho- 
rized individuals  hid  tried  the  slave,  and  that  testimony  was  received 
on  the  triaU  in  oi)posiuon  to  the  rules  of  the  Common  Law  ;  to  which 
there  was  a  general  demurrer ;  held,  that  the  plaintiff  must  have  judg* 
ment,  and  a  writ  of  prohibition  issue,  as  the  demurrer,  ad* 
mitted  the  truth  of  facts,  on  which  a  prohibition  ought  to  be 
awarded. 

It  is  not  necessary  that  the  grotmd  on  which  the  prohibition  Is  awarded, 
should  arise  on  the  face  of  the  proceedings  of  the  inferior  Court. 

Where  the  matter  suggested  for  a  prohibition,  appears  on  the  face  of 
the  proceedings  of  the  inferior  Court,  an  affidavit  of  the  truth  of  the 
suggestion  is  unnecessary ;  where  it  does  not  so  appear  it  is  ec* 
MtnUal  that  the  suggestion  shoidd  be  verified  by  affidavit. 

Motion  for  a  writ  of  prohibition. 

.On  the  23d  day  of  December,  1819,  on  application  be- 
fore Mr.  Justice  Canity  at  Chambers,  the  following  order 
was  obtained,  viz : 

At  Chambers — Columbia, 
Ex  Parte — A,  Stlliman — In  the  matter  of  Negro  Manueli 
Whereas,  A.  SiUiman^  the  alleged  owner  of  negro  Man^ 
«^/,  (committed  before  John  Hudnal ?xid  William  Vaughn^ 
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acting  as  Magistrates,  and  Warner  Macon^  Hartwell  Ma* 
con  and  Joshua  Spears^  as  Freeholders,  on  a  charge  of 
a<lniinisterin>j  poison  to  Roger  Parish^)  hath  made  appli- 
cation before  me  at  Chambers,  this  twenty-third  day  of 
December,  Amio  Domini^  1819,  for  a  Writ  of  Prohibition, 
to  restrain  furiher  proceedings  on  the  judgment  which  has 
been  given  on  the  trial  of  the  said  negro  Manuel — and  the 
said  A.  SUIiman^  by  his  suggestion  on  oath,  having  set 
forth  certain  matters  as  true,  tending  to  show  that  in  the 
trial  which  has  been  had  on  the  charge  exhibited  against 
the  said  negro  Manuel^  the  same  was  Coram  nan  jfudice, 
by  reason  that  the  sind  jfohn  Hiidnal  ^nd  IViUtam  Vaughn^ 
not  having  qualified  according  to  law,  as  justices,  were 
unauthorized  ta  act  in  the  capacity  of  Justices  on  the  said 
trial — and  that  William  Macon^  not  being  a  freeholder,  was 
alike  unqualified  to  set  upon  the  trial  of  the  said  case  ;  that 
in  the  progress  of  the  trial,  the  directions  of  the  act  of  as- 
sembly, in  such  case  made  and  provided,  were  not  pursued 
by  those  who  acted  as  a  Court  upon  that  occasion  ;  and 
that  they  did  moreover  depart  ^rom  the  established  priii'- 
<iiples  of  the  Common  Law,  by  receiving  in  evidence  the 
declarations  of  John  Hudnal^  neither  given  upon  oath,  nor 
Sn  the  presence  of  the  accused.  And  whereas  the  said 
John  Hadnal  and  WUliam  Vaughn^  have  failed  to  appear 
this  day  at  12  o'clock,  pursuant  to  a  notice,  sworn  to  have 
been  given  by  said  A.  SUl'iman^  to  shew  cause,  if  any  they 
could,  against  the  granting  a  prohibition.  And  the  causes 
set  forth  in  the  suggestion  of  the  said  A.  SnUman^  appear^ 
ingto  me  sufficient  to  justify  further  investigation  in  the 
premises,  more  especially  to  restrain  any  innovation  as  to 
the  admissibility  of  testimony  against  the  rules  of  the 
Common  Law,  in  a  trial  of  this  solemn  nature,  which  goes 
to  affectthe  life  of  the  party  accused. 

In  order,  therefore,  to  a  due  and  solemn  examination  of 
the  several  grounds  of  complaint,  as  set  forth  in  the  sug- 
gestion of  the  said  A,  SUliman^  it  is  ordered,  that  all 
further  proceedings  on  the  judgment,  rendered  by  the  said 
f!ourt,  be  staid,  until  examination  be  had  by  the  Court  x?f 

]■  ■ 
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Sessions,  on  the  grounds  of  complaint,  alleged  in  the  sug- 
gestion of  A,  Silliman.  And  it  is  farther  ordered,  that 
the  said  /I.  Silliman^  do  dcclure  in  prohibition,  against  the 
next  sitting  of  the  Court  ol  Sessions,  to  be  holden  for  Sum* 
tcr  district,  setting  forth  therein  the  facts  which  have  been 
by  him  alleged  in  his  suggestion  aforesaid;  and  that 
copies  thereof  be  served  upon  the  several  persons  who 
composed  the  said  Court,  to  the  intent  that  they  may  be 
made  defendants  therein,  and  may  t»y  their  plea  or  defence^ 
justify  (if  able  so  to  do)  the  prijccedings  which  have  ta* 
ken  place,  in  order  to  the  awarding  a  writ  of  consultation.; 
or  otherwise,  if  the  facts  shall,  on  trial  be  found  true,  and 
established  by  the  verdict  of  a  Jury,  that  in  such  case,  a 
writ  of  prohibition  may  be  awarded.  And  it  is  further 
specially  ordered,  that  the  said  A.  Sultman^  do  file  his  de- 
claration in  prtjhibition,  in  time  for  the  persons  hereby  in- 
tended to  be  made  defendants,  to  put  in  their  defence,  so 
that  the  case  may  be  regularly  at  issue  by  the  meeting  of 
the  Court  of  Sessions,  next  to  be  holden  for  Sumter  dis- 
trict, as  aforesaid,  in  order  to  as  speedy  a  decision  upon 
the  case  as  the  rules  and  practice  of  the  Court  will  admit. 
'And  the  Clerk  of  the  Court  of  Common  Pleas  and  Ses- 
sions, for  Sumter  district,  is  hereby  ordered  to  make  out 
copies  of  this  order,  to  be  certified  under  his  hand  and  the 
seal  of  his  office,  and  place  the  same  jn  the  hands  of  the 
sheriff  of  the  said  district,  to  be  served  upon  the  parties 
concerned,  without  delay. 

Given  under  my  hand,  at  Columbia,   this   23d  day  of 
December,  Anno. Domini,  1819. 

RICHARD  GANTT. 

In  Jxirsuance  of  this  ordfer,  a  declaration  in  Prohibitidli 
was  duly  filed,  setting  forth,  among  other  things,  the  fol- 
lowing special  circumstances  contained  in  the  suggestion, 
viz.  that  John  Hudnal  and  William  Vaughn^  acting  as 
Justices,  but  without  being  so  in  truth  and  reality,  and 
IVorntr  Macon^  atid  others,  acting  as  freeholderSi  but  not 
being  such,  tried  a  negro,  named  Manuel^  the  property  of 
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Alexander  Silliman^  on  a  charge  for  administering  poison 
to  Roger  Parish^  and  before  whom  the  said  negro  was 
convicted  and  sentenced  to  be  executed. 

It  was  further  alleged  in  the  said  declaration,  that  the 
negro  had  not  been  tried  within  the  time  which  the  law 
prescribes,  after  being  apprehended  ;  that  the  master  had 
not  been  notified  of  the  accusation,  and  that  on  the  trial  of 
the  slave,  the  testimony  oi  Roger  Parish,  the  prosecutor, 
was  admitted  without  his  being  sworn. 
'  To  this  declaration,  the  defendants  filed  a  general  de- 
murrer. 

Mr.  Justice  Colcock^  before  whom  the  case  was  tried, 
at  October  Term,  1820,  sustained  the  demurrer,  whereby 
the  writ  of  prohibition  was  virtually  denied. 

An  appeal  was  made  to  this  Court,  to  reverse  that  de- 
cision, and  that  a  writ  of  Prohibition  do  issue  to  prevent 
the  execution  of  the  sentence,  on  the  following  grounds, 
viz: 

Because  the  general  demurrer,  admitting  the  facts  al- 
leged to  be  true,  the  said  negro  was  not  legally  convicted, 
inasmuch  as  the  Court  which  tried  him  was  not  legally 
constituted ;  that  the  owner  of  the  slave  ought  to  have 
been  notified  of  the  trial ;  that  the  trial  ought  to  have  been 
had  within  six  days,  and  that  Roger  Parish,  the  witness, 
ought  not  to  have  testified  against  the  accused,  without 
being  sworn. 

Mr.  Justice  Gantt,  delivered  the  opinion  of  the  Court. 

The  clause  of  the  act  establishing  this  mode  of  tr}  ing 
slaves  for  offences  made  capital,  is  prefaced  in  these  words: 
"  Whereas  natural  justice  forbids,  that  any  person  of  what 
condition  soever,  should  be  condemned  unheard,  and  the 
order  of  civil  government,  requires  that  for  the  due  and 
equal  administration  of  justice,  some  convenient  method 
and  form  of  trial  should  be  established  :  Be  it  therefore 
enactcdy  that  all  crimes  and  offences  which  shall  be  com- 
mitted by  slaves,  for  which  capital  punishment  shall,  or 
lawfully  may  be  inflicted,  shall  be  heard,  examined,  tried, 
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adjudged  and  finally  determined  by  any  two  justices  as- 
signed to  keep  the  peace,  and  any  number  of  freeholders, 
not  less  than  three,  nor  more   than    five,  &c.     P,  L,  165ii 

The  last  clause  declares  that  the  act  shall  be  deemed  a 
public  act,  and  shall  be  taken  notice  of  without  pleading 
the  same,  before  all  Jiidges,  Justices,  Magistrates  and 
Courts. 

Such  a  tribunal,  therefore,  as  the  one  now  established, 
can  have  no  powers  by  intendment ;  and  only  such  a  mode 
as  that  expressly  pointed  out,  is  competent  to  try  in  any 
capital  case. 

Would  it  not  be  in  direct  violation  of  the  principles  of 
natural  justice,  as  wcil  as  the  order  of  civil  government, 
for  unauthorized  individuals  to  usurp  jurisdiction  in  cases 
of  this  sort,  an:l  proceed  to  award,  and  carry  into  execu- 
tion the  solemn  and  awful  sentence  of  death  ?  And  if  such 
usurpation  takes  place,  is  there  no  authority  under  the 
government  sufficient  to  put  it  down  ?  It  would  be  lament- 
able indeed,  if  such  was  our  situation. 

The  pleadings  here  admit  that  unauthorized  individu- 
als have  tried  this  slave,  and  th.U  on  tli'*  trial,  testimony 
was  received  in  opposition  to  the  rul>  a  of  the  Common 
Law.  Either  is  quite  sufficient  to  justify  this  Court  in 
declaring  that  the  judgment  on  the  demurrer  should  have 
been  the  reverse  of  what  it  was,  and  that  on  such  admis- 
sion of  facts,  a  Prohibition  might  well  have  been  awarded. 

It  is  almost  unnecessary  to  remark,  that  this  Court  has 
a  superintendency  over  all  inferior  Courts  and  tribunals, 
and  may,  in  all  cases  of  innovation,  award  a  Prohibition, 
(F.  N.  B.  43,J  which  is  a  remedy  provided  by  the  Com- 
mon Law,  against  the  encroachment  of  jurisdiction,  or  the 
calling  of  a  person  to  answer  in  a  Court  that  has  no  legal 
cognizance  of  the  cause.  (3  Black.  Com,  111.)  And  there 
can  be  no  question,  but  that  the  granting  a  prohibition,  is 
discretionary,  and  depends  upon  the  circumstances 'of  the 
case. 

It  was  supposed,  by  my  brother  Colcock^  that  after  sen- 
tence, in  the  supposed  Court  holden  by  Magistrates  and 
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Freeholders,  a  Prohibition  could  not  be  awarded,  unless  the 
pound  alleged  for  it  should  appear  on  the  face  of  the  pro«^ 
ceedings.  But  this  is  certainly  a  mistaken  view  of  the 
law.  The  trac distinction  is,  xhwizuhen  the  matter  svg^ 
gestedfor  a  Prohibition^  appears  upon  the  face  of  the  pro- 
ceedings^ an  affdavit  of  the  truth  oj  the  .suggeation  is  un- 
necessary •  Where  it  does  not  so  appear^  then  it  is  essential 
that  the  suggestion  shouU  be  verified  by  affdavit. 
f  Godfrey  vs*  Llexvellin^  Salk.  549.  Eaton  vs.  Barton^  Cow. 
330.     Buggin  vs.  Bennett  4  Burr.  Rep.  2040.) 

But  this  is  not  a  case  f:Uling  within  the  meaning  of  En- 
glish decisions.  It  is  a  esse  sni  generis^  where  a  tribunal 
is  created  by  act  of  assembly,  to  try  cases  of  life  and  dtalh, 
and  contrary  to  the  rules  of  the  Common  Law.  Every 
£eeling  of  humanity  and  justice  revolts  at  the  idea,  that 
any  other  mode  of  trial,  less  formal  and  substantial  thau 
what  the  act  has  prescribed,  should  be  sanctioned.  By 
the  demurrer  m  this  case,  it  would  appear  that  such  devi- 
ation has  taken  place,  that  unauthorized  individuals  have 
umkrtaien  to  try^  in  a  case  affcvtijig  I'lfe^  (fad  in  their  tri- 
ed^  have  departed  from  the  knoxvn  and  acknowledgjed 
rules  of  the  Common  Law^  by  admitting^  against  the  ac- 
cuaedy  illegal  testimony. 

With  these  views,  the  Court  think  that  the  decision 
made  by  the  Presiding  Judge,  should  be  set  aside.  Cut 
the  defendants  are  still  allowed  to  plead  to  the  declaration, 
and  in  time  for  the  trial  of  the  cause  at  the  next  Circuit, 
to  be  holden  for  Sumter  district,  on   the  '       Monday 

of  October  next.  And  in  the  mean  time,  and  until  a  final 
decision  Can  be  had  thereon,  the  defendants  are  prohibited 
from  all  further  proceedings  on  the  trial  had  against  negro 
ManueL 

Justices  Nott^  Johnson,  Richardson  and  Z/tijrr,  con 
curred. 

^ 

Levy,  for  the  motion. 
Miller^  contra. 
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The  State  vs.  Archy  Mayson,  et  al. 

The  plea  of  non  e9t  factum,  simply  puts  in  issue,  iheexUtence  of  the  ob- 
ligation. 

A  recognizance  to  support  a  bastard  child,  though  not  taken  according 
to  the  act  of  assembly,  may  .be  good  at  Common  Law. 

▲  defendant  will  not  be  allowed  to  plead  non  ett  factum,  and  demur 
also. 

X  HIS  was  an  action  of  debt  on  a  recognizance  to  sup- 
port a  bastard  child,  tried  at  Abbeville,  Fall  Term,  1819, 

The  declaration  was  upon  *'  a  writing  obligatory,  com- 
monly called  a  recognizance.'' 

There  was  but  one  securit}'  to  the  recognizaince. 

The  general  issue  was  pleaded,  and  a  motion  made  for 
leave  to  demur  in  addition,  which  was  ovefruled.  A  mo- 
tion was  made  for  a  nonsuit,  which  was  also  overruled* 

The  defendants  moved  for  a  nonsuit,  to  set  aside  the 
verdict,  and  to  arrest  the  judgment. 

1st.  Because  debt  on  such  a  recognizance,  cannot  be 
maintained. 

2d.  Because  the  recognizance  was  void,  having  but 
one  security  and  leaving  the  principal  liable  to  an  indictment 
for  baatai:.dy. 

3d.  JSecause  the  Presiding  Judge  refused  leave  to 
demur. 

Mr.  Justice  Richardson  delivered  the  opinion  of  the 
Court. 

A  recognizance  is  an  obligation  of  record.  It  is  in 
most  respects  like  other  bonds.  The  chief  difference  be- 
ing, fhait  a'  bdridis  the  creation  of  afresh  debt ;  but  there* 
cognizance  i^  an  acknowledgment  of  a  former  debt  of  re^ 
cord.  It  acknowledges  a  sum  due  by  certain  and  exptess 
agreement,  which  is  the  precise  character  of  the  contract, 
for  which  debt  is  the  proper  remedy.     (F.  N,  B.  1 19. J 

But  as  it  is  unnecessary,  the  Court  gives  no  opinion 
upon  that  point.  In  the  case  before  us,  the  general  issue 
was  pleaded,  which  simply  put  in  issue  the  existence  of  the 

obligation  declared  upon,  as  this  Court  has  before  decided 
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in  the  case  of  the  Commissioners  of  the  Poor  vs.  Hannion^ 
Ct  Nott  i^ M'* Cordis 5^^ J  which  was  also  upon  an  obli- 
gation very  irregularly  drawn  to  support  a  bastard. 

The  same  imswer  may  be  made  to  a  second  ground 
of  objection;  but  upon  this,  I  will  remark  that  the 
obligation^  though  not  taken  precisely  according  to  the 
statute,  would  pjobably  be  valid  at  Common  Law,  under 
any  form  of  pleading.  Of  this  too,  we  have  an  imposing 
authority  in  an  early  decision  in  the  case  of  the  Commis- 
sioners  of  the  Treasury  vs.  the  Securities  ofW.  Davis^  a 
aherirf,  whose  bond  differed  in  the  amount  required  by 
the  statute,  but  was  holden  to  he  binding  at  Common  Law, 
though  expressly  put  in  issue.  Any  other  conclusion 
would  encoiu-age  minute  but  designed  differences  from  the 
precise  requisitions  of  an  act. 

The  third  ground  is,  that  the  judge  refused  the  defend- 
ant's motion  for  leave  to  demur,  in  addition  to  the  general 
issue  ;  but  no  law  or  practice  has  been  suggested  which 
would  authorize  such  double  pleading.  And  certainly  if 
liny  pleas  are  inconsistent,  non  est  factum  and  a  demurrer^ 
the  object  of  which  would  be  to  bring  also  the  form  of  the 
action  in  issue,  would  be  among  those  selected  for  incon* 
distency. 

To  conclude  then,  the  proceedings,  if  not  strictly  cor- 
rect, were  by  no  means  void,  and  the  motion  in  arrest  as 
wdl  as  for  a  new  trial,  cannot  prevail,  both  being  predi- 
cated upon  the  form  of  the  action ;  and  the  affirmative  of 
the  issue  being  proven,  iio  nonsuit  could  follow.  The 
iaotioQS  are  therefore  refused. 
.Justices  Cokock^  NoU^  Gantt  and  Johnson^  concurred. 

Mr.  Justice  Huger  absent  from  indisposition. 

ptDuJie^  for  the  motion^ 
WhitmsTj  contra. 
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Samuel  Osborke  vs.  Richard  BREMKAN^seD* 

To  charge  a  person  as  a  partner,  one  of  two  things  is  necessto^,  vM,  Imi 
must  have  permitted  his  name  to  be  used  as  one  of  the  fimiy  there> 
by  holding  it  out  as  a  security  to  the  community ;  or  he  must  hay» 
participated  in  the  profit  or  loss. 

1  HIS  case  came  before  the  Court  on  the  following  re- 
port  of  the  Recorder  of  the  Inferior  City  Court. 

"  This  action  was  brought  against  the  defendant  as  sur^ 
vivor  of  the  firm  of  Brennaii  ^  Stone^  upon  the  ground  th^t 
JSrennan  was  a  dormant  partner." 

"The  evidence  produced  to  establish  the  partnership, 
consisted  of  two  letters  written  by  the  defendant  to  Mr. 
Stone^  and  the  depositions  of  a  Mr.  Murray^  examined 
under  written  interrogatories.  The  letters  merely  show 
the  consignment  of  certain  articles  to  Stone^  by  the  de- 
fendant, with  some  directions  respecting  their  disposition* 
Mr.  Murray  said  that  John  Stone  kept  a  store  in  Beaxffort, 
which  was  supplied  with  goods  by  the  defendant ;  and 
that  he,  (witness)  was  present,  when  an  agreement  was 
entered  into  between  the  defendant  and  Stone^  respecting 
the  articles  consigned.  The  answer  of  the  6th  interro* 
gatory  being  objected  to  as  containing  inadmissible  testi* 
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mony,  and  the  objection  being  sustained,  no  other  evidence 
than  the  foregoing  was' offered  in  support  of  the  action." 
He  remarks  that  he  observed  to  the  Jury,  ^^'ihat  to  render 
the  defendant  liable  as  a  dormant  partner,  it  was  incum* 
bent  upon  the  plaintiff  to  ^  prove  that  the  deceased,  Stonc^ 
and  himself,  divided  the  profit  and  loss  of  the  property 
disposed  of  by  the  deceased  ;  or  that  the  defendant  had 
allowed  the  deceased  to  hold  him  out  as  jointly  concerned 
with  him  ;  that  these  requisites  had  not  been  established^ 
and  that  nothing  more  had  been  shoyrn  tbap  that  the  de- 
fendant furnished  Stone  with  goods,  as  he  might  any  other 
s  lop  keeper.  I  therefore  thought  the  defendant  was  en- 
titled to  a  verdict."  '    "  ... 

The  Jury  found  for  the  plaintiff. 

The  grounds  taken  on  a  motion  for  a  new  trial,  were  : 

1st.  That  there  was  not  sufficient  evidence  on  the  part 
of  the  plaintiff  to  prove  the  existence  of  any  copartnership 
in  business  between  the  defendant  and  the  deceased,  jfohn 
Sfone^  so  as  to  make  the  defendant  responsible  as  a  sur- 
viving partner,  . 

2d.  That  if  there  was  evidence  of  any  connection  i^ 
business  between  the  said  parties,  there  was  none'  to  prove 
the  plaintiff's  demand  to  be  on  the  account  of  such  con- 
cern, or  within  the  sphere  of  their  transactions. 

3d, — That  thie  eindence,  6n  the  part  of  the  plaintiff,  con- 
sisting of  letters  written  by  him,  to  the  deteased  John 
Stont^  proved  the  transaction  to  be  merely  a  consignment- 
of  the  articles  by  the  defendant  to  J.  Stdiie^  to  be  sold  on 
his  (the  defendant's)  account,  disproving  an  actual  sale  to. 
the  said  jf.  Stone,  as  alleged  by  the  plaintiff,  and  showing 
the  transj:ction  to  be  very  different  from  the  species  of 
business  attempted  to  be  proved  to'  have  been  carried  on 
by  the  defendant  and  y.  Stone  ^t  Beaufort.-  ^ 

4th. — That  the  verdict  of  the  Jury  was  against  tbc 
charge  of  his  Honor  the  Presiding  Judge.  » 

3th, — That  the  verdict  was  generally  contrary  to  law 
and  the  evidence  adduced  at  the  trial.    ♦ 
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-    Mr.  Justice  Johnson  delivered  the  opinion  of  th^  Court- 

To  charge  a  defendant  as  a  partner^  one  of  two  things  is 
necessary^  either  he  must  have  permitted  his  name  to  be 
used  as  one  of  thefrm^  thereby  holding  it  out  as  a  security 
fo  the  community^  or  he  must  have  participated  in  the  profit 
gr  loss. 

The  firat  of  these  is  directly  contradicted  by  the  evi- 
dencd  of  the  plain  tiff.  The  goods  are  charged  to  Stone 
alone  in  the  plaintiff's  books,  and  it  follows,  must  have 
been  delivered  on  his  credit. 

'  If  the  defendant  be  liable,  then  it  is  in  respect  of  his 
parpcipation  in  the  profit  and  loss  of  the  house  at  Beaufort, 
and  of  this  there  is  not  the  least  proof.  If  the  bare  fact 
of  supplying  a  house  with'  goods  be  sufficient  evidence  of  ft 
Copartnership^  the  whole  connmercial  world  would  consti« 
tute  but  one  family  and  one  firm.  However  graild  in  theory 
this  slate  of  things  might  appear,  it  would  be  found  too 
unwieldy  for  practical  uses. 

The  evidence  in  this  case  furnish  no  other  fact  from 
which  the  existence  of  a  partnership  can  possibly  be  in- 
ferred. It  follows  thiTcfore,  the  verdict  i§  wholly  with- 
out evidence  ;  and  a  new  trial  ought,  I  think,  to  be  granted. 

Justices  Nott^  Bay^  Richardson^  and  Ifuger^  concurred. 

Lance^  for  the  motion. 
J)unkin^  contra* 


John  Crompton  &  Wife  vs.    Margaret  Ulmer,  Exe- 
cutrix of  Peter  Ulmer,  deceased. 

Under  the  act  of  1791,  the  Court  of  Common  Ple«8  bm  no  right  to  gcaat 
writs  of  Partition,  except  in  cases  of  intestacj. 

The  Court  of  Common  Pleas  had  no  pdwer  to  order  a  sale  of  lands  un- 
der the  act  of  1748.  . 

X'HIS  was  an  application,  at  Colleton  district,  April 
Term,  1818,  for  a  writof  Partition,  to  divide  the  real  and 
personal  estate  of  Peter  Ulmer ^  deceased,  according  to  the 
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disposition  of  the  last  will  and  testamtnt  of  the  deceasedr 

The  testator,  by  his  will,  left  all  his  property  to  be 
equally  divided  between  his  wife,  the  defendant  io  thi^ 
case,  and  his  children  when  the  youngest  child  should  ar- 
rive to  the  age  of  fourteen.  The  youngest  child  having 
arrived  to  that  age,  the  demandant,  who  intermarried  with 
the  daughter  of  the  testator,  applied  by  consent  of  the  exe- 
cutrix, for  a  writ  of  partition,  and  the  appointment  of  4 
guardian  ('ad  litem  J  for  the  minor  children. 

The  Presiding  Judge  refused  to  grant  the  writ  of  par- 
tition, on  the  ground,  that  this  was  a  case  of  testacy,  and 
that  the  Court  had  not  power  under  the  act  of  1791,  to 
make  distribution  in  cases  of  testacy. 

The  demandant  now  moved  the  Constitutional  Court  to 
set  aside  the  decision  of  the  Judge,  and  to  grant  an  order 
for  a  writ  of  partition. 

This  was  the  case  stated  from  the  brief,  and  it  was  further 
stated  by  the  counsel,  that  it  was  the  object  of  the  parties 
to  effect  a  scUe  of  the  land^  it  not  being  susceptible  of(fivision% 

Mr.  Justice  Colcock  delivered  the  opinion  of  the 
Court. 

It  is  to  be  apprehended,  that  many  cases  of  this  kind^ 
have  passed  without  notice.  But  upon  a  reference  to  the 
acts  on  this  subject,  it  will  be  found  that  the  Court  have  no 
authority  to  make  partition  in  such  case. 

The  act  of  1791,  fl  Faust  23.  1 B  rev.  422.  J  most  clearly 
and  exclusively  relates  to  the  distribution  of  the  estates  of 
intestates.  The  preamble  of  the  act  states,  that  "  Whereas 
the  convention  of  this  state  by  the  fifth  section  of  the  tenth 
article  of  the  constitution,  passed  the  third  day  of  June  in 
the  year  of  our  Lord  one  thousand  seven  hundred  suid 
ninety,  did  direct,  that  the  legislature  should  as  soon  as 
might  be  convenient,  pass  laws  for  the  abolition  of  the 
rights  of  primogeniture  and  for  giving  an  equal  distribu- 
tion of  the  real  estates  of  intestates."  And  in  the  first 
clause  it  is  enacted,  that  the  right  of  primogeniture  be  and 
the  same  is  hereby  abolished ;  and  that  when  any  person 
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possessed  of,  interested  in,  or  entitled  unto,  a  real  estate* 
in  his  or  her  own  right  in  fee  simple,  shall  die  without 
disposing  thereof  hy  will,  the  same  shall  be  distributed  in 
the  following  manner :  Here  then  is  the  strongest  and 
most  explicit  language  which  can  be  usrd,  to  show,  the  act 
relates  to  the  distribution  of  the  estates  of  intestates,  and 
this  is  confirmed  by  every  subsequent  clause.  The  act 
then  proceeds  to  point,  out  the  mode  in  which  distribution 
shall  be  made,  and  enacts,  that  any  person  entitled  to  a 
distributive  share  of  any  estate  may  apply,  if  of  full  age, 
or  married,  to  the  court  of  equity  or  common  pleas,  and 
obtain  a  writ  directed  to  commissioners  to  divide  the 
estate,  and  the  commissioners  are  directed  in  case  they 
cannot  divide  the  property,  to  make  a  special  return  of  the 
Value  thereof,  and  the  court  are  author !7.t(^  to  make  such 
rules  and  orders  as  may  be  necessary  io  ^ticti  the  divi^ 
sion  ;  in  the  language  of  the  act  "  to  carry  the  fore  going  . 
clause  into  effect.''  This  power  so  given  in  this  act  can 
have  relation  to  no  other  partition  or  distribution  of  pro- 
perty than  that  which  arises  under  the  act.  This  I  think 
is  clear ;  first,  because  the  authority  is  given  in  that  act, 
and  was  necessary  to  enable  the  court  of  common  pleas  to 
act:  Secondly,  because  the  words  '* distributive  share,'* 
apply  in  legal  understanding  to  that  portion  of  an  intes- 
tate's estate  to  which  one  would  be  entitled ;  and  not  to  a 
bequest  or  devise  ;  and  in  this  view  of  the  act  my  breth- 
ren unanimously  concur. 

'  But  it  was  said,  that  the  ordei*  might  have  been  granted 
for  partition  of  the  land  under  the  act  of  1748,  (P^  L,  218 
2  Brev.  102.  J  This  act  declares,  that  "  Whereas  no  provi- 
sion hath  hitherto  been  made  for  the  division  of  lands  in 
this  province,  held  in  coparcenary,  joint-tenancy,  and  ten- 
ancy in  common.  Be  it  enacted^  That  in  all  cases  where  any 
'  lands  shall  bd  given  or  descend  to  any  persons  in  coparce- 
nary, joint-tenancy,  or  tenancy  in  common,  (and  no  provi- 
sion made  by  will  or  otherwise,  how  such  lands  shall  be 
divided,)  when,  and  as  soon  as  any  one  of  the  said  copar- 
ceners, joint-tenants,  or  tenants  in  common,  shall  be  of  the 
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age  of  21  years,  he  or  she  shall  or  may  apply  to  the  coutf 
of  common  pleas  for  a  writ  of  pnrtition  :  s>nd  in  case  he 
or  she  shall  neglect  to  do  so  by  the  space  of  12  months,- 
then  the  guardian  or  guardians  of  him,  her  pr  them,  under 
age,  shall  be  and  ifiey  are  hereby  required  and  directed  to 
apply  to  the  said  court  of  common  pleas,  for  a  writ  of 
partition ;''  and  that  it  be  directed  to  five  commissioners 
who  shall  make  partition  within  three  months,  and  such 
partition  shall  be  final  and  conclusive.  Under  this  act  it  is 
dear,  the  court  have  no  power  to  order  a  sale  of  lands, 
and  therefore  the  object  of  the  present  applicant  could  not 
have  been  effected.  But  if  it  conld,  it  certainly  would  be 
very  inconvenient,  especially  as  to  a  small  estate,  to  obtain 
a  writ  of  partition  from  the  court  of  common  pleas  to 
divide  the  lands,  and  then  apply  to  the  court  of  equity,  for 
rile  same  writ,  to  divide  the  negroes.  It  is  better  to  apply 
to  that  court  which  could  take  cognizance  of  tfhe  whole 
matter. 

Agaitf,  there  wefe  tninors  concerned  in  the  estate 
Uji  be  divided,  and  they  had  no  guardians.  Now  the  act 
directs,  that  their  guardians  may  or  shall  apply,  meaning 
as  I  presume,  guardians  of  their  persons  and  property, 
appointed  by  the  court  of  equity,  for  before  the  act  of 
1791  and  1808,  this  court  had  not  the  power  of  appointing 
guardians  of  the  person  and  property,  and  now  by  the 
latter  act,  the  power  is  expressly  restricted  to  cases  of 
intestacy,  and  in  my  opinion,  ought  to  be  restricted  to  the 
court  of  equity,  from  whom  it  was  taken  by  necessity, 
that  court  being  at  that  time  inaccessible  to  the  greater 
portion  of  the  community. 

The  motion  is  dismissed. 

Justices  Nottj  Bay^  Johnson,  and  Huger^  concurred. 

Justices  Richardson  and  Gantt  dissented. 
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Edwards  &  Haig  vs.  Myer  Moses. 

JLlthough  the  Drawev  of  a  bill  of  Exchange,  between  the  making  and 
the  time  at  which  the  bill  becomes  due,  dra#s  all  his  funds  out  <£ 
the  bands  of  the  drawee,  this  alone  will  not  dispense  with  the  neces- 
sity of  the  p^ee's  presentisg  the  biU  for  payment  when  it  becomes 
due,  and  giving  the  drawer  notice  of  non  payment. 

If  the  drawer  of  a  bill  of  Exchange  has  no  effects  in  the  bands,  of  the 
drawee  from  the  date  till  the  time  of  payment,  demand  and  notice  are 
dispensed  with :  But  there  should  be  a  iotaV  abaenco  of  all  effecta 
during  all  that  time.  « 

And  it  should  appear  that  the  Drawer  knew  that  there  would  be  no 
effects ;  and  that  where  tf\e  effects  failed  from  accident,  and  did  not 
reach  the  Drawee,  deiiiand  and  notice  are  not  dispensed  with,u» 
tumble, 

JL  HE  Recorder  of  the  Inferior  City  Court  reports  the 
case  as  follows :  The  check  in  this  case  was  drawn  by 
Broxvn  &?  Moses^  upon  the  Planters  &  Mechanicks  Bank; 

for  g ,  in  favour  of  the  plaintiffs.     It  appeared  from 

the  evidence,  that  the  plaintiffs  had  ascertained,  that  at  the 
time  when  the  check  ought  regularly  to  have  been  pre- 
sented. Brown  &?  Moses  had  drawn  all  their  funds  out  of 
the  bank,  so  that  had  the  check  been  presented,  it  would 
not  have  been  paid.  It  was  stated,  nevertheless,  that  the 
check  had  been  presented,  but  this  fact  was  not  proved. 
The  action,  conformably  to  the  provisions  of  the  insolvent 
debtors  act,  was  brought  against  Myer  Moses^  alone,  as  be- 
tween the  date  of  the  check  and  the  commencement  of  the 
action,  Joshua  Brown  had  taken  the  benefit  of  the  att 
for  the  relief  of  insolvent  debtors. 

The  defendant's  counsel  moved  for  a  nonsuit  upon  the 
grounds : 

Ist.  That  no  proof  had  been  exhibited,  to  show  that 
there  were  no  funds  in  the  bank  at  the  time  when  the  check 
ought  to  have  been  presented. 

2d.  That  it  should  have  been  proved  that  a  demand  had 
been  made  upon  the  drawer  for  payment,  even  admitting 
no  funds  in  the  bank. 

3d.  That  the  fact  of  there  being  no  funds  in  the  bank, 
5S 
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when  the  check  was  pa5^able,  was  not  proved  to  have  beerj 
known  to  the  defendant. 

Under  the  special  circumstances  of  this  case,  the  mo- 
tions for  a  nonsuit  were  ovt-rruled,  and  the  case  being  sub- 
mitted to  the  Jury,  thoy  found  a  verdict  for  the  plaintiffs. 
Notice  was  served  upon  me,  that  the  defendalht's  counsel 
would  move,  at  the  Constitutional  Court  for  a  nonsuit, 
upon  the  ground,  that  there  was  no  evidence  of  a  pre- 
sentment, or  a  demand  made  for  the  payment  of  the  check 
in  question. 

Wm.  Draytok. 

It  was  admitted  that  at  the  trial  of  this  case  in  the  Inferior 
City  Court,  the  plaintiffs  produced  in  evidence  a  copy  of 
the  account  of  Brown  l^  Moses^  as  it  stood  in  the  books 
of  the  Planterii  &  Mechanics  Bank,  at  the  time  when  the 
check  given  to  the  plaintiffs  should  have  been  presented, 
and  that  by  the  said  statement,  it  appeared  that  the  check 
drawn  by  the  said  firm  of  Broum   £sP  Moses^  in  favour  of 

/.  C^  Moses^  for  S ,  and  some  cents,   had  been   paid^ 

and  which  said  check  had  drawn  out  of  the  bank  the  funds 
of  the  said  firm,  to  the  last  cent. 

Mr.  Justice  Richardson  delivered  the  opinion  of  the 
Court. 

It  does  not  expressly  appear,  whether  there  were  funds 
of  the  drawers  in  the  bank,  at  the  date  of  the  check, 
though  it  seems  implied,  that  they  were  afterwards  drawn 
out  by  another  check,  the  date  of  which  doth  not  appear. 

It  is  now  well  settled,  that  if  the  draxver  has  no  efects 
in  the  hands  of  the  drawee^  from  the  date  to  the  time  of 
payment^  demand  and  notice  are  dispensed  with,  fl  Term 
Rep.  405.  2  Jenn  Rep.  713.  Swift  290. J  But  this  excep- 
tion requires,  that  there  should  be  a  total  absence  of  all 
effects  during  all  that  time,  (2  Camp.  503.  12  East  174.^ 
And  I  apprehend,  it  should  appear,  that  the  drawer  knew 
that  there  would  be  no  effects,  f 2  Terrn  713,J  and  that 
where  the  effects  merely  failed  by  acc'^dcnt,  and  did  not 
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reach  the  drawee,  demand  uud  notice  are  not  dispensed 
with. 

By  the  decisions  of  this  court  in  the  case  of  Sutcliffe  £sf 
Bird  vs.  M'  Djwell,  and  in  Lilly  vs.  Miller ^  demand  and 
notice  are  also  dispensed  with,  where  the  drawer  purpose- 
ly withdraws  his  eiiects  in  order  to  defeat  his  own  bill  | 
and  where  he  forbids  the  drawee  to  pay,  as  in  the  latter 
of  those  castas.  But  the  case  before  us  comes  within 
neither  of  these  exceptions.  It  is  the  common  case  of  ai^ 
©perrfrawm^,  which  if  permitted  to  form  another  cxcep- 
tioo,  would  fritter  away  the  established  rule  requiring 
notice  generally;  and  would  very  frt-quently  introduce 
very  complex  collateral  issues  :  As  whether  any  and  what 
balance  was  in  the  hands  of  the  drawee,  or  whether  the 
drawer  favored  one  bill  more  than  another,  and  the  like* 
Such  consequences  growing  out  of  the  c?i%^  oi  Sutcliffe  &? 
BirdvSm  3P Doivcll^  would  be  unfortunate. 

In  the  <^:ise  before  us,  it  is  certain  only,  that  the  check 
given  to  /.  C.  Moses  swept  the  balance  of  money  in  the 
bank  belonging  to  the  drawers.  But  does  it  appear,  that  /. 
C.  Moses  was  not  a  real  creditor,  or  that  the  money  was 
purposely  withdrawn  by  the  defendant,  to  defeat  the  plain- 
tiff's check  ?  By  no  means. 

The  general  rule  then  applies  in  all  its  force ;  demand 
should  have  been  made,  and  notice  given. 

The  motion  is  therefore  granted. 

Justices  Bay  J  Nott^  and  Jqhnson^  concurred. 

Axson^  for  the  motion. 
Benthnm  &?  Parker^  contra. 


Foster  Burnett  vs.  Ballund  &  Sarzedas, 

The  ftct  of  1815,  with  regard  to  Vendue  Masters,  is  not  unconstitu- 

tioosl. 
The  act  of  1815,  embraces  debts  due  op  account  oPsalefl  n1ade-?«}nce  th^ 

passing  of  the  act. 
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To  render  a  firm  liable  as  Vendue  Masters,  it  is  not  necessary  that  they 
should  have  taken  out  a  license  in  their  joint  character  as  partners. 

A  motion  in  arrest  of  judgment  will  prevail  only  where  error  is  appa> 
rant  on  the  face  of  the  record. 

A  HIS  case  was  tried  in  the  Inferior  City  Court  at 
March  Term,  1820,  where  a  verdict  was  found  for  the 
plaintiff.  '  ' 

On  a  motion  in  arrest  of  judgment,  and  for  a  new  trial, 
inade  in  this  Court,  the  case  made  by  the  report  of  the 
honorable  the  Recorder,  was  substantially  as  follows  : 
"'  The  defendants  had  severally  obtained  licenses  as  Ven- 
due Masters,  and  afterwards  entered  into  a  copartnership 
in  that  business,  and  this  was  an  action  against  them  as 
Vendue  Masters,  founded  on  the  act  of  the  legislature  of 
1815,  to  recover  money  due  by  them  to  the  plaintiff,  aris- 
ing from  sales  made  on  account  of  the  plaintiffs. 

There  was  no  dispute  about  the  legality  or  correctness 
of  the  plaintiffs  demand.  But  his  recovery  in  this  action 
was  resisted  on  the  ground,  that  the  act  of  1815,  usually 
called  the  vendue  act,  was  unconstitutional'  and  void.  If 
not,  that  defendants,  although  each  had  a  license  as  ven- 
due master  in  his  own  name,  were  not  liable  as  a  firm  in 
the  character  gf  vendue  masters,  without  a  license  had 
been  granted  to  them  as  a  firm. 

These  objections  were  overruled,  and  the  grounds  stat- 
ed in  the  bqef,  as  the  basis  of  the  motioti  were  : 

1st,  That  the  act  under  which  the  action  was  brought, 
is  contrary  to  the  spirit  and  letter  of  the  constitution  of  the 
state. 

2d,  That  to  render  the  defendants  liable  as  vendue  mas- 
ters, it  should  have  been  proved  as  well  as  alleged,  that 
the  defendants  acted  under  a  license  in  their  joint  charac- 
ter as  partners. 

3d,  That  the  act  only  relates  to  debts  due  by  vendue 
masters,  on  account  of  sales  made  before  the  passfng  of 
the  act,  and  not  subsequently;  and  as  this  sale  toot  place 
subsequently,  the  defendants  could  not  be  sued  under  it,  sq 
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sks  to  deprive  them  of  the  hentrfit  of  the  insolvent  debtors 
act. 

Mr.  Justice    Johnson  delivered  the    opinion   of  the 
Court. 

This  case  lias  been  submitted  without  argument,  and  it 
is  sufficient  to  remark,  so  far  as  relates  to  the  motion  in 
arrest  ofjudgment,  that  it  can  only  prevail  in  cases  where 
error  is  apparent  on  the  record,  and  none  has  been  pointed 
out  or  alluded  to  in  this  case.  It  is  presumable,  there- 
fore, that  it  found  its  way  into  th^:  brief  by  mistake. 

We  are  equally  in  the  dark  on  the  question  made  as  to 
the  constitutionality  of  the  act,  and  its  application  only  to 
debts  diie  at  the  time  it  was  passed,  and  not  to  those 
which  accrued  afterwards. 

The  act  provides,  that  "  from  and  immediately  after  its 
passage,  the  owners  of  property  placed  in  the  hands  of 
vendue  masters  or  auctioneers,  either  for  public  or  private 
sale,  are  hereby  authorized  and  empowered  to  recover 
from  the  said  vendue  masters  in  the  most  summary  man- 
ner, &c."  And  that  the  same  may  he  recovered  with  the 
least  possible  delay,  the  couH  is  authorized  vto  make  such 
summary  rules  and  orders  as  may  be  agreeable  to  justice 
and  tend  to  expedite  such  causes;  and  takes  away  from 
them  the  benefit  of  the  act  for  the  relief  of  insolvent  debt- 
ors. I  am  unable  to  conceive  any  idea  on  which  to  found 
an  argument,  that  any  of  these  provisions  are  at  variance 
with  the  constitution.  A  speedy  and  adequate  remedy 
for  a  wrong  done,  is  no  where  prohibited  :  On  the  con- 
trary, the  "  laws  delay ^^  is  justly  and  deservedly  regarded 
as  an  evil  to  be  borae  only  because  it  cannot  be  remedied, 
and  I  find  the  same  difficulty  in  applying  it  only  to  debts 
then  due. 

The  only  ground  to  be  considered  then,  is  whether  the 
defendants  are  liable  as  vendue  masters,  not  having  a 
license  in  their  joint  character  as  a  firm  ? 

When  any  individual  or  company  take  upon  theitfa 
character,  upon  the  faith  of  which  they  gain  employment 
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or  derive  a  benefit^  whether  they  be  legally  entitled  to  it  or 
not,  they  will  not  be  permitted  when  called  on  to  answer 
in  that  character  to  allege  as  an  excuse,  that  it  was  only 
assumed,  for  no  man  will  be  allowed  to  take  advantage  of 
his  own  wrong. 

The  motion  is  dismissed. 

Justices  Bay^  Nott^  and  Huger^  concurred. 

Crafts  &f  Eckhardj  for  the  motion. 


Planter's  &  Mechanic's  Bank  vs.  S.  E.  Cowing  & 
E.  Wagner. 

Same  vs.  Same. 

Same  vs.  Same. 

Same  vs.  Same. 

Where  a  motion  is  made  to  consolidate  two  actions  on  two  promissory 
nntes,  which  joined,  would  exceed  the  jurisdiction  of  the  city  couftt 
after  verdict  the  motion  will  be  refused. — C^O 

The  court  after  verdict  will  not  strike  out  one  of  the  defendants,  on 
the  ground  that  he  is  not  within  the  jurisdiction  of  the  court. 

JL  HESE  suits  came  before  the  constitutional  court  upoir 
the  following  report  of  the  Recorder  of  the  Inferior  City 
Court : 

"  They  were  brought  upon  two  promissory  notes,  one 
of  them  for  two  hundred  and  eighty  dollars,  dated  10th 
^  April,  1819,  payable  fifty-five  days  after  date,  drawn  by 
Wagner  &?  Coxving  in  favor  of,  and  indorsed  by,  S.  Em 
Co-wing  &P  E.  Wagner:  The  other  note  was  for  four 
hundred  and  fifty  dollars,  dated  8th  May,  1819,  drawn 
and  indorsed  by  the  same  parties,  and  payable  fifty-five 
days  after  date. 

*^  The  rurks  were  all  returnable  for  the  same  return  day^ 
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and  the  declarations  were  filed,  and  the  pleadings  made 
up  on  the  same  day. 

"  Mr.  King  appeared  for  the  defendants,  and  filed  pleas 
of  the  general  issue.  Understanding  that  there  was  no  de- 
fence, the  records  were  delivered  to  the  jur)'  without  any 
observations  from  the  court. 

"  On  the  day  after  the  verdicts  had  been  obtained  for 
the  plaintiffs,  a  motion  was  made  by  the  defendant's  attor- 
ney to  have  the  actions  consolidated.  I  considered  the 
motion  as  one  addressed  to  the  discretion  of  the  court, 
which  would  always  grant  it,  where  the  causes  of  action 
might  be  joined,  and  wlure  no  good  reason  could  be 
shown,  why  they  should  not  be  ;  but  I  nevertheless  over- 
ruled the  motion  in  these  cases,  because  if  it  prevailed, 
the  causes  of  action  would  exceed  the  amount  within  the 
jurisdiction  of  the  court,  consequently,  the  suits  of  the 
plaintiffs  would  be  virtually  discontinued  and  they  would 
be  compelled  to  commence  their  action  de  novo. 

*'  Notice  was  served  upon  me,  that  a  motion  would  be 
made  before  the  constitutional  court  to  oblige  the  plain* 
tiffs  to  consolidate  their  actions  in  the  above  cases,  on  the 
ground,  that  the  writs  are  to  the  same  term^  by  the  same 
plaintiffs  against  the  same  defendants^  on  two  promissory 
notes  made  by  the  same  drawers  and  inH  i  <«  d  by  the  seme 
indorsers;  and  in  the  cases  against  Wagner  and  Cowing  a 
further  motion  will  be  made  to  strike  the  name  of  Ward 
Cowing  from  the  record,  on  the  ground,  that  he  is  not 
within  the  jurisdiction  of  this  court." 

WM.  DRAYTON. 

Mr.  Justice  Nott  delivered  the  opinion  of  the  Court. 

The  court  are  of  opinion,  that  the  first  motion  in  this 
case  ought  not  to  prevail,  for  the  reasons  stated  in  the 
report  of  the  recorder. 

The  second  also  came  too  late.  The  subject  matter  of 
the  suit  was  within  the  jurisdiction  of  the  court;  and  if 
the  party  chose  to  submit  to  the  jurisdiction,   he  could 
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not  take  the  exception  after  trial.     That  motion  also  must 
be  refused. 

Justices  Gantt,  RichardsdUy  yohnson^  and  Huger^  con- 
curred. 

Ktng^  for  the  motion. 
Hunt:,  contra. 

^a.J — pLAirrsss  &  Mechjlxics  Bi^rs  v«.  Mosss  Cosiir. 

CaABLSBT02r,  JaAUART  T£RM»  1820. 

ffhere  Kveral  actions  are  brought  on  notes,  all  dravm  by  the  dffendant,  aU 
made  to  the  aame person  ami  endorsed  by  him  to  the  bank,  they  willj  on 
motion^  be  consolidated ;  butioluire  one  6ftl\e  notes  has  another  en- 
dorser,  the  motion  xoiU  be  rt/nsed. 

In  this  case,  it  appears  that  five  several  actions  were  commenced  oa 
five  several  promissory  notes/ all  drawn  by  the  defendant,  and  all  made 
payable  to  the  same  person,  and  endorsed  by  him  to  the  bank. 

An  application  was  made  to  the  Circuit  Court  for  an  order  for  con- 
solidation, which  was  refused,  and  now  a  motion  ib  made  to  reverse  that 
decision. 

Mr.  Justice  Hvger  delivered  the  opinion  of  the  Court. 

A  motion  for  an  order  to  consolidate,  is  an  application  to  the  discreHon 
of  the  Court,  When  satisBed  that  no  injury  will  result,  the  Court  will 
alwaya  g^nt  the  motion.  In  these  cases,  the  plaintiifs  are  the  same, 
the  defendants  the  same,  the  drawers  the  same,  the  payees  the  same, 
the  endorsers,  with  the  exception  of  one,  the  same ;  the  declazationi 
are  transcripts  of  each  other,  and  so  are  the  pleas.  No  injury  can  re- 
sult to  either  party  from'  consolidating  four  of  these  cases,  and  roach 
expense  would  be  saved  to  the  defendant.  Xhese  cases  therefore 
ought  to  have  been  consolidated. 

Some  inconvenience  is  anticipated,  from  blending  hi  the  same  action, 
notes  with  different  endorsers.  The  fifth,  therefore,  ought  to  be  kept 
separate. 

I  am  of  opinion,  therefore,  that  the  decision  of  the  Circuit  Coui( 
ought  to  be  reversed  as  to  the  four  cases,  with  the  same  endorsers,  and 
confirmed  as  to  the  fifth  case,  where  there  was  af\  additional  endorser. 
As  the  plaintiifhas  been  sanctioned  in  these  proceedings,  so  far  by  the 
Circuit  Court,  costs  must  be  paid  by  the  defendant  up  to  the  time  of 
consolidation. 
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f^KssiBX^rr  and  Dtrectobs  of  the  Baxk  of  the  Cbtited  States  v$i 

MoS£fl  COHBH. 

The  rule  laid  down  in  the  precedinj^  cases,  will  g-ovem  in  this.  The 
two  actions  hruu|^ht  on  the  notes  drawn  by  the  defendant,  noust  be  con- 
solidated. The  action  brought  on  the  noie  on  which  he  isonly  en<- 
donier,  may  be  kept  seperate.  Costs  which  have  already  accniec^ 
roust  be  paid  by  the  defendant.  (1) 

Justices  Jokntortf  Richardaon  and  ^oU^  concurred. 

(1)  S,  P.  President  and  Directors  of  the  U.  S.  Bank  V8.  Abrahaii| 
Isaacs.    See  also  Scott  vs.  Brown.    (1  Nott  &  M'Cord,  417.)  B. 


The  State  vs.  Owen  Bunten. 

Where  a  man  is  indicted  for  stealing* a  cow  and  calf,  and  no  evidence  ia 
given  as  to  the  cali^  and  general  verdict  of  guilty  is  found,  a  new  trial 
will  be  granted. 

A  HE  defendant  in  this  case  was  indicted  for  stealing  a 
cow  and  calf. 

There  was  no  evidence  with  regard  to  the  calf;  the 
jury  nevertheless  found  a  general  verdict  of  guilty. 

1  his  was  a  motion  for  a  new  trial  on  the  ground^  that 
the  verdict  was  contrary  to  evidence. 

The  ca&e  was  tried  at  Colleton,  Spring  Term,  1820. 

Mr.  Justice  Nott  delivered  the  opinion  of  the  Court. 

It  would  be  sufficient  in  this  case,  to  say,  that  the  ques- 
tion has  already  been  decided  in  the  case  of  the  State  vs, 

— .     The  defendant  in  that  case  had  bet* n  indicted 

fbr  stealing  two  cows.  It  was  abundantly  evident,  that  he 
had  stolen  one,  but  there  was  no  proof  against  him  as  to 
the  other.  The  jury  however  found  a  general  vtrdict. 
The  next  day  it  occurred  to  the  solicitor,  that  the  verdict 
•was  wrong,  as  the  defendant  stood  convicted  of  stealing 
two  cows,  when  in  fact  there  was  no  evidence,  that  he  had 
stolen  but  one.     He  therefore  moved  the  court  to  permit 

the  iury  to  amend  their  verdict  so  as  to  correspond  with 

56 


44!!B  Charleston,  182(), 

the  testimony,  which  motion  was  granted.  Baton  a  motiod 
in  this  court  it  was  held,  that  the  court  below  had  no  power 
to  amend  or  alter  the  verdict  after  the  jury  had  separated ; 
and  a  new  trial  was  granted. 

- .  In  ordinary  cases  of  larceny,  where  a  person  is  charged 
with  having  stolen  several  articles,  and  he  ife  proved  to 
have  stokn  only  some  of  them  and  not  all,  a  general  ver- 
dict is.  good,  because  the  punishment  will  be  the  same. 
But  in  this  case  the  punishment  is  double,  the  penalty 
being  increased  in  proportion  to  the  number  of  animals 
stolen. 

The  motion  for  a  new  trial  must  be  granted. 

Justices  Bay,  Richardson^  Huger^  and  jfohnson,  con* 
•corred. 

tVhtte^  for  the  motion. 
.    t^ettigreraXy  contra. 
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N.  G.  CleAhy  vs.  N.  G.  Wells. 

Thfc  aet  6f  1816,  allowing  to  a  juror  one  dollar  per  day  for  bis  servicea^ 

*  has  not  repealed  the  part  of  the  fee  bill  of  1791,  allowing  juries  fivo 
.    shillings  for  every  verdict. 

-The  jury  have  a  right  to  retain  the  record  on  which  they  hare  found  » 
verdict,  until  five  shillings  have  been  paid  them. 

X^  this  case  the  jury  refused  to  deliver  the  record  on 
which  they  had  found  a  verdict  for  the  plaintiff,  until  they 
were  paid  five  shillings,  the  sum  allowed  for  a  Verdict  by 
the  fee  bill  of  1791. 

The  plaintiff  contended,  that  the  act  of  1816,  allowing 
to  each  juror  orte  dollar  per  day  for  his  services,  had 
repealed  that  part  of  the  fee  bill  of  1791,  under  which  the 
jury  claimed  their  fee. 

It  was  ruled  by  the  Presiding  Judge,  in  the  circuit 

•  court,  that  the  act  of  1816,  had  not  repealed  the  fee  bill  of 
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tf^U  and  he  ditected  the  plaintifF to  pay  the  fee  demanded 
by  the  jury. 

From  this  decision  an  appeal  is  now  made  on  the  £61* 
lowing  grounds : 

'  l8t«— That  the  judge  on  the  circuit  had  given  an  erro* 
neous  construction  to  the  act  of  1816 :  And 

2d.— That  if  the  jury  were  entitled  to  the  fee  of  fiv^ 
shillings^  they  had  no  rigixt  to  retain  tlie  verdict  until  it 
was  paid« 

Mr.  Justice  Huger  delivered  the  opinion  of  the  Courtt 

In  the  act  of  1791,  the  legislature  has  fixed  the  fees  of 
the  different  ptficeib  of  the  state,  and  has  allowed  toi  the 
jury  for  every  verdict  five  shillings.  (1  Brev.  346.  1  FsU  9.) 

In  the  year  1816^  the  legislature  declared,  that  the 
duties  performed  by  jurors  were  unequal  and  burdensome, 
and  enacted,  that  for  each  day^s  service  a  juror  shalL  be 
allowed  one  dollar  out  of  the  public  treasury.  There  are 
po  words  in  this  act.eiqpressly  jepealing  the  fee  bill  of 
1791,  and  their  provisions  do  not  appear  to  be  repugnant* 
The  legislature  intended,  by  the  act  of  1816^  to  increase 
the  allowance  of  the  juror,  and  not  to  lessen  the  costs  of 
suit.  In  many  cases,  were  the  fee  of  five,  shillings^ for 
each  verdict  withheld  from  the  jury,  the  per  diem  com- 
pensation would  not  be  an  equivalent  therefor.  The 
court  is  of  opinion,  that  the  act  of  1816,  does  not  repeal 
the  fee  bill  of  1791,  and  therefore  tlie  appeal  from  the 
circuit  court  cannot  prevail  on  the  first  ground. 

It  has  been  the  long  established  practice  in  this  state  for 
the  juries  to  reclaim  their  verdicts  after  publication,  and 
before  they  are  recorded,  to  coerce  the  payment  of  their 
fees,  and  no  inconvenience  has  hitherto  been  experienced 
from  this  practice.  It  very  frequenriy  happens  indeed, 
that  the  juries  trusting  to  the  known  honor  of  the  gentle- 
ipen  of  the  bar,  permit  verdicts  to  be  recorded  before  the 
fees  are  paid,  and  no  jury  is  yet  known  to  have  suffered 
from  this  confidence.  Should  the  jury  however  be  dis- 
posed \q  retain  the  verdict  until  the  fee  be  paid,  the  cpur^ 
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is  of  opinion,  they  have  a  right  to  do  so-  On  the  second- 
ground  therefore,  the  appeal  must  also  fail. 

'i'he  motion  is  dismissed. 

J visiicts  J^ichardson J  Cokock^  Nott^  Sind  Johnson^  con-* 
curred. 


:«•::« 


Thomas. M'CoLGAN  vs.  James  Huston. 

Where  a  writ  of  replevin  is  lodged  with  the  sheriff,  who   retakes  part 

'.of  the  goods,  and  returns   Elongata  as  to  the  rest,  a  fVithemam  may 

issue. 
An  ah'ns  and  plurits  are  unnecessarj'  in  this  state,  as  a  writ  of  repIcFin 

is  a  returnable  writ ;  nnd  therefore  on  the  return   of  EbngcUa  on  the 

Original  writ,  a  Withernam  may  issue. 
Where  propertv  taken  by  a  Withernam  is  claimed  by  a  third  person, 

the  Court  will  not  on  motion  of  the  claimant,  decide  on  a  contested 

right. 

X  HIS  was  an  action  of  replevin.  The  property  of 
Thomas  MX'olgan,  who  was  the  tenant  of  Huston,  was 
distrained  for  rent  on  the  8th  of  July,  1819. 

On  the  12lh,  a  writ  of  replevin  was  lodged  with  the 
sheriff,  who  retook  a   part    of  the  distress,  but   not  the 

whole,  and  on  the day  of ,   the  sheriff  made  a 

return  oi  elongata^  as  to  the  part  of  the  distress  he  had  not 
been  able  to  find. 

On  the  7th  August,  a  withernam  was  applied  for  and 
obtained,  upon  which  the  sheriff  took  a  negro  man  as  the 
property  of  the  defendant  Huston. 

It  further  appeared,  that  immediately  before  the  rviih^ 
ernam  issued,  the  defendant  Huston  had  conveyed  in  a 
de«d  of  gift,  this  negro  with  other  property,  to  his  bro- 
ther Jennings, 

An  application  was  then  made  to  the  Circuit  Court,  to 
quash  the  withernam^  on  two  grounds  : 

1  St.  That  it  was  a  process  unknown  in  this  state,  and 
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.  2d»  That  if  it  were  not  obsolete,  it  could  only  issue  af- 
ter an  alias  and  plurka. 

The  judge  on  the  Circuit,  overruled  the  motion  to  quash 
the  withe rnam^ 

A  motion  was  then  made  on  behalf  oi  J enninga  to  dis-> 
charge  the  negro  man  on  the  ground,  that  he  was  the 
property  oi  Jennings  before  the  xpilhernam  issued  ;  and 
this  motion  was  also  refused. 

A  motion  was  now  made  to  reverse  the  decision  of  the 
Circuit  Court. 

Mr.  Justice  Huger  delivered  the  opinion  of  the  Court. 

I  shall  proceed  to  consider  the  different  grounds  taken 
in  this  case,  in  the  order  they  were  submitted. 

•The  action  of  replevin  has  been  long  used  in  this  state, 
and  the  process  of  withernam^  is  only  incidental  to  it. 
That  it  has  not  been  used,  may  he  the  effect  of  accident ; 
perhaps  no  fit  occasion  has  hithtrto  been  presented  for  its 
application.  As  long  as  the  sheriff'  could  retake  the  dis- 
tress, the  withernam  would  not  be  resorted  to ;  hut  if  ever 
he  made  the  return  of  elongata^  ''  that  the  property  had 
been  eloigned,"  it  is  difficult  to  imagine  how  the  process  of 
the  withernam  ^o\Ad  ha\'e  been  neglected;  its  use  ap- 
pears essential  to  the  action  of  replevin.  It  would,  at 
least  be  very  incomplete  without  it,  and  lam  unable  to 
discover  any  objection  to  its  use.  It  is  a  Common  Law 
process,  and  appears  as  applicable  to  the  circumstances  of 
this  country  as  any  other.  1  am  of  opinion  therefore,  that 
on  the  first  ground  taken,  the  appellant  must  fail. 

But  it  is  contended,  that  at  Common  Law  it  could  only 
issue  after,  an  alias  or  plurieh\  and  that  in  this  case,  it  fol- 
lowed immediately  the  original  writ  of  replevin. 

At  Common  Law,  the  original  writ  of  replevin  was  not 
a  returnable  process  ;  it  was  only  directory.  The  sheriff 
was  commanded  to  restore  the  goods  distrained  to  the 
plaintiff,  and  if  he  did  or  did  not,  the  writ  did  not  require 
him  to  make  a  return  of  his  proceedings  into  court.  An 
alias  iMxdpluries  wi^Tn  necessary   therefore  to   bring  him 
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into  Court  for  the  alias  rtc\untd  him  not  only,  to  restore 
the  distress,  but  if  he  did  not,  to  assign  his  reasons  for  D<yt 
so  doing  to  the  Court,  vel  nobis  causam  significas^  m  the 
language  of  the  writ.  The  aVtas  and  phcries^  are  howevd* 
Tendered  unnecessary  in  this  state  by  the  act  of  1808,  vrhich 
makes  the  writ  of  replevin  a  returnable  writ*  The  sheriff) 
therefore,  under  our  act,  returns  elongata^  on  the  originai 
writ,  and  thereby  renders  unnecessary  an  alias  and  pbirtes. 
For,  at  Common  Law,  the  withernam  always  follows  the 
return  of  elotigafa^  the  object  of  which  is  to  take  from  the 
defendant,  goods  to  such  an  amount  as  will  secure  the  re* 
turn  of  the  plaintiff's.  It  is  in  the  language  of  the  law 
*'  a  reprisal'  (See  Weaver  vs.  Laxvrenve^  1  DaL  156. 
6  Bac.  DaltorCs  Sheriff.  Gilbert  on  Replevin.  Selhn's 
Practice.)  I  am  therefore  of  opinion  that  the  appellants 
must  also  fail  on  the  second  ground. 

The  motion  made  in  behalf  of  Jennings  appears  to  have 
no  connection  with  this  case.  He  is  not  a  party  to  the  suit ; 
he  however  set  up  a  claim  to  the  negro,  and  on  motion^ 
wished  the  Circuit  Court  to  decide  on  a  contested  right 
of  property.  The  Circuit  Court  properly  refused,  to  in- 
terfere. If  his  property  ^as  been  taken  by  the  sheriff  with, 
out  authority,  he  has  another  remedy. 

The  motion  is  therefore  dismissed. 

Justices  J3az/,  Colcockj  Nott^  Canity .  Johnson  and  Rtdi* 
ardsonj  concurred, 

Mary  Lloyd  vs.  Honore  Monpoey. 

It  is  unusual  for  the  court  to  gTsint  a  new  trial  on  the  ground  of  excess 
flive  damages  where  injuries  have  been  done  to  property  under 
liighly  aggravated  circumstances  ;  the  amount  must  always  be  a  mat- 
ter for  the  sound  discretion  of  a  jury. 

Where  in  action  on  the  case  for  beating  a  negro,  evidence  of  the  de- 
fendant's character  is  given,  to  which  no  objection  is  made  on  ib& 
trial,  it  will  not  furnish  a  ground  for  a  new  (rial. 

Where  a  new  trial  is  moved  for,  on  the  ground,  that  one  of  tlie  plain- 
tiff's witnesses  had  been  bribed  to  swear  falsely,  to  which  fact  the 
witness  makes  affidavit,  it  will  be  sufficient  objection  totlie  admissioi^ 
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*  of  the  afBdavit,  that  a  copy  of  it  was  not  submitted  to  the  plaintiff; 

•  kut  waiving^  that  objection,  a  new  trial  will  not  be  granted  on  that 
ground  ui  tembk. 

JL  HIS  was  an  action  on  the  case,  for  beating  a  negro  of 
the  plaintiiF,  tried  in  the  Inferior  City  Court  of  Charles- 
ton, March  Term,  1820. 

The  Recorder  has  made  the  following  report  of  the  case ; 
**'  Miss  Lloyd^  the  plaintiff's  daughter,  said,  that  Chloe 
was  the  property  of  the  plaintiff;  that  defendant  came  into 
her  mother's  house,  in  Bull-streety  whilst  the  family  were 
at  the  dinner  table  ;  that  in  her  presence*  and  in  that  of  her 
mother,  the  defendant  assaulted   Chloe  violently  with  his 
fists,  knocked  her  down,  gave  her  four  or  five  blows  about 
the  head,  kicked  her  twice  in  the  back,  and  Swore  he  would 
have  her  ears  ;  that  the  family  were  much  alarmed  ;  that 
Ae  defendant  gave  no  reason  for  his  conduct ;  that  when 
knocked  down,  Chloe  bled  profusely,   in  which  state  the 
defendant  kicked  her;  that  in  ctjnseq  unce  of  tni^  beating, 
Chhe  was  sick  a  little  moi\.'   than  a  month  and  kept  her 
room  about  two  weeks.      Upon  being  cross  examined, 
this  witness  said,  the  defendant  lived  in  the  city  of  Charles^ 
ton  near  her  mother's,  and  had  done  so  for  some  years ; 
that  he  made  this  assault  in  June  1819;  that  she  never 
heard  of  the  defendant's  having  made  any  complaint  to 
her  mother,  against  Chloe;  that  the  defendant,  in  striking 
Chloe^  knocked  her  head  against  the  ketch  of  the  window, 
■which  she  believed  occasioned  the  bleeding ;  that  Doctor 
Bennett  was  sent  for  by  her  mother,  to  see  and  prescribe 
for  Chloe \  that  C/^/oe  was  mild  and  peaceable;  that  she 
was  once. punished  upon  an  accusation  of  having  robbed  the 
defendant,  who  himself  had  her  punished ;  that  the  defend- 
ant  was  in  the  habit  of  coming  to  her  mother's  house,  and 
she  never  saw  or  heard  of  any  quarrel  between  the  plain- 
tiff and  the  defendant;  that   Chloe ^  after  she  had   been 
beaten,  laid    down  for   a  considerable  time,  apparently 
insensible ;  the  witness  believed  her  to  be  dead. 

"  Mr.  Thomas  Bennett^  for  the  plaintiff,  said,  he  believ- 
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ed  Chloe  belonged  to  the  plaintiff;  always  saw  hfr  in  the 
plaintiiF's  possession,  who  claimtd  her  as  her  own  ;  knows 
she  was  desirous  of  selling  her ;  that  he  saw  Chltje  shortly 
after  she  had  been  beaten,  she  then  seemed  insensible  ;  h^ 
examined  her  wounds  which  were  considerable,  particu- 
larly looked  at  one  on  her  head,  which  he  thought  had 
proceeded  from  her  head  having  been  forced  violendy 
against  a  hard  flat  surfa^  ■  ;  that  (Jxloe's  clothes  were  very 
bloody  ;  that  the  witness  thought  her  skull  had  been  frac- 
tured when  he  first  examined  her,  but  afterwards  he 
changed  his  opinion;  that  Chloe  was  very  much  injured 
and  continued  in  a  state  ol  insensibility  along  lime.  Upon 
being  cross  examined,  Mr,  Bennett  said,  that  when  Chloe 
was  punished  at  the  time  alluded  to  by  the  preceding  wit- 
ness^ it  had  been  afterwards  discovered,  that  the  theft 
with  which  she  had  been  charged,  had  been  committed  by 
her  husband,  and  that  she  w^as  innocent;  that  he  often  saw 
Chloe  who  appeared  to  him  to  be  trust -worthy,  and  was, 
he  foows,  much  confided  in  by  her  mistress,  the  plaintiff. 
When  the  witness  enieud  the  plaintiff's  house  to  see 
ChloCy  he  thinks  the  dinner  tabic  was  standing. 

"  Nancy  Gough^  for  the  plaintiff,  said,  that  Chloe  was 
the  wife  of  her  brother  ;  that  when  Chloe  had  been  beaten 
in  June  last,  she  was  called  to  nurse  and  attend  her  during 
her  sickness  :  Chloe's  back  was  very  much  bruised,  and 
she  had  a  deep  cut  on  the  back  of  her  head ;  during  the 
witness'  attendance  upon  Chhc^  she  miscarried  :  Chke  for 
the  first  fortnight  could  not  get  out  of  her  bed,  that  in 
witness'  opinion,  bruises  oF  the  nature  of  Chloc\s^  are  \i  rv 
injurious  to  the  constitution,  as  is  a  miscarriage  ;  that  in 
the  fourth  week  of  lier  confinement  Chloe  got  up  and 
attempted  to  do  the  ordinary  business  of  the  house,  but 
could  not.  Witness  is  a  professed  nurse,  and  has  herself 
had  eight  children. 

Doctor  Holbrooke  M.  D.  for  the  plaintiff,  said,  that  a 
violent  kick  in  the  back  during  pregnancy,  frequently 
occasioned  a  miscarriage ;  that  when  a  miscarriage  is  pro- 
duced by  such  a  cause,  the  constitution  is  generally  mate- 
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rially  injured,  that  it  fn^quently  destroys  future  breeding, 
and  renders  a  woman  less  capable  of  undergoing  ordinary 
work. 

^^  Sarah  Hancock^  for  the  defendant,  said,  that.she  lived, 
near  the  plainiiff  when  C/iloe  was  beaten  ;  that  on  a  Tues- 
day, she  heard  oi  the  beating,  and  on  the  next  day,  witnesd 
saw  her  sitting  up  in  htr  bed  ;  that  on  the   Friday  after, 
she  saw  Cfiloem  a  back  piazza  shelling  beans;  on  the  sun- 
day  after,  witness  saw  her  at  the  street  gate,  and  in  the 
week  following  Chloe  was  walking  about  the  yard   and 
sewing;  that  witness  heard,  that  Chloe  stole  a  fowl  from 
the  defendant's  yard  ;   Chloe  confessed,  that  she  had  taken 
the  fowl,  but  not  that  she  hud  stolen  it ;  that  Chloe  is  very 
impertinent ;  has  heard  her  very  impertinent  to  the  defend- 
ant.    Upon   being  cross  examined,  the  witness  said,  that 
she  lives  in  the  house  with  defendant,  and  has  done  so 
about  two   years ;  her   husband  having  been  absent  that 
time ;  witness  heard  Chloe  say,  she  had  killed  a  fowl  of 
defendant,  not  that  6he  had  stolen  it ;  saw  the  defendant 
when  he  was  going  to  the  plaintiff's   house,  at  the  time 
when  Chloe  was  said  to  have  been  beaten  by  him ;  he 
then  seemed  to  be  cool,  not  at  all  in  a  passion  ;  when  the 
witness  saw  the  wench  at  the  time  she   has  specified,  she 
did  not  appear  to  have  been  at  all  injured. 

"  George  Hancock^  for  the  defendant,  said,  he  saw  Chloe 
shortly  after  it  was  said  she  had  been  beaten ;  when  he 
saw  her,  she  was  standing  at  the  plaintiff's  gate;  she 
looked  much  as  usual ;  could  not  discover,  that  there  had 
been  any  thing  the  matter  with  her. 

"  Mr.  Patrick  Duncan  was  called  by  the  defendant  to  tes- 
tify as  to  the  plaintiff  *s  character.  I  considered  this  irre- 
gular, but  as  it  was  not  objected  to  by  the  plaintiff's  coun- 
sel, he  was  examined.  Mr.  Duncan  said,  the  plaintiff 
bore  a  respectable  character,  and  that  he  formerly  had 
known  the  defendant,  that  his  general  character  was  then 
very  bad,  what  it  was  at  present,  he  did  not  know. 

"  The  counsel  for  the  defendant  contended,  that  the  plain- 
tiff had  not  proved  that  CA/o^  was  her  property,  without 
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"which  she  couM  not  recover,  and  that  the  plaintiff  ia  no 
event,  could  recover  more  than  to  the  precise  amount  of 
the  injury  which  she  had  sustained  in  consequer-ce  of  the 
beating  which  her  negro  had  received. 

'^  I  told  the  Jury  that  the  plaintiff  had  sufficiently  estab- 
Kfthed,  that  the  negro  woman  beaten  was  her  property, 
and  that  they  were  entitled  to  take  all  the  circumstances  of 
the  case  into  consideration,  and  to  give  their  verdict  ac- 
cordingly. 
**  The  Jury  found  a  verdict  for  the  plaintiff  in  the  sum  of 

This  was  a  motion  for  a  new  trial,  on  the  folIowiDg 
grounds : 

1st.  Because  the  damages  were  excessive. 

3d.  Because  the  plaintiff  did  not  prove  a  property  in 
the  negro  ;  but  on  the  contrary,  it  was  proved  that  the 
property  did  not  belong  to  her. 

3d.  Because  evidence  as  to  defendant's  character,  not 
Jut  in  issue,  was  admitted. 

4th.  Because  evidence  was  admitted  as  to  damages 
iliat  arose  after  the  commencement  of  the  action. 

5th.  That  evidence  was  admitted  to  prove  a  material 
fkct  not  averred  in  the  declaration,  viz.  miscarriage  in  con- 
sequence of  the  beating. 

6th.  Because  the  witness  on  whose  testimony  the  plain- 
tiff chiefly  relied,  w;is  bribed,  and  was  intoxicated  when 
examined,  circumstances  not  within  the  knowledge  of  the 
defendant  or  his  attornLV,  till  after  the  trial  of  the  cause. 

7th.  Because  the  verdict  was,  in  other  respects,  con- 
trary to  law  and  evidence. 

Mt.  Justice  N(}tt  delivered  the  opinion  of  the  Court. 

It  is  v6ry  unusual  in  cases  of  this  sort,  to  grant  a  new 
trial  on  the  ground,  that  the  damages  are  too  high.  They 
furnish  no  certain  rule  by  which  the  damages  can  be  esti- 
mated. The  amount,  therefore,  must  always  be  a  matter 
for  the  sound  discretion  of  the  Jury,  and  must  be  regu- 
lated by  the  evidence  of  the  case,  and  the  circumstances  of 
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the  parties.  The  verdict  does  not  appear  so  unreasonahle. 
as  to  authorize  the  interposition  of  this  Court,  i'he  de* 
fendant  rushed  violently  into  the  house  of  the  plaintiiFf  an 
unprotected  widow,  beat  her  servant  most  outrageously,  in 
the  presence  of  her  family,  when  they  were  quietly  at 
their  dinner,  and  spread  terror  and  consternation  through 
the  whole  house,  by  his  rude  and  riotous  conduct.  The 
disturbance  of  the  peace  of  the  family,  and  the  indignity 
offered  to  their  feelings  were  sufficient  considerations  for  th« 
verdict.  But  besides,  slaves  have  no  personal  rights  in 
this  country.  It  is  only  through  the  medium  of  their 
owners  that  they  can  receive  that  security  and  protectioi| 
for  their  persons,  which  it  would  be  a  reproach  to  the  char* 
acter  of  the  state  to  withhold  from  them.  In  any  point  of 
view,  therefore,  I  think  the  verdict  may  very  well  be  sup- 
ported. 

The  second  is  a  mere  technical  objection,  which  is  not 
to  be  encouraged.  The  evidence  was  sufficient  to  go  Xm 
the  Jury,  anJ  sufficient  to  sustain  the  action. 

3d.  The  evidence  of  character  was  first  introduced  by 
the  defendant's  counsel,  and  as  far  as  the  examination  was 
carried,  it  passed  without  objection,  and  was  not  ruled  by 
the  Court;  it  therefore  furnishes  no  ground  for  anew 
trial. 

The  fourth  ground  is  not  supported.  Evidence  was  iiot 
admitted  of  damages  which  arose  after  the  commence^ 
ment  of  the  action.  It.  was  only  evidence  of  a  subsequent 
fact,  which  went  to  show  the  extent  of  the  injury,  which 
Jiad  been  previously  committed. 

The  fifth  ground  appears  to  be  founded  on  a  supposi* 
tion  that  the  evidence  of  miscarriage  was  given  for  the 
purpose  of  enabling  the  plaintiff  to  recover  the  value  of  the 
child  lost;  hut  I  apprehend  that  the  object  of  that  testi- 
mony  was  merely  to  show  the  violence  of  the  beating,  and 
for  that  purpose,  it  was  properly  admitted. 

But  the  most  substantial  ground,  and  indeed  the  only  one 
.on  v/hich  the  Court  has  had  any  difficulty,  is  the  sixUj  ;  th* 
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facts  stated  in  that  ground,  are  attempted  to  be  supported 
by  the  affidavit  of  the  witness  herself,  that  she  had  been 
bribed,  and  had  sworn  falsely  on  the  trial.  It  would  be  a 
sufficient  objection  to  the  admission  of  this  affidavit,  that 
a  copy  of  it  has  not  been  given  to  the  person  accused  of 
the  subornation  of  perjurj',  that  the  charge  might  be  rebut- 
ted. But  even  waiving  that  objection,  I  do  not  think  it 
ought  to  be  received.  The  discovery  of  parol  evidence, 
after  a  trial,  has  never  been  admitted  in  this  state  as  a  good 
ground  for  a  new  trial.  The  tampering  with  witnesses, 
"  to  which  it  would  brad  ;  the  frauds  and  perjuries  which  it 
would  introduce,  and  the  endless  litigation  whicli  would 
ensue,  admonish  us  to  be  careful  how  we  depart  froni'tbat 
long  settled,  and  1  think,  safe  and  necessary  rule. 

It  is  contended,  however,  that  this  case  forms  an  ex- 
ception to  that  ruK ,  inasmuch  as  the  subsequent  testimony 
comes  from  the  witness  herself,  who  cannot  be  ihistaken* 
But  if  she  cannot  be  mistaken,  she  may  be  perjured^ 
And  there  is  as  much  reason  to  believe,  that  the  last  oath 
is  false,  as  to  doubt  whether  the  first  was  true.  It  is  noth- 
ing more  or  less  then,  than  allowing  the  witness  to  im- 
peach her  own  testimony.  And  would  not  the  case  be 
equally  strong,  if  the  fact  to  which  she  swore  on  thetrisd 
had  I)een  contradicted  by  any  other  credible  witnesses. 
Would  it  not  indeed  be  stronger ;  for  she  proclaims  her 
own  infamy  by  the  very  testimony  which  she  herself  pro- 
duces. It  is  admitted  that  the  affidavits  of  other  persons 
to  the  same,  fact,  ought  not  to  be  admitted.  And  would 
it  not  be  a  strange  inconsistency  to  admit  the  deposition  of 
a  witness  (in  which  we  can  have  no  faith)  to  impeach  her 
own  testimony,  when  we  would  not  admit  the  depositions 
of  others  to  the  same  point,  of  the  truth*  of  which  "we  had 
no  doubt  ?  That  verdicts  areJ  gained  or  lost,  and  that 
damages  are  increased  or  diminished  by  perjury,  daily  ex- 
perience teaches  us  is  no  unusual  occurrence.  But  it  seems 
to.  be  an  evil  resulting  from  the  imperfection  of  human  na- 
ture, to  which  it  is  better   to  submit  than   to  introduce  ft 
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practice  calculated  to  extend  the  mischief  which  we  would 

endeavour  to  prevent. 

The  granting  of  new  trials  depends  much  upon  the 
discretion  of  the  Court,  and  I  can  conceive  a  case  so  pe- 
culiarly circumstanced,  as  to  authorize  a  departure  from 
the  general  rule,  by  which  we  have  heretofore  been  gov- 
erned. But  this  does  not  appear  to  me  to  be  a  case  of 
that  description.  The  only  material  fact  proved  by  this 
witness,  which  was  not  proved  by  any  other  (if,  indeed  it 
was  material,  of  which  I  have  great  doubt)  was  the  mis- 
carriage. Now  the  existence  of  that  fact  was  distinctly 
submitted  to  the  Jury  on  the  trial  below ;  and  from  the 
general  character  of  the  witness,  it  is  not  unreasonable  to 
suppose  that  the  Jury  entirely  disregarded  her  testimony. 
But  suppose  they  gave  full  credit  to  it,  I  cannot  perceive 
that  it  must  necessarily  have  enhanced  the  damages.  The 
natiu*e  and  extent  of  the  injury  were  sufficiently  shown  by 
the  other  witnesses,  and  their  testimony,  without  the  evi- 
dence of  this  woman,  might  very  well  authorize  the  dafna- 
ges  that  were  given.  That  such  a  beating  might  cause  a 
miscarriage,  no  one  perhaps  cati  doubt,  and  whether  it  did 
produce  that  effect  or  not,  to  my  view,  was  not  vastly  ma- 
terial in  this  case. 

The  admission  of  illegal  evidence  may  be  a  good  ground 
fofa  new  trial,  however  immaterial  it  may  appear  to  the 
Court,  because  it  cannot  be  seen  what  importance  the 
Jury  attached  to  it.  But  the  evidence  in  this  case  was 
not  illegal,  nor  do  we  know  that  it  was  untrue.  We  have 
no  reason,  therefore  to  believe,  that  even  if  a  different  ver- 
dict should  be  given  on  another  trial,  greater  justice  would 
be  done.  If  no  illegal  evidence  has  been  admitted,  if  the 
verdict  is  consistent  with  the  evidence  which  has  been 
given,  if  we  do  not  see  that  injustice  has  been  done,  nor 
a  probability  that  greater  justice  will  be  done,  there  can 
be  no  ground  for  a  new  trial. 

The  last  ground  in  this  case,  is  a  mere  matter  of  form, 
and  furnishes  nothing  for  the  consideration  of  the  Court, 
which  has  not  been  already  noticed. 
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The  motion  is  therefore  refused^ 

Justices  Bai/y  Colcock  and  Richardsony  concurred. 

Justices  jfohnson  and  Huger^  dissented  on  the  sixth 
ground. 

Canity  for  the  motion. 
Hunt  J  contra. 


RiCHARt)  CUNNIKGHAM  ads.  ThE  CiTY  CoRONER, 

By  the  act  of  1797^  the  Coroner  is  required  to  issue  his  vairsnt  to  * 
constable,  to  summon  a  jury  oi' inquest;  and  where  a  juror  it  soin- 
moned  by  the  Coroner  in  person,  ihe  summons  Is  illegal. 

The  act  of  1798  has  not  changed  the  manner  of  summoning  jurors, 

JL-RIED  before  the  Inferior  City  Court,  at  Charleston^ 
January  Term,  1820. 

The  City  Coroner  in  person  summoned  the  defendant 
to  appear  at  a  certain  time  and  place,  to  serve  as  a  juror 
of  inquest  upon  a  dead  body.  He  did  not  appear,  m  con* 
sequence  of  which,  he  was  brought  before  a  magistrate' 
pursuant  to  the  act  of  assembly  to  answer  for  his  default* 
He  defended  himself  on  the  ground,  that  the  Coroner  was 
not  authorized  by  law  to  summon  a  jury  of  inquest  tA 
person,  but  must  issue  his  process  to  a  constable  or  other 
proper  officer,  and  consequently,  that  the  summofis  was 
yiegal,  and  he  was  not  bound  to  attend. 

The  magistrate  decidtu  against  the  defendant,  and  in^ 
fiicted  a  fine  of  ten  dollars  imposed  by  the  act. 

From  this  decision  there  was  art  appeal  to  the  Inferior 
City  Court,  when  it  was  reversed,  and  an  appeal  was 
brought  ^p  to  this  court  to  reverse  the  decision  of  th< 
Inferior  City  Court,  on  the  following  grounds  ; 

1st, — That  the  Coroner  had  power  at  common  law  -to 
summon  a  jury  of  inquest  in  person. 
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2d. — That  this  powt- r  is  not  tv»ken  away  br  the  act  of 
1797,  which  declares,  that  he  shall  issue  his  warrant  to  a 
constable  for  that  purpose. 

3d.-^  That  the  decision  of  the  Recorder  is  contrary  to 
law. 

Mr.  Justice  Johnson  delivered  the  opinion  of  the  Couirt, 
It  is  unnecessary  to  entrr  into  any  enquiry  as  to  the 
power  which  the  Coroner  had  at  common  law  to  summon 
his  own  jury  of  inquest,  as  I  think,  it  is  regulated  by  our 
own  acts  of  the  legislature,  at  least  so  far  as  is  necessary  to 
the  purposes  of  this  case.  I  will  remark,  however,  that 
the  precedent  of  a  warrant  issued  by  the  Coroner  to  his 
constable,  to  summ  *  »  .*  i.iry  cJ"  itinufst^  may  be  found  ia 
Burns'  Justice  (\  V^yi.  o^i'^i.J  wnuh  proves,  1  think,  that  by 
the  common  law,  this  was  the  mode  of  summoning  tbenu 
Itis  enactedby  the  act  of  1797,  (1  Brev.  187.  2  Faust^  150,) 
**  That  when  and  as  soon  as  any  Coroner  sliall  be  ccr* 
tiiied  of  the  dead  body  of  any  person,  supposed  to  have 
come  to  a  violent  and  uuiMnely  death,  found  or  lyingf 
within  his  county  or  precinct,  he  sh  ill  make  nut  his  war- 
rant directed  to  all  or  any  of  the  constal)les  of  the  county 
or  precinct  where  such  dead  body  lies,  requiring  and  com- 
manding them  forthwith  to  summon  as  many  freeholders 
of  the  county  or  precinct  as  sh.«ll  be  ti'.  cessary  to  consti- 
tute a  jury  of  twelve  good  anil  lawful  men,  to  appear,  &c.'* 
and  imposes  a  penalty  of  ten  dollars  on  **■  every  person  or 
persons  summoned  and  warned  to  be  a  juror,  and  failing 
to  appear  accordingly."  VVlun  the  law  imposes  a  duty 
on  a  citizen,  and  punishes  the  nonperformance  of  it,  and 
has  pointed  out  the  process  by  which  he  is  to  be  informed 
of  what  is  required;  on  the  principle  that  penal  laws  are 
ta  be  strictly  construed,  that  process  cannot  be  dispensed 
with*  This  act  requires,  that  the  Coroner  shall  issue  his 
warrant,  directed  to  a  constable,  who  shall  summon  the 
juror,  and  if  he  failed  to  attend,  imposes  the  penalty. 
Instead  of  a  process  as  required  by  this  act,  executed  by 
the  officer  pointed  out,  the  Coroner  has  substituted  as  far 
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as  appears  from  the  evidence  in  this  case,  his  own  verbal 
order  (for  it  does  not  appear,  that  there  was  any  warrant) 
and  demands,  that  the  defendant  shall  be  punished ;  as  well 
I  think,  might  a  judge  supply  the  place  of  the  clerk,  she- 
riff, and  all  the  other  officers,  his  face  for  the  seal  of  the 
court,  and  his  ipse  dixit  for  its  process,  so  that  whatever 
may  be  the  powers  of  the  Coroner,  at  common  law,  or 
even  under  the  act  itself,  the  penalty  can  only  be  inflicted 
when  there  has  been  a  regular  process  executed  by  the 
proper  officer. 

It  has  been  urged,  however,  that  the  subsequent  act  of 
1798,^1  Brev.  188.  2  Faust^  216J  dispensed  with  the 
mode  of  summoning  jurors.  But  it  will  be  found  on  an 
examination  of  this  act,  it  does  not  in  the  least  interfere 
with  the  mode  of  summoning  jurors,  but  makes  all  free 
white  persons  of  the  age  of  twenty-one  years,  as  well  by 
standers  as  others,  liable  to  serve  on  the  jury,  and  im- 
poses the  like  penalty  for  their  neglect  or  refusal;  but 
neither  changes  nor  dispenses  with  the  mode  of  summon- 
ing, as  pointed  out  by  the  act  1 79T, 

I  am  therefore  of  opinion,  that  the  motion  ought  to  be 
dismissed. 

Justices  Nott  and  Huger  concurred. 

Justices  Bay  and  Richardson  dissented. 

Simons  J  for  the  motion. 
Lanccy  contra. 

States  Gist  vs.  Joseph  Cole,  Captain  31st  Regiment 
Militia,  So.  Ca. 

Where  property  has  been  levied  on  by  an  execution,  issued  under  the 
Patrol  Law,  it  cannot  be  taken  from  the  officer  who  has  it  in  pos- 
session, by  a  writ  of  replevin. 

JL  HIS  case  came  before  the  court,  by  way  of  an  appeal 
from  a  decision  which  was  made  by  Mr.  Justice  Bay^  at 
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Chambers,  on  a  motion  to  quash  the  above  writ ;  which 
motion  was  sustained,  and  the  same  was  ordered  to  be  set 
aside. 

The  circumstances  whicli  gave  rise  to  the  above  pro- 
ceedings are  briefly  the  following,  viz.  3Ir.  Ghi^  the 
plaintiff  in  replevin,  it  appeared,  had  been  fined  by  Cap- 
tain Coley  an  officer  in  the  31st  Regiment  of  Militia,  for 
divers  defalcations,  in  not  performing  patrol  duty,  to  the 
amount  of  about  ^  70;  for  recovery  of  which,  Captain 
Cole  issued  his  warrant  under  his  hand  and  seal,  pursuant 
to  the  directions  of  the  5th  clause  of  the  patrol  act,  by 
virtue  of  which,  the  sergeant  or  other  military  officer, 
charged  with  the  service  of  the  execution,  levied  upon  a 
negro,- the  property  of  3fr,  Gist^  named  Stephen^  to  satisfy 
the  said  fines  and  costs  of  the  conviction.  While  the 
negro  was  in  the  possession  of  the  officer  under  the  levy, 
and  before  any  sale  could  be  made  of  him,  to  satisfy  the 
said  fines,  the  plaintiff  sued  out  a  writ  of  replevin  to  the 
sheriff  of  Charleston  district,  who  took  away  the  said 
negro  by  virtue  thereof,  out  of  the  possession  of  tht:  mili- 
tary officer  aforesaid,  and  delivered  him  back  into  the 
possession  of  Mr,  Gist. 

The  motion,  therefore,  at  Chambers,  was  to  set  aside 
this  writ  of  replevin  as  irregular  and  against  law  ;  and  for 
an  order  to  the  sheriff  to  restore  the  negro  to  the  custody 
and  possession  of  the  officer,  who  had  previously  levied  on 
him,  for  the  purpose  of  raising  and  paying  off  the  said  fines. 

Mr.  Lance^  on  the  part  of  Captain  Cole^  when  the  appli- 
cation was  made  to  quash  the  writ,  obtained  a  rule  on 
Mr.  Gist  to  show  cause  why  the  same  should  not  be  set 
aside. 

Upon  the  return  of  which,  Mr,  Toomer^  on  the  part  of 
Mr,  Gistj  came  forward  agreeably  to  the  rule,  and  con- 
tended, that  this  writ  of  replevin  was  rt-gular  and  legal, 
and  ought  to  be  supported ;  that  it  would  lie  ^for  every 
unjust  or  unlawful  taking  of  goods  and  chattels  ;  and  that 
the  present  seizing  and  taking  of  the  negro  in  question 
was  one  of  that  nature.     He  admitted,  that  several  writs 
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0{  replevin  had  been  Isrtely  set  aside  upon  different  grounds^ 
yet  he  still  insisted,  that  it  would  lay  in  other  eases  of  sm 
unlawful  taking  than  for  cases  of  distress,  for  rent  in 
^rrean  But  what  he  principally  relied  upon  was^  that  this 
case  differed  widely  from  all  the  late  cases,  in  which  this 
writ  had  been  set  asid^  for  irregularity,  and  that  it  ought 
to  form  an  exception  to  the  rules  by  which  the  Cases 
alluded  to  had  been  governed. 

In  the  first  place  he  observed,  that  it  might  well  be 
compared  to  a  warrant  of  distress  from  the  commission- 
ers of  sewefs,  where  gpods  had  been  taken  by  such  war- 
rant and  replevied :  And  upon  a  motion  in  the  King's 
Bench  to  quash  the  \^rit,  the  court  refused  it,  but  left  the 
defendant  in  replevin,  to  put  his  objections'  on  the  record. 
C6  Bac.  56.  J 

Secondly~He  ui-ged,  that  this  warrant  might  be  con- 
sidered as  an  execution  issuing  out  of  an  inferior  court, 
in  which  case,  he  said,  if  goods  were  taken,  a  writ  of 
replevin  would  lie  for  them.  For,  he  observed,  there  was 
a  difference  between  an  execution  out  of  a  superior  gnd 
an  inferior  court ;  that  it.  would  be  a  contempt  to  issue  a 
replevin  for  goods  taken  in  execution  by  the  former, 
whereas  it  was  allowable  in  the  latter.  (Gilb,  Repk  154. 
6  Bac*  56, J 

Mr.  LancCy  in  reply  and  in  support  of  his  motion,  denied, 
ihat  the  writ  of  replevin  would  lie  in  any  case,  in  this 
eountry,  but  in  cases  of  distress,  for  rent  in  arrear*  That 
this  doctrine  was  very  clearly  laid  down  in  3  Black.  Com* 
(146)  which  he  said  was  supported  and  confirmed  by  all 
the  elementary  writers  on  the  subject;  that  it  had  never 
been  called  in  question  by  any  of  the  English  lawyers  of 
the  modern  day  ;  nor  had  it  ever  been  in  use  in  Carolina 
^ill  the  other  day ;  since  the  publication  of  the  Irish  case 
mentioned  in  Schoales  and  Lefroy^  Rep.  324.  Shannon 
ve.  Shannon.  The  law,  he  observed,  had  very  wbely 
provided  remedies  by  Trover,  Detinue,  and  Treiq^ass, 
for  every  injury  done  to  personal  property.  To  one  or 
Mhcr  of  these  remedies  every  man  ought  to  have  recourse 


•   May  Term.   *  ^t 

when  he  ia  injured.  To  apply  the  writ  of  replevin  tp 
those  cases,  he  contended,  was  a  perversion,  and  an  abuse 
of  the  writ,  for  which  it  was  never  intended:  And  as  to 
inferior  jurisdictions  the  law  h;id  also  w  isely  provided  the 
writ  of  prohibition,  at  the  threshold  of  every  case,  to 
restrain  or  confine  them  within  their  proper  limits  and 
bounds,  so  as  to  prevent  vexation  and  oppression. 

After  hearing  the  counsel  fully,  on  both  sides,  the  Pre- 
siding Judge,  being  of  opinion,  that  the  writ  of  replevin 
would  not  lie  in  any  case  like  the  one  under  consideratioxi| 
•therefore  ordered  it  to  be  quashed,  and  the  negro  levied 
on  to  be  returned  to  the  officer,  who  had  made  the  levy  on 
him  to  raise  the  fines. 

From  this  decision,  at  Chambers,  there  was  an  appeal 
to  this  court,  and  the  case  was  again  argued  by  the  same 
counsel,  before  a  full  bench,  in  January,  where  all  the 
authorities  and  arguments,  which  had  been  offered  on  the 
original  motion,  were  again  urged  by  both  parties  for  and 
against  the  decision. 

Mr.  Justice  Bai/  delivered  the  opinion  of  the  Court. 

To  the  arguments  and  authorities  adduced  on  the  trial 
below,  I  have  since  given  a'  more  attentive  consideration ; 
and  without  going  again  into  the  general  doctrine  of 
replevin,  which  I  formerly,  and  on  so  many  occasions  since, 
as  well  as  before,  have  given  to  it,  I  shall  confine  myself 
to  the  exceptions  relied  upon  by  the  counsel  against  the 
motion. 

The  first  exception  taken  was,  that  the  warrant  in  that 
case  might  be  assimilated  to  that  of  the  commissioners  of 
sewers,  when  the  kings  bench,  it  is  said,  refused  to  give 
an  order  to  quash  the  writ  of  replevin  which  had  issued 
for  the  goods  levied  on  in  that  case.  I  have  examined 
the  original  report  of  the  case  referred  to  in  6  Bac.  (56) 
and  find,  that  the  warrant  of  distress  issued  by  the  com- 
missioners of  sewers  was  for  the  rates  of  an  assessment 
'  on  lands  in  the  country  of  Gloucester,  amounting  to  4/.  U. 
6d.  for  not  repairing  a  sea  walL  which  they  hnd  caused  to 
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be  repaired,  and  for  which  the  adjoining  land  was  charge^ 
able,  in  which  case,  it  might  well  be  considered  as  a  rent 
charge.  Upon  a  motion  i?i  Banco  Regis  to  quash  the 
replevin  which  had  issued  for  the  goods  taken  by  virtue 
of  the  warrant,  it  was  doul)ted  whether  it  should  be  set 
aside  or  not,  as  it  might  be  considered  as  a  rent  charge ; 
in  which  case  a  distress  would  lay :  And  2dly,  because  it 
was  urged,  that  this  assessment  had  not  been  made  by  the 
court  of  sewers,  as  authorized  by  act  of  parliament,  but 
by  some  of  the  individual  commissioners  out  of  court,  by 
their  own  authority.  The  court  therefore  refused  to 
make  any  order  upon  the  subject  until  they  had  the  wjic^ 
case  bcfwre  them.  C PritcharJ  vs*  Stephens^  6  £>.  is?  £• 
532. J  Wh'M  became  of  the  cast  finally,  the  reporters  do 
not  inform  us.  It  commtnctd  in  doubt,  and  remains  in 
uncertainty  as  f;sr  as  we  arc;  inlorm^d  ;  so  that  in  fact  and 
ID  truth,  it  proves  nothing.  At  all  events,  however,  it 
appf  ars  to  me  to  have  no  bearing  on  a  case  like  the  one 
before  u^.  In  that  case  the  land  was  chargeable  for  the 
assessment,  if  it  had  been  regularly  made,  and  the  distress 
was  the  appropriate  remedy  for  nonpayn^ent,  as  much  as 
for  rent  in  arrear.  Whereas  in  the  present  case,  the  fines 
were  for  the  neglect  of  a  personal  duty,  which  3£r,  Gist 
was  bound  to  perform  ;  so  that  in  my  opinion  the  cases  are 
in  no  wise  analogous  to  each  other. 

The  second  exception  reljed  upon  was,  that  this  pro- 
ceeding might  be  considered  as  one  in  ^n  inferior  court,  in 
which  case,  it  was  contended,  that  replevin  would  lie  for 
goods  seized  under  its  authority  and  jurisdictioti*  The 
counsel  admitted,  that  an  attachment  of  contempt  would 
lie  for  issuing  a  replevin  for  goods  taken  in  executiony 
issuing  out  of  a  superior  court,  but  not  out  of  an  inferior 
jurisdiction ;  and  for  this  purpose  cited  6  Bac,  (56)  who 
relies  on  Gilb.  on  Replevin  (154.)  If  such  a  doctrine  was 
once  to  prevail  in  South- Carolina,  and  it  was  held  to  be 
the  law,  I  have  no  hesitation  in  saying  it  would  soon  lay 
pfostrate  all  the  proceedings  jn  all  the  inferior  triban^ds 
of  justice  in  the  state.     No  executions  but  those  ofth^ 
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court  of  chancery  and  the  court  of  common  pleas  would 
be  secure  against  this  sweeping  writ  of  replevin  ;  and  that 
too,  at  a  time  when   the  parties  were  upon  the  point  of 
receiving  the  fruits  of  their  judgments.     All  the  execu- 
tions out  of  the  Inferior  City  Court,  those  issued  by  the 
different  corporaiions   for  fines  and  forfeitures,  commis- 
sioners of  the  high  roads,  and  all  the  public  bodies  in  |he 
9tate,  as  well  as  those  by  magistrates  or  by  the  officers  of 
militia  for  fines,  &c.   would  all  be   paralyzed  by  the  abuse 
of  this   writ,  upon  the  jjrinciplcs  contended  for :     For  it 
^ould  only  be  for  the  p:;rty  whose  goods  are  seized  under 
the  authority  of  any  of  those  jurisdictions  to  i^fi^  his 
replevin,  and  get  these  goods  delivered  back  to  him;  and 
then  the  other  party  must  g*'t  them  back  again  the  beat 
way  he  could.     At  ^11  events,  the  party  thus  baffled  and 
disappointed  must  go  into  the  court  of  common  pleas  and 
avow  the  taking,  and  show,  that  all  the  proceedings  were 
regular  and  agreeable  to  law ;  and  even  then  the  plaintiff 
in  replevin  would  be  entitled  to  his  reply;  and  every  case 
after  the  lengthy  proceejings  are  made  up  and  issue  joined 
must  go  on  the  docket  of  the  common  pleas  to  be  tried  in 
regular  order,  and  years  would  revolve  about  before  these 
cases  could  finally  be  determined  on.     Thus  a  scene  of 
confusion  and  delay  would  ensue,  of  which  few  men  can 
'well  see  the  end.     Fortunately  however  for  th^  citizens 
of  Soutji-Carolipa,  this  is,   in  my  opinion,  not  the  law. 
I    acknowledge,    that    Gilbert    has    said    so,   and     that 
Bacqn  has  quoted  him  to  that  effect;  but  neither  reason 
nor  justice  will  bear  him  out  in  this  position.    For  Hay 
it  down  to  be  sound  law,  as  well  as  t)ie  wisest  policy,  to 
give  to  every  jurisdiction  created  for  the  advancement  of 
justice,  and  the  good  order  and  police  of  the  state,  all  the 
specified  powers  and  authorities  with  which  they  -  were 
invested  ;  and  there  is  no  more  reason  or  justice  for  call- 
ing in  question  or  interrupting  their  proceedings  while 
they  act  within  the  rules  prescribed  to  them,  than  there  is 
for   calling  in   question  the  proceedings  of  the  superior 
^ibunals  of  justice.     If  however  any  of  them  should,  nt 
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any  time,  transcend  or  exceed  their  limits  and  powers,  f^ 
prohibition  from  one  of  the  superior  courts  is  the  appro- 
priate remedy,  appointed  by  law  for  correcting  or  prevent- 
ing any  abuse. 

It  is  argued  in  Pangbtirn  vs.  Partridge^  {7  JohnsorfB 
Rep.  142,)  that  this  position  of  Gilbert^  ^*  that.replevin 
lies  for  goods  taken  in  execution  from  an  inferior  court,'* 
is  clearly  erroneous,  and  that  there  are  numerous  cases 
to  the  contrary.  In  this  opinion,  I  perfectly  coincide  ;  as 
the  whole  current  of  authorities  in  the  books  upon  the  sub- 
ject are  against  it.  It  will  not  be  denied,  but  that  the 
supreme  authority  of  Parliament  in  Great  Britain,  and  of 
the  Legislative  body  in  South-Carolina,  have  an  unques- 
tionable authorit}"^  to  control  the  Common  Law  ;  and  even 
in  acts  pf  Parliament  themselves,  it  is  a  maxim  that  leges 
posteriores  priores  abroganU  Admitting,  then,  for  argu- 
ment sake,  that  such  a  principle  as  the  one  laid  down  in 
Gilbert^  even  existed,  as  a  part  of  the  Common  Law,  there 
can  be  no  doubt  but  a  positive  act  of  the  legislature  would 
turn  the  scale  against  it ;  and  that  the  statute  law,  from 
thenceforward,  would  become  the  law  of  the  land. 

There  are  no  positive  and  express  decisions  or  authori- 
ties in  this  country,  in  favor  of  the  doctrine  I  am  now  advo- 
cating, because  this  principle  of  a  replevin,  laying  in  these 
cases,  is  a  thing  of  yesterday ;  one  of  spurious  growth. 
Utterly  unknown  and  unpractised  in  our  country  from  its 
earliest  institutions.  But  in  England,  the  castrs  are  nu- 
merous where  it  has  been  settled  that  this  writ  of  replevin 
will  not  lie  in  any  case  for  goods  taken  in  execution,  under 
the  authority  of  an  act  of  paliament,  or  any  inferior  juris- 
diction. In  Brads haw^s  case^  (T.  12  W.  3,^  mention- 
ed in  6  Bac*  35^  and  also  by  Cunningham  in  his  Law 
Dictionary y  it  is  laid  down,  that  wherever  an  act  of  Par- 
liament orders  or  directs  a  distress  and  sale  of  goods,  it  is 
in  nature  of  an  execution,  and  replevin  does  not  lie  for 
them.  So  it  is  laid  down  in  6  Bac,  56,  that  replevin  does 
not  lie  for  goods  seized  by  a  warrant  from  a  justice  of  the 
TV  ace,  upon  a  conviction  for  the  destruction  of  game,  un» 
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der  the  authority  of  an  act  of  Parliament ;  and  that  it 
would  be  considered  as  a  contempt  to  issue  it*  In  the 
case  of  Rex  vs.  Oliver^  (Bunb.  14,^  on  a  warrant  of  dis- 
tress for  a  land  taXy  a  repK-vin  was  considered  a  contempt* 
And  so  in  like  manner  la  the  case  of  the  King  vs.  Monk^ 
housej  it  was  determined  that  replevin  would  not  lie  for 
goods  distrained  on  a  conviction  for  Deer  stealing,  under 
an  act  of  Parliament,  f2  Stt\  11 84; J  and  that  an  attach*^ 
meat  should  go  against  the  under  sheriff  for  serving  it. 

This  brings  me  at  last  to  the  Patrol  Law,  which  is  a 
public  act  of  South  Carolina,  under  which  the  warrant  for 
seizing  the  negro  in  question  was  issued,  and  who  has  been 
replevied.  I'his  act  may  and  ought  to  be  considered  as 
one  of  the  safe  guards  of  the  people  of  South-Carolina,  for 
the  protection  of  their  dwellings  and  habitations,  and  for 
tile  prevention  of  ths  unlawful  assembling  of  a  particular 
class  of  our  population,  and  as  a  security  against  insur- 
rection ;  a  danger  of  such  a  nature,  that  it  never  can  or 
ought  to  be  lost  sight  of  in  the  southern  states,  tt  may 
justly  be  considered  as  a  branch  of  our  Militia  system; 
our  grand  national  defence  against  foreign  enemies,  and 
for  our  internal  tranquillity  at  home*  It  is  easy,  therefore, 
to  see  that  summary  and  decisive  powers  ought  to  be  vest- 
ed in  the  hands  of  those  who  are  charged  with  the  execu- 
tion of  this  im{X)rtant  duty.  The  act  in  question,  there- 
fore, has  given  the  necessary  powers  to  the  captains  of  the 
militia  throughout  the  state  ;  and  has  fixed  and  regulated 
the  fines  for  all  neglects  and  omissions  of  duty  by  those 
who  are  by  law  liable  to  perform  it,  and  has  authorized 
them  to  issue  their  warrants  under  their  hands  and  seals, 
to  seize  and  levy  upon  the  goods  and  chattels  of  defaul- 
ters, to  pay  and  satisfy  the  fines  imposed  for  this  neglect 
of  duty.  Here  then  is  a  plain  and  positive  act  of  our  le- 
gislature giving  these  full  and  express  powers  to  our  cap- 
tains of  the  milita :  and  under  the  authority  of  one  of 
them,  and  by  virtue  of  his  warrant,  the  negro  Stephen,  be- 
longing to  Mr.  Gist^  was  levied  on,  and  in  the  lawful  pos- 
session of  the  officer  charged  with  the  e2:ecution  of  it. 
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when  this  writ  of  replevin  was  issued  ;  which  brings  this 
case  immediately  under  the  principles  of  the  cases,  in 
which  it  has  been  determin<rd  in  England,  that  a  writ  of 
replevin  will  not  lie  in  opposition  to  an  act  of  parliament. 
I  aim  therefore  clearly  of  opinion,  that  the  writ  of  replevin 
itithis  case  was  not  warranted  by  law,  and  that  it  was  an 
illegal  interference  with  the  procctdinijs  and  the  authority 
given  to  one  of  our  militia  captains  by  the  act  of  the  legis- 
lature, and  that  the  same  should  be  quashed,  or  set  aside, 
as  null  and  void ;  and  further,  that  the  negro  Stephen 
should  be  delivered  back  to  the  military  officer  from  whom 
he  was  taken  by  the  sheriff  of  Charleston  district,  in  order 
to  raise  the  fines  mentioned  in  Captain  Cole" a  warrant. 

Justices  Colcock^  Nott^  Richardson^  Johnson  and  Hvger^ 
cuncurred, 

Toomer^  for  the  motion. 
LancCj  contra* 

James  Patton,  junr.  vs.  State  Bank. 
The  Same  vs.  The  Bank  of  South-Carolina. 

An  agent  of  the  plaintiff  cut  a  bank  biU  into  two  parts  to  transmit  to 
the  plaintiff  by  two  different  mails;  one  half  of  the  bill  arrived  safely^ 
but  the  corresponding  half  was  stolen  from  the  mail ;  the  plaintiff' 
then  carried  the  half,  in  his  possession,  to  the  bank  from  whence  it 
issued,  and  demanded  the  amount,  but*  the  bank  refused  to  pay  more 
than  ha]f  the  sum  when  only  half  the  bill  was  produced :  Held,  that 
the  plaintiff  waa  entitled  to  recover  the  whole  amount  of  the  bill. 

Cutting  or  severing  a  Bank  BiU,  destroys  its  negotiability. 

JL  HIS  was  an  action  of  assumpsit,  tried  before  the  hono- 
rable the  Recorder  of  the  Inferior  City  Court  of  Charles- 
ton, May  1820;  in  which  the  jury  found  a  special  verdict 
in  the  following  words  : — ^"  We  find,  that  on  the  10th  of 
August,  1819,  five  halves  of  five  bank  bills  of  the  bank  of 
the  defendants,  payable  to  bearer,  and  amounting  together 
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before  they  were  cut,  to  the  sum  of  one  hundred  and 
eighty  dollars,  the  property  of  the  plaiiitilF,  were  encios;  d 
by  the  agent  of  the  plaintiff,  in  a  letter  wiru:h  was  lodged 
in  the  post-office;  at  Salisbury,  and  directed  to  the  plainufF, 
at  Philadelphia;  that,  on  the  15th  of  the  same  month,  the 
remaining  halves  of  the  said  bills  were  I'orwardetl  to  the 
plaintiff  by  mail,  by  the  same  person  from  the  same  place, 
and  duly  received  by  the  plaintiff;  but  the  five  half  bills 
enclosed  and  directed  to  him  by  mail  as  aforesaid,  on  the 
10th  of  August,  never  reached  the  plaintiff,  in  conse- 
quence of  the  mail,  in  which  they  were,  being  robbed  and 
the  letter  and  said  half  bills  felc/niously  taken  away  by 
persons  unknown  ;  that  the  plaintiff  thereupon  caused  the 
said  half  bills,  which  came  to  his  hands  as  aforesaid,  to  be 
shown  and  presented  at  the  bank  of  defendants,  in  Charles- 
ton, and  full  payment  of  the  whole  to  be  demanded  of 
defendants;  he,  the  said  plaintiff,  offering  at  the  same 
time  to  give  a  bond  of  indemnity  to  save  the  bank  harm- 
less from  any  future  liability  to  any  one  on  the  five  other 
halves  of  the  said  bills,  which  plaintiff  had  been  thus 
deprived  of;  that  the  defendants  refused  to  accept  the 
indemnity  offered,  or  to  pay  the  half  bills,  as  if  they  were 
whole  ;  but  offered  according  to  the  custom  of  the  state 
banks  in  this  city,  which  custom,  we  find,  exists,  to  pay 
plaintiff  ninety  dollars,  being  the  moiety  of  the  whole  five 
bills,  which  plaintiff  refused  to  accept.  Now  if  the  cimrt 
should  be  of  opinion,  that  by  law  defendants  were  liable 
to  pay  the  whole  of  the  said  five  bills,  upon  the  presenta- 
tion of  the  said  five  half  bills  imder  the  circumstances 
aforesaid,  then  we  find  for  the  plaintiffs  180,  with  inte- 
rest from  the  time  of  the  demand,  and  costs  ;  but  if  on 
the  contrary,  the  court  should  be  of  opinion,  that  the 
defendants  were  not  bound  to  pay  the  whole  unless  the 
whole  of  the  notes  or  bills  were  presented  for  payment, 
then  we  find  for  the  defendants,  with  costs." 

On  this  verdict  judgment  was  awarded  for  the  plaintifT, 
ahd  amotion  was  made  to  reverse  that  judgment,  on  the 

ground,  that  the  facts  found  entided  the  defendants  to  a 

59 
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judgment,  half  notes  being  negotiable  under  the  cu^too^ 
established  by  the  verdict  at  half  their  whole  value. 

The  following  opinion  of  the  honorable  Recorder,  on 
the  question  made,  accompanied  the  report : 

"  In  determining  the  question  arising  under  the  special 
verdict,  I  shall  not  consider  the  effect  which  might  be 
produced  by  an  indemnity  being  given  to  the  defendants, 
nor  shall  I  be  influenced  by  the  custotn  found  to  exist  in 
the  state  bank,  and  bank  of  South- Carolina,  of  paying  a 
Bioiety  of  the  amount  of  ^  bill,  when  half  of  it  is  presented ; 
because  I  think,  that  this  court  cannot  order  or  judge  of 
an  indemnity,  neither  can  a  verdict  be  given  by  the  jury 
requiring  the  execution  of  such  a  condition  ;  nor  is  usage 
admissible  to  contradict  or  explain  the  meaning  and  import 
of  a  writing,  the  terms  of  which  are  unambiguous.  The 
meaning  of  a  bank  note  is  to  be  elicited  from  its  language : 
Its  language  is  plain  and  not  to  be  misunderstood ;  its  popu- 
lar and  technical  import  is  the  same  ;  it  must  therefore  be 
governed  by  the  rules  which  relate  to  similar  instruments. 
"  The  sole  question  then  remaining  is,  whether  the  defend- 
ants are  bound  to  pay  the  whole  amount  of  the  bills 
declared  upon  und^t-r  the  circumstances  found  in  the  ver- 
dict, upon  the  presentment  of  the  halves  unaccf  inpanied 
by  any  proof  of  the  physical  destruction  of  t^e  other 
halves  not  produced?  The  jury  have  found,  that  the 
halves  not  produced  have  been  stolen  by  persons  unknown; 
as  the  court  can  intend  nothing  which  is  not  contained  in 
the  verdict)  the  stolen  halves  must  be  regarded  as  being 
in  existence* 

*'*'  On  the  part  of  the  defendants  it  is  contended,  that  the 
plaintiff  cannot  recover  unless  he  exhibit  the  notes  or 
prove  their  destruction,  or  show,  that  their  negotiability 
has  ceased ;  and  this  appears  to  me  to  be  a  correct  pre- 
sentment of  the  case.  If  the  negotiability  of  the  missing 
halves  be  destroyed,  so  that  the  banks  cannot  twice  be 
recurred  to  for  their  payment,  they  run  no  risk  in  paying 
their  total  amount  to  the  plaintiff.  It  would  therefore  seem 
to  be  oUFcasonabley  where  the  banks  are  absolved  from  tbi& 
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responsibility,  that  the  plaintiff  admitted  to  be  the  bonm 
Jide  owner  of  the  bills  before  they  were  divided,  should 
nevertheless  not  be  able  to  recover  ibeir  amount. 

*^  By  the  defendants  it  has  been  said,  that  a  bank  note  it 
money;  that  in  Liw  it  is  regarded  as  such  ;  and  that  there 
Would  be  no  more  propriety  in  subjecting  a  bank  to  the 
payment  of  8  100  upon  the  production  of  half  a  note  of 
that  denomination  than  in  compelling  ii  to  give  a  dollar  or 
a  doubloon  upon  the  production  of  moities  of  these  coins. 
"  On  the  other  hand,  it  is  urged  by  the  plaintiff,  that  a 
bank  note  is  an  acknowledgement  of  a  debt  due  by  the 
bank  to  the  holder  of  it;  that  in  its  nature,  it  is  not  no* 
gotiable,  and  cannot  be  so  rendered  by  the  bank. 

"  Both  of  these  positions  appear  to  me  to  be   incorrect. 
It  is  true,  that  a  bank  bill  is  generally  received  as  money  ; 
that  it  passes  current  as  money,  and  that  a  tender  in  bank 
bills,  in  England,  if  not  objected,  to,  is  a   legal  tender. 
But  general  practice  and  convenience  will  not   change  the 
nature  of  things.      Notes   of  individuals,  are  frequently 
taken  and  passed  away  as  money,  but  it  will  not  be  said 
they  are  so.     It  is  requisite  that  a  tender,  if  demanded^ 
should  be  made  in  money ;  and  yet  an   objeciion  to  bank 
notes  is  valid,  for  the  sole  reason,  that  they  are  mt  money. 
Money y  (according  to  its  leg-al  import,  in  this   country)  is 
coined  metal^  current  for  specified  amounts^  by  the  aicthority 
of  the  government.     A    bank  note  is   an   evidence  ihat  a 
certain  quantity  of  such  coin  is  due  to  the  holder  of  it ; 
but  the  bill  and  money  differ  as  much  from  each  other,  as 
a  title  does  from  an  estate,  or  the  power  from  the  fruition. 
That  a  bank  bill  is  an  acknowledgment  of  a  debt  due  to  the 
holder  of  it,  must  be  admitted,  but  an  objection  of  this  na^ 
tare  is  perfecdy  consistent  with  negotiability,   and  bank 
notes  are  as  much  negotiable  as  any   commercial  instru* 
xnents  with  which  we  are  acquainted  ;  and  a  right  of  pro* 
perty  in  them  is  as  fully  transferred  by  a  delivery,   as  in  a 
promissory  note,  payable   to  order,  by  an  indorsement. 
Upon  the  face  of  its  bill,  a  bank  promises  to  pay  the  bear* 
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era  tertnin  sum  upon  demand;  according  to  the  contractt 
the  l)earer,  when  he  asks  for  its  payment,  is  hound   to  pro- 
duce it.     The  general  rule  is,  that  a  person  making  a  de- 
mand, should  accompany  it  with  the  evidence  of  the  debt^ 
for  the  dchior  has  a  right  to  see  his   obligation  cancelled, 
or  to  havr  it  delivered  to  him,  when  he    is  called   upon  to 
dischar^re  it.      This  is  a  ruje  applying  to    every   species  of 
obligation,  but  i  specially    to  a   negotiable  security,  which 
may    have   bctn     legally   transferred   to   another,   at   the 
verv  time  when  the  original  pa\ee   makes   his    demand  lor 
pa\  lui  nt.      Bur  to  almost  every  general  rule,  there  are  ex- 
ceptions    I'he  b:-.oks  are  lull  of  casts,  where  a  party  may 
recover,  who  has  lost  uic  evidence  of  his  claim,   upon  due 
proof  of  its  having  existed,  of  its  contents,  and  of  its  loss. 
To  ;his  exception,  th^re  is  agiin  an  exception,  that  a  nc- 
gMli.il)le  ii.strumt^ni  is  not  included  within  it,  because,  if  it 
Wr.re,  ade')tor  mi^htbe  twicr  obliged  to  discharge  his  debt. 
J^ut    if  a  IV  '.;oti;jl;le   pnMiiisst.ry  note,  not    indorsed,   has 
beeii  lost/X  ii  is  tiien  div.  sled  of  the  nature  of  a  negotia- 
ble paper,  u\\^m  the  pro.jfs  before  mentioned,  a   su'^t  can  be 
maintained  ftr  its  recov<rry,     'i'he  same  rule  governs,  if  a 
negotiable!  istrum^nt  has  been   destroyed.     (Chitty^  167, 
Pieraon  r\i.  Jlutchvhsoju       2     Cainp,    N.     P,    C.    212.J 
Does  noli  the  case   before  us   come  within  the  reason  and 
principle  of  thvse   exceptions?  The  bills  were  negotiable 
when  received  by  the  plaintilT;  they  were  then  exclusively 
the  property  o(  the  plaintiff ;  they  have,   by  no  act  of  his 
been  traiisterred.     Can  the  halves  which  arc  'missing  be 
rendered  nec:otiable  by  any  act  of  the  plaintiff,  or  any  other 
persvjn  ?   No  property  in  the  whole  note  can  be    vested  in 
the  possessor   of  the  stolen  haWes  ;  he  could  not  produce 
the  evidence  of  his  right ;  he  never  had  the    whole  notes  ; 
and  excepting  in  certain   instancos,  by   which   his    case  is 
not  embraced,  to  give  authority  to  demand  payment  of  a 
note,  the  note  must  be  exhibited.     He  could  not  prove  the 
Jusb  of  the  halves  ownrd  by  the  plaintiff;  they  arc  not  lost: 
he  could  not  pvove  a  right  of  property  in  these  halves;  h^ 
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never  had  it :  he  could  not  even  appear  as  the  prima  facie 
owpcr ;  possession  i$  necessary  for  that  purpose. 

*'  Supppse,  after  the  payment  of  these  bills  to  the  plaintifT, 
that  the  holder  of  the    olh'.r  halves  should  call   upon  the 
banks,  and   granting,  which   is  very  improbable,  that  he 
took  the  missing  halves  in  the  course  of  business,  having 
given  for  them  a   valuable  considt-ration,  still   he  would 
hold  them  witli  notice,  that  the   right  to  the  amounts  of 
them  might  be  in  the  proprietor  of  the  other  halves,  and 
he  consequently  would  be  bound  by  every  defence   which 
could  legilly  or    cquital^,Iy    be    insisted   upon    against  the 
fi'vlr  or  robber,  berau*^.:   he   would  have  accepted  them 
under  such  circun.^t.uH.s  as  would   necessarily    set  him 
up  *u  an  enquiry.*      1  ^v,  individual  from  whom  the  receiv- 
er '>f  these  halves  oln.iin  d  them,  might  be  liable  tohim,  but 
not  the  banks,  whose  notes  he  never   had.      If   the  drawer 
of  a  negotiable  note,  hive  notice    I  cf'>re   payment,   that  it 
is  lij^t,  and  nevertiioless  pays  it,  he  d  le^  so  at  his  peril ;  and 
if  it  turns  out  that    the    receiver  of  it  had  no  title,  the 
drawee  will  be  liable  to  t!^e  real  onnt  r.     CLovell  vs.  Mar^ 
tin^  4  Taunt,  799.)      IMi'is  decision  relates  to  a  negotiable 
instrument,  in  which,  as  in   th**   case  of  a   bank  bill,   the 
right  of  property  would  htf  prima  facie  in  the  holder.  "  If 
a  bill  be  lost  and  found,    the   finder  has  no  property   in  it 
against  the  owner,  though  he  has  against  all  other  persons, 
fl    SalJi^e/ri,   Evan.s's    Edition,    126.J      Now   the    find- 
cr  or  possessor  of  the  notes  in  question,   would  be  in  the 
same  situation  as  the  fim^er  of  the  bill  in  this  case,  and  yet, 
he  would  have  no  right  against  the  real   owners,  who   arc 
•  the  plaintifls,  and  who,  by  the  finding  of  the  Jury,  have 
never  transferred  their  propt- rty.      There  is  a   case  in  3 
Campbell's  Nisi  Prius   Cases,  324,  where  the  facts  arc 
similar    to     those  before   us,   in    which   the   determina- 
tion was,that  the  original  bona  fide  holder  could  not  re- 
cover.    Thd  ground  upon  which  Lord  EUenborough   de- 
cides, is,  that  the  half  of  the  note,  which   had   been  stolen 
from  the  mail,  might  have  immediately  got  into  the  hunds 


470  Charleston,  1820, 

of  a  holder,  for  valuable  consideration ;  and  he  would 
have  as  good  a  right  of  suit  upon  that,  as  the  plaintiff  upon 
the  other  half.  I  should  speak  with  very  great  diffidence, 
when  I  said,  for  the  reasons  b^  fore  expressed,  that  it  does 
not  seem  to  mc  that  the  conclusion  of  the  Eiiglish  Judge 
18  warranted  by  his  preoiises,  were  I  not  sustained  in  this 
jodgment  by  the  decisions  of  two  Judges  of  the  Supreme 
Court  of  the  United  States,  published  in  a  newspaper,  and 
in  Niles*  Register,  (a.)  which  are  in  accordance  with  the 
the  views  I  have  taken. 

**  I  am  therefore  of  opinion,' that  the  plaintiffs  are  entitled 
eo  recover  from  the  defendants  the  full  amount  of  the  bills 
they  have  declared  upon,  together  with  interest  from  the 
periods  of  their  respective  demands.'' 

Mr.  Justice  Johnson  delivered  the  opinion  of  the 
Court. 

The  grounds  on  which  this  motion  rests,  have  been  so 
fully  and  ably  considered  in  the  learned  opinion  of  the 
Judge  who  tried  the  cause,  in  whose  conclusions  the  Court 
concur,  that  the  expression  of  that  concurrence  is  all  that 
is  left  to  the  Court. 

I  will  remark,  however,  on  the  question,  as  to  the  effect 
of  cutting  or  severing  the  note  or  bill,  on  its  negotiability, 
that  the  practice  of  cutting  them  for  the  purpose  of  trans- 
mitting them  by  different  conveyances,  had  its  origin  un- 
questionably in  an  opinion,  that  it  destroyed  its  negotia- 
bility. So  far,  therefore,  as  usage  could  have  any  influ- 
ence as  ^o  the  legal  construction,  it  favors  the  conclusion 
tbftt  a  severance  of  the  note  destroys  its  negotiabilit}*. 
But  I  am  fully  satibfit  d,  tbnt  such  is  the  legal  effect, 
botk  on  authority  and  principle. 

The  motion  is  discharged- 

Justices  Bay^  Nott  and  Richard$on^  concurred. 

Prtoleau  £sP  Gadsden^  for  the  motion. 
Dunkin^  contra.  . 
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^a.J'^The  Jallaiving  case,  determined  in  tfir  n'rcifit  eoitrt  of  the  Umted 
States,  fo^' the  disttict  of  Columbia^ »»,  we  presiim-,  thf  one  from  JV*/e»* 
Seg-isler,  but  toe  have  not  been  able  to  fnd  the  otlier  case  alluded  to  by 
Ms  honor  the  Recorder.  B. 

Christopher  Armat  v«.  Thi  Uitton  Bakk  op  Gkoroetowv. 

THIS  suit  was  brought  for  the  recovery  of  g  100  from  the  Union 
bank.  It  appeared,  from  the  case  stated,  that  a  note  for  %  100,  belong- 
ing' to  the  plaimiif,  was  cut  in  two,  and  was  sent  by  two  mails,  for  the 
purpose  of  bi  ing"  remitted  with  safety,  from  Gloucester,  in  Virginia,  to 
Baltimore,  One  half  of  the  note  was  received,  ai»d  the  other  half  never 
came  to  hand.  On  proof  of  the  farts  the  plaiiti iff  applied  to  the  bank 
forth  J  payment  of  S  100,  and  oPcred  ^o  indenm'fy  the  bank  against 
any  claim  that  might  be  founded  on  the  half  of  the  note,  when  pro- 
duced. The  bank  refused  to  pay  the  plaintiff  more  than  fifty  dollars 7 
conceiving  thai  they  would  be  V  hie  to  pay  by  custom  the  other  fifty^ 
when  the  other  part  of  the  iioic  was  produced.  2  Campb.  211,  was 
cited. 

Per  Cur  .•  In  this  case,  thC  note  must  be  considered,  by  being  sever- 
ed, as  desiroyed.  The  hall"  of  a  bank  note  is  not  a  negotiable  instru- 
ment, and  could  give  no  title  to  a  bona  fide  holder,  who  received  it 
after  it  was  severed,  to  recover  upon  ii.  As  it  is  admitted,  that  the 
plaintift'was  the  real  owner  of  the  note,  when  its  negotiability  ceased 
by  being  cut  in  two,  he  is  entitled  lo  lecover  the  whole  amount  from 
the  bank.    Judgment  for  the  plaintiff.— ^Vi7e»'  Iltg.  Vol.  16,  360, 


Sarah  Frazier  vs.  Charles  Drayton. 

The  books  of  the  owner  of  a  feiry  are  admissible  to  prove  an  account 
for  ferriage. — fa. J 

Where  several  witnesses  swore,  that  the  rates  of  ferriage  bad  been 
••fixed  up  in  a  conspicuous  place,"  (agreeably  to  (he  act  of  1798)  iX 
the  plaintift's  ferry  at  different  times,  though  they  could  not  remem* 
ber  as  to  one  particular  portion  of  time,  it  is  sufficient  evidence  to 
support  a  verdict  for  the  plaintiff,  in  an  action  brought  by  him  to 
recover  ferriage. 

X  HIS  was  an  action  to  recover  a  sum  of  money  cine  for 
ferriage,  from  the  year  1802,  to  1812,  tried  at  Charles- 
ton, May  Term,  1819. 

To  support  the  claim  the  plaintifTs  books  were  intro- 
duced and  were  admitted  to  go  to  the  jury  as  evidence* 
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They  were  proved  io  the  usual  mannt- r  by  those  who  hml 
made  the  entries ;  and  as  to  one  who  was  cleud,  his  hand 
writing  was  proven.  It  was  proved,  that  the  rates  of  Icr- 
riagehad  been  at  different  times  set  up,  thou^^h  there  was 
a  portion  of  the  time  when  the  witnesses  could  not  swear, 
that  they  recollected  to  have  seen  them  up. 

A  verdict  was  found  for  the  plaintiff,  under  the  direc- 
tion of  the  court;  and  a  motion  is  now  made  for  a  new 
trial,  on  the  following  grounds  : 

1st, — Because  the  books  were  not  evidence  under  the 
act  of  1721,  to  go  to  the  Jury  as  evidence  of  the  plaintiff's 
claim* 

2d. — Because  his  honor  erred  in  directing  the  jury  in 
finding  a  verdict  generally  against  defendant,  for  the  whole 
of  the  plaintiff's  demand. 

Mr.  Justice  Colcock  delivered  the  opinion  of  the  Court. 

It  was  contended  on  the  part  of  the  defendant,  that  the 
books  of  a  ferryman  ought  not  to  be  introduced,  because 
they  were  not  enumerated  in  the  act  of  1721,  and  had 
never  before  been  admitted  as  evidence  in  any  case.  I 
was  of  opinion  the  question  did  not  depend  on  the  act; 
for  that  is  not  of  force,  and  has  not  regulated  the  decisions 
on  the  subject.  The  act  recognizes  the  law  or  custom  of 
giving  in  evidence  the  books  of  merchants,  mechanics 
and  handicraftsmen ;  and  declares,  that  they  shall  not  be 
evidence  beyond  one  year;  and  the  decisions  in  our 
courts  have  extended  the  principle  to  the  books  of  physi- 
cians, and  made  them  all  evidence  beyond  the  year. 
Now  I  am  unable  to  see  an)'  reason  why  a  ferry- 
man's books,  if  regularly  kept,  should  not  be  admitted  in 
evidence  as  well  as  a  physician's.  Both  charge  for  ser- 
vices performed,  though  of  a  different  character.  There 
is  less  room  for  imposition  in  the  charges  of  a  ferr}-man 
than  in  those  of  a  physician.  One  can  better  remember 
how  often  he  crosses  a  ferry,  than  how  oftena  physician 
has  visited  his  house,  or  distinguish  between  the  visits  of 
the  friend  and  physician.     And  again,  the  charges  oi  the 
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ferryman  are  fited  by  law,  those  of  the  physician  are  not 
so  limited. 

When  we  advert  to  the  reason  on  which  merchant's 
books  were  admitted  as  evidence,  that  the  goods  are  de- 
livered without  witnesses  and  by  agents,  I  think  it  ap- 
plies with  peculiar  force  to  a  ferry  owner,  and  with  more 
than  peculiar  force  to  the  case  before  us  ;  for  generally, 
they  employ  agents,  and  in  this  case,  the  owner  being  a 
lady,  was  obliged  to  employ  one. 

A  majority  of  my  brethren  are  of  opinion,  that  the  books 
were  properly  admitted. 

The  act  of  1799,  declares,  "  that  every  person  or  per- 
sons, their  heirs  or  assigns,  in  whom  public  ferries,  toll 
bridges  or  cause  ways,  have  been  or  shall  be  vested  by 
law,  shall  keep  fixed  up  in  some  conspicuous  place,  the  sev- 
eral rates,  as  are,  or  shall  be  established  by  law ;  and  if 
any  person  or  persons,  their  heirs  or  assigns,  in  whom 
public  ferries,  toll  bridges  or  cause  ways,  have  been,  or 
shall  hereafter  be  vested,  shall  neglect  or  refuse  to  keep 
fixed  up,*  their  several  rates  as  established  by  law,  such 
keeper  or  keepers  of  a  public  ferry,  toll  bridge  or  cause- 
way, shall  forfeit  all  such  toll  as  they  would  have  been  en- 
titled to  receive."  The  object  of  this  is  manifestly  to  pre- 
vent imposition,  and  give  the  traveller  an  opportunity  of 
guarding  against  it.  In  this  case,  the  defendant  lived  very 
near  this  ferry,  and  that  circumstance,  together  with  his 
passing  so  long  and  frequently  without  paying  his  ferriage, 
well  warrant  the  presumption,  that  he  was  perfectly  ac- 
quainted with  the  rates  of  ferriage,  and  had  entered  into 
a  contract  to  pass  on  credit.  As  to  him,  therefore,  the 
protection  of  the  law  was  unnecessary.  But  it  was  dis- 
tinctly submitted  to  the  Jury  to  decide  the  question  of 
fact  as  to  the  rates  having  been  posted  up,  for  at  least  the 
greater  part  of  the  time  ;  and  it  is  the  unanimous  opinion 
of  the  Court,  that  there  was  sufficient  evidence  to  support 
^e  verdict  on  this  ground. 

The  motion  is  therefore  rejected. 

Justices  Bay^  Gantt,  and  Johnson^  concurred. 
60 
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Cbliblistov,  JjizrvjiBT  Tsbit,  1821. 

Jf  Printei'9  haokt  are  only  evidence  to  preve  the  authority  for  aiivertiem^, 
hiit  the  file  ofnewBpapera  tmut  be  produced  to  ehaw  the  perfo/rmanoB  of 
the  printing  altofed  to  havebeeH  done. 

THIS  waB  an  action  brought  by  the  plaintiff,  as  sumTor  4f  J'VflMolr. 
a^inst  the  defendant,  to  recover  the  amount  of  a  printer'b  bifl. 

The  cau^e  was  tried  in  the  ctrcuit  coort  of  Chariestonk  11^  Tetni* 
1819 ;  and  the  Pre^iding^  Judge  permitted  the  original  bool^  of  accounts 
kept  by  the  plaintiff,  to  be  given  in  evidence,  to  prove  not  only  the 
authority  to  advertise,  but  the  actual  performance  of  the  work. 

The  defendant  contended,  that  the  book  of  accounts  was  not  fhe  ImiC 
evidence  that  the  tiature  of  the  case  would  admit  of,  but  that  the  ardett 
for  advertising  and  the  file  of  papers  ought  to  be  produced,  to  dMW 
the  authority  to  advertise  and  the  performance  of  the  work  alleged  to 
have  been  done. 

A  verdict  was  given  for  plaintiff;  and  a  motion  for  a  new;  trial  was 
submitted  on  the  following  grounds : 

1st. — That  the  book  of  accounts  ought  not  to  haye.been  received  as 
0ufT)cient  evidence  of  the  authority  of  the  defendant  to  advertise:  And 

2d.— That  if  they  were  sufficient  to  prove  the  authority  to  advertise, 
they  were  not  sufficient  to  prove  the  perfonnance  of  the  work  done, 
but  that  the  file  of  papers  ought  to  have  been  produced. 

Mr.  Justice  ttugfir  delivered  the  opinion  of  the  Court, 
The  general  rule  of  law  prevents  a  party  furnishing  such  entries  iu 
his  favor,  even  in  the  case  of  a  regular  tradesman's  books.  (Pitman 
vs.  MaddoT,  2  9alkeld  690,  and  Bull  N.  P.  278.)  Our  courts  however 
have  permitted  several  exceptions  to  this  rule  \  and  it  appears  now  to 
be  iUlly  established,  that  not  only  tradesmen's  books,  but  mechanics* 
and  printers'  books,  when  regularly  and  properly  kept,  are  to  be  receiv- 
ed in  evidence.  In  the  case  of  Thomas  vs.  Admor.  of  Best,  (1  Nottlc 
M'Coi»d  186,)  this  doctrine  is  reviewed  and  rehictantly  acqqieaeed  in. 
As  I  do  not  feel  myself  at  liberty  to  question  the  authority  of  this  case, 
I  must  decide,  that,  on  tb^  first  ground,  the  motion  for  a  new  trial 
must  fail.  But  as  the  court,  in  the  case  of  Thomas  and  the  Admor.  of 
Best,  did  not  decide  to  what  extent  a  printer's  books  Were  evidence,  I 
feel  myself  at  liberty  to  limit  its  operation,  within  thenanovwt  tm^ 
pass.  1  am  of  opinion,  therefore,  that  such  books  are  only  evidence  lo 
prove  the  authority  for  advertising,  and  that  in  this  case  the  file  of 
papers  ought  to  have  been  produced  to  show  the  performance  of  the 
printing  alleged  to  have  been  done. 

A  new  trial  must  therefore  be  granted. 

Justices  J^ott  aod  Jfohneon  c6nairred. 

i^ustices  Colcoch  and  Jdichardton  dissented, 
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City  Council  vs.  J.  W.  Payne, 

Tbe  city  goard  of  Charleston  have  the  right  to  arrest  persons  commit- 
ting aHrays  or  breaches  of  the  peace^  without  any.  warrant. 

JLHIS  Y^as  an  appeal  from  a  decision  had  before  the  In^ 
ferior  City  Court. 

The  report  of  the  Recorder  states,  that  ^^  this  was  a  prose- 
cution for  opposing  the  City  Guard  in  the  performance  o^ 
their  duty,  under  the  12th  Sec.  of  the  City  Ordinance,  fc^ 
regulating  the  City  Guard,  passed  17th  October,  1806. 
That  Lieutenant  /V//,  of  the  City  Guard,  said,  that  about 
half  past  2  oVlock,  in  the  morning  of  the  4th  of  March^ 
185iO,  he  heard  a  great  noise  in  Meeting  Street;  that  upoa 
going  to  the  spot,  he  saw  two  men,  apparently  drunk | 
that  they  were  making  a  riot;  were  using  ver}'  harsh  lan«» 
guage  towards  each  other,  and  fighting;  that  the  witness 
separated  them,  and  told  them  they  must  go  with  him  to  the 
guard  house ;  that  he  took  one  of  the  rioters  into  bis  own 
custody,  and  delivered  the  other  to  a  sentinel ;  that  the 
sentinel  was  stopped  by  the  defendant,  and  another  person 
with  him ;  the  defendant  demanding  the  warrant  of  the 
guard,  saying,  without  one,  a  citizen  could  not  be  arrest- 
ed, unless  found  in  the  act  of  house  breaking,  stealing  or 
committing  murder;  that  the  witness  asked  the  defend*" 
ant  if  he  knew  what  he  was  doing,  the  defendant  said  yes; 
that  defendant  said  the  guard  should  not  carry  a  white 
'tnan  to  the  guard  house ;  that  the  witness  told  the  de^ 
fendant  to  desist  from  opposing  him  in  his  duty,  and  asked 
him  if  he  would  continue  to  do  so ;  that  the  defendant 
said  he  would ;  the  witness  replied,  if  he  opposed  him 
when  doing  his  duty,  he  would  report  the  matter  to  the 
Council;  the  defendant  then  took  the  prisoner  {Turn* 
bulljj  from  the  guard ;  the  witness  not  choosing  to  make 
more  resistance,  as  the  defendant  declared  he  would  take 
the  prisoner  at  the  risk  of  his  life  ;  that  whilst  the  witness 
had  hold  of  one  of  the  prisoners,  the  defendant  seized  the 
prisoner  by  the  arm,  called  for  assistance,  and  said  that 
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he  would  prevent  any  man  irom  being  carried  to  the  guard 
house,  at  the  risk  of  his  life. 

^^  George  Granby^  a  citizen,  said  he  heard  the  defendant 
declare  that  tht  guard  should  not  carry  that  man,  meaning 
one  of  the  prisoners,  to  the  guard  house  ;  and  that  the  per- 
sons .\j;[)rchendtd,  were  making  a  great  noise. 

"  Mr.  Ripley  said,  that  he  heard  a  person,  whom  here- 
cognized  as  the  defendant,  say,  that  whilst  he  drew  the 
breath  of  life,  no  guard  should  carry  a  citizen  to  the  guar4 
house. 

^'  Mr.  Murray  said,  pretty  much  to  the  same  as  Mr. 
JRipJty. 

**  LeXv'is  Rogers^  (one  of  the  guard,)  heard  the  defendant 
Say,  it  was  a  shame  that  a  parcel  of  drilled  men  should 
carry  a  citizen  to  the  guard  house  ;  that  they  should  not^ 
and  he  would  prevent  them,  if  they  were  dragging  a  dogtd 
Ithe  guard  house. 

.  "  Mr.  Street^  a  citizen,  heard  the  di^fcndant  say,  that  no 
white  man  should  be  carried  to  the  guard  house ;  that 
Lieutenant  F«'// asked  the  defendant,  if  he  intended  to  mo«- 
lest  the  guard  in  the  execution  of  their  duty  ;  that  the  de- 
fendant replied  yes,  and  wished  he  had  arms> 

"  Mr.  Wm.  C,  21?//r7^^  (called  l)y  the  defcndnnt)  said,  that 
he  was  walking  down  the  street  with  the  defendant^  when 
they  heard  some  men  call  to  then(i ;  that  they  returned* 
when  they  saw  a  guard  man,  having  a  white  man  io  his 
tustody  ;  that  the  defendant  asked  the  guard  what  he  was 
going  to  do  ;  he  replied,  to  carry  the  prisoner  to  the  guard 
house  ;  that  the  defendant  asked  him  if  he  had  a'  warrant ; 
that  Lievitenant  Fell  then  came  up,  when  the  defendant 
asked' him  for  his  warrant ;  the  Lieutenant  said  his  com- 
jtiission  from  the  City  Council  was  his  warrant ;  that  de- 
fendant asked  who  created  it ;  the  Lieutenant  answered, 
the  Gity  Council,  and  that  he  was  a  peace  officer,  of  th^ 
city ;  that  the  defendant  said  to  the  Lieutenant,  will  you 
give  the  man  up  ?  the  defendant  then  holding  the  prisoner, 
the  Lieutenant  said  he  could  not ;  that  the  Lieutenant  then 
required  the  defendant  to  give  up  the   prisoner ;  to  which 
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the  defendant  said  no,  unless  you  will  show  your  warrant ; 
that  the  guard  should  not  carry  a  white  man  to  the  guard 
house  ;  that  the  Lieutenant  afterwards  gave  up  the  man  to 
the  defendant,  spying  that  the  dt^fendant  must  be  respon- 
sible for  his  conduct,  as  he  would  report  him  to  the  Coun- 
cil, and  have  the  matter  trit- d ;  the  witness  added,  that 
one  of  the  men  apprehended,  was  intoxicated,  the  other 
was  not. 

*'  The  defendant's  counsel  contended,  that  the  defendant 
could  not  be  found  guilty  of  the  offence,  with  which  he 
was  charged,  as  the  city  guard  had  no  authority  to  arrest 
the  prisoner,  who  had  been  rescued  ;  that  as  the  guard 
transgressed  their  powers  in  apprehending  a  citizen,  under 
the  circumstances  stated,  the  taking  him  out  of  their  cus- 
^dy  could  not  be  regarded  as  molesting  them  in  the  pcr- 
Jformance  of  their  duty. 

"  The  Attorney-General  read  the  12th  Sec.  of  the  Ordi- 
nance of  October,  1806,  to  show  that  the  prisoners  who 
were  committing  a  breach  of  the  peace,  were  liable  to  be 
arrested  ;  he  contended  that  the  guard  were  the  peace  offi- 
cers of  the  city,  having  the  powers  of  constables  and  watch- 
men .:  that  the  City  Council,  under  their  act  of  Incorpora- 
tion, had  authority  to  nppoint  such  officers ;  and  that  un- 
der similar  circumstaiKcs,  a  peace  officer,  or  even  a  pri- 
vate individual,  would  have  been  authorized  to  arrest* 
He  relied  upon  the  act  of  Incorporation.  4  Blackm  Com* 
144,  and  Dalton's  Sherijf. 

**  I  observed  to  the  jury,  that  the  City  Council  were 
authorized  by  the  legislature  to  make  such  rules  and  ordL- 
nances  as  they  considered  requisite  for  the  security,  wel- 
fare and  convenience  of  the  city,  and  for  preserving 
peace  and  good  order  within  it ;  that  they  were  also  em- 
powered to  appoint  such  officers  as  they  should  .deem 
necessary  to  carry  into  execution  their  rules  and  ordi- 
nances ;  that,  under  these  provisions  of  their  charter,  they 
had  constituted  a  city  guard  for  the  purpose  of  preserving 
the  peace  of  the  city,  and  had  required  the  members  of 
|hat  body,  among  other  duties  to  be  performed  by  them, 
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to  apprehend  disturbers  of  the  peace,  committing  noise, 
tmnuit,  or  riot ;  that  it  was  evident,  in  this  case,  that  the 
iadividuak  apprehended,  had  disturbed  the  peace ;  that 
Aey  were  creating  a  tumult  in  the  city  ;  that  the  affray  in 
which  they  were  engaged,  might  have  terminated  in  blood- 
shed or  even  murder ;  that,  at  a  late  hour  of  the  night, 
mcb  outcries  could  only  be  suppressed  by  the  guard,  as 
tbe  ordinary  ,civil  magistrates  could  not  then  be  resorted 
to,  and  that  an  ability  to  put  a  stop  to  such  tumultb  was 
doubtless  necessary  to  the  tranquillity  and  peace  of   the 
citizens*     But   that,  nevertheless,  it   the  exercise  of  the 
andiority  of  the  City  Council,  through  the  interference  of 
Ac  guard,  was  inconsistent  with  the  laws  of  the  land,   it 
could  not  be  maintained  by  a  court  of  justice;  it  was 
therefore   incumbent  upon    me    to   express   an  opinion, 
whether  the  exercise  of  such  an  authority,  in  such  a  mode, 
was  a  violation  of  the  laws  of  the  state.  From  time  imme- 
morial, constables  and  watchmen  had  authority,  without 
warrant,  to  arrest  those  whom  they  saw  engaged  in  an 
a£ray  or  breach  of  the  peace,  and  to  detain  them   until 
they  should  find  proper  sureties.     This  practice  w^as  not 
coly  sanctioned  by  the  common  law,  f}ut  by  the  usages, 
which  I  believe,  prevailed  in  all  the  large  cities  of  the 
union,  without  which,  a  populous  town  must  frequently  be 
subjected  to  scenes  of  violence  and  disorder.     I  regarded 
die  city  guard,  who  were  peace  officers  of  the  city,  in  the 
light  of  watchinen  and  constables,  as  possessing  the  same 
powers  as  those  officers ;  and  thought,  that  an  arrest  by 
the  guard,  was  no  greater  infringement  of  the  rights  of 
the  citizen,  than  an  arrest  under  similar  circumstances  by 
a  constable  or  a  watchman  ;  that  the  arming  of  the  guard 
did  not  render  their  authority  less  legal,  it  being  well 
known,  that  they  were  armed  for  the  purpose  of  inspiring 
terror  among  a  cerr-iin  class  of  our  population  ;  that  if  the 
guard  exceeded  their  legitimate  powers,  they   were   as 
responsible  as  any  other  individual,  for  their  acts ;  that 
ID  saying  they  might  arrest,  m  certain  instances,   I  did 
not  mean  to  imply,  that  they  might  detain  individual; 
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arrested,  if  bail  should  be  directed  to  be  taken ;  that  an 
arrest  might  be  legal  and  a  detention  illegal;  but  in  this 
case,  it  was  not  necessary  to  consider  any  thing  more  than 
the  legnlity  of  the  arrest,  which  appeared  to  me  to  be  dm 
sole  qurstion  to  be  decided. 

"The  jury  found  the  defendant  guilty. 

*'  A  notice  was  served  upon  me,  that  a  new  trial  would 
be  moved  for,  on  the  ground  :  That  the  court  misdi* 
rected  the  jury,  in  advising  them,  that  it  was  lawful  for 
the  city  guard  to  arrest  and  confine  white  men  in  the  man* 
ner  prescribed  by  the  city  ordinance  upou  this  subject.^' 

Mr,  Justice  Gmift  delivered  the  opinion  of  the  CourCb 
After  the  very  alle  view  wliich  has  been  taken  by  the 
Recorder,  of  the  niiture  of  the  ofFt  nee  of  which  the  patty 
rescued  had  been  guilty,  and  of  the  propriet)'  and  legality 
of  the  power  given  to  the  city  council,  to  cause  such 
offenders  against  the  safety  and  peace  of  the  city  to  b^ 
arrested,  it  would  be  superfluous  to  add  any  thing  in  sttp»» 
port  of  the  opinions  advanced  in  his  report.  As  to  the 
law  of  the  case,  the  dednrtions  drawn  by  him  from  the 
facts  which  the  case  prc.-^^nts,  are  considered  as  correct; 
and  his  opinion  is  adopted  as  the  opinion  of  this  court. 

Justices  Ricfiard^on^  Huger^  -S^J/j  Nott^  and  yohnsott^ 
concurred. 

M auger  &f  Elliott^  for  the  motion. 
Hayne^  Attorney -General^  contra. 


D.  W.  Hall  v*.  Luther  Freeman. 

Where  a  demand  has  not  been  made  on  the  maker  of  a  promiasory  note, 
and  the  endorser,  under  a  knowledge  of  this  fact,  agrees  to  pay  H^ 
ft  presentment  to  the  drawer  will  be  presumed,  and  it  is  unnecessuy 
to  prove  it.— (^a.J 

JL  HIS  was  an  action  of  assumpsit,  brought  against  the 
defendant,  as  the  endorser  of  a  note  drawn  by  Pepoon. 
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Mr.  Montagtie^  a  witness,  for  ihe  plaintiff,  said,  that  he 
tailed,  at  the  request  of  the  plainiiff,  upon  the  defendant^ 
en  the  day  after  the  note  became  payable,  and  requested 
pa3nnent ;  that  the  defendant  then  promised  to  pay  it  and 
proposed  to  give  his  own  note  for  a  part  of  the  amount ; 
at  the  same  time,  observing  to  the  witness,  that  he  knew 
the  drawer,  Pepoon^  was  insolvent.  The  witness,  on  a 
subsequent  part  of  the  same  day,  again  called  upon  th€ 
defendant,  upon  the  same  su!)ject,  when  the  defendant 
said,  that  he  had  ascertained,  that  the  note  was  payable  on 
the  day  before,  but  that  he  did  not  deal  in  catches  ;  pre- 
sumed he  should  call  and  discharge  it.  Upon  being  inter- 
rogated, the  witness  replied,  that  when  he  first  called  upon 
the  defendant,  from  nothing  which  occurred,  could  he 
coDect,  that  the  defendant,  at  that  time,  knew,  that  the 
demand  had  been  made  upon  him,  on  the  day  after  the 
note  was  payable.  The  same  witness  further  said,  that 
he  had  never  applied  to  the  drawer  for  payment ;  and  that 
both,  the  defendant  and  the  drawer,  lived  near  the  plain- 
tiff's residence. 

The  jury,  under  the  direction  of  the  judge,  returned  a 
verdict  for  the  plaintiff. 

A  motion  was  made  for  a  new  trial,  on  the  ground,  that 
the  indorser,  when  he  promised  to  pay,  did  not  know,  that 
a  demand  had  not  been  made  upon  the  drawer  ;  and  that 
such  demand  ought  to  have  been  proved, 

Mr.  Justice  Huger  delivered  the  opinion  of  the  Court. 

In  HopUy  and  Dufresne^  flS  East.  275^J  a  presenta^ 
tion  was  not  only  not  proved,  but  had  not  been  legally 
made,  and  yet  it  was  held,  that  in  an  action  against  the 
endorser,  on  a  subsequent  promise  to  pay,  it  ought  to  be 
left  to  the  jury  to  determine,  whether  the  defendant  had 
notice  at  the  time  of  his  subsequent  promise,  that  there 
had  been  no  due  presentation.  And  in  Lvndte  vs.  RoberU 
son,  (7  East  231, J  when  the  endorsee,  three  months  after, 
the  bill  was  due,  demanded  payment  of  the  endorser,  who 
said  he  had  not  had  regular  notice,  but  would  pay  it,  and 
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no  demand  was  proved  to  have  been  made  upon  the 
acceptor,  though  averred  in  the  declaration;  it  was  held^ 
that  every  thing  ought  to  be  presumed  -against  the  dete nd- 
ant,  in  order  to  facilitate  transactions  of  this  nature  ;  and 
It  was  presumed,  that  the  bill  had  been  regularly  pre* 
sented,  and  due  notice  given  to  the  rndorser;  and  that 
the  subsequent  promise  to  pay  was  an  admission,  that 
there  existed  no  objection  to  the  payment,  and  that  every 
thing  had  been  rightly  done. 

In  this  case  the  insolvency  of  the  drawer  was  known  to 
the  endorser,  as  he  confessed  upon  the  first  application 
made  to  him  for  payment.  Between  the  first  and  seccmd 
application  for  payment,  he  appears  to  have  been  investi- 
gating the  circumstances  of  the  case ;  fof"  he  said  to  the 
witness,  Montague^  on  his  second  application  for  payment, 
that  he  had  ascertained,  that  the  note  was  payable  the  day 
before,  but  that  he  would  pay  the  note.  The  presump- 
tion is,  that  he  knew,  when  he  made  this  promise,  all  the 
circumstances  of  the  case,  and  if  there  had  been  no  demand 
made  on  the  drawer,  he  would  have  ascertained  it.  He 
was  certainly  aware,  that  he  was  not  legally  bound  to  pay 
the  note  from  the  want  of  notice,  but  he  said  he  did 
not  deal  in  catches.  His  promise  to  pay  was  absolute, 
and  the  presumption  is,  that  there  was  a  previous  demand 
on  the  drawer,  and  it  need  not  be  proved. 

The  motion  is  dismissed. 

Justices  Gantt  and  Johnson  concurred. 

Mr.  Justice  Richardson  dissented. 

(^a.J— Sec  Leffingpvell  &  Pierpomt  vs.  White,  1  John.  Cas.  100. 
Buryee  vs.  Dennison,  5  John.  Rep.  440.  Miller  vs.  Hack]py»  5  John.  Rep. 
3r5.  Peake's  N.  P.  C.  201..  Potter  vs.  Ra>  Worth,  13  East  417.  Hopes 
vs.  Alder,  6  East  16,  n.  And  see  the  authorities  collected  in  the  note 
to  Lundie  vs.  Robertson,  7  East  236,  Day's  Ed  R. 
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JofiN  Taylor  vs.  Isaac  Taylor. 

Where  a  testator  duly  executes  a  will,  which  he  permits  to  survive  lam, 
it  will  not  be  revoked  by  a  subsequent  will,  which  be  has  cancelled, 
or  one  not  drawn  ammo  tettandi. 

JL  HIS  was  an  appeal  from  the  OrtRnary  of  Beaufort  dh* 
tricty  before  whom  two  testamentary  papers  were  pro- 
duced, each  purporting  to  be  the  last  will  and  testament 
of  JVtlliam  Taylor^  deceased. 

The  defendant  was  the  principal  legatee  in  both  wills* 
But  the  plaintiff  was  only  a  legatee  under  the  first.  Other 
legatees  were  substituted  for  him  in  the  second  will. 
*  'J  he  first  will  bore  dale  in  1810,  was  signed  by  the  tes- 
tator, and  subscribed  by  two  witnesses.  It  was  drawn  by 
Mr.  John  Riley ^  one  of  the  witnesses,  at  the  request  of 
the  testator,  when  he  was  in  health,  and  also  at  his  particu- 
lar request*  It  was  kept  by  Mr.  Riley yUnvX  the  testator's 
death,  which  was  in  1816.  From  the  execution  of  this 
will  to  within  a  few  days  of  his  death,  he  constantly  and 
repeatedly  exprtssed  his  satisfaction  therewith  to  Riley 
and  others  ;  but  appears  industriously  to  have  concealed 
from  the  persons  to  be  benefited  by  it,  his  having  executed 
a  will.  He  compliiined  of  the  importunities  of  his  bro- 
tTier,  the  defendant,  about  a  will,  and  yet  never  disclosed 
to  him,  that  a  will  had  been  made.  Th€  testator,  died 
about  sun  rise,  on  the  16tb  July,  1816.  Three  or  four 
days  before  his  deHth,heleft  the  house  of  Mr.  Ftty^  ex- 
tremely ill,  with  the  hope  of  reaching  home  ;  he  was  how- 
ever obliged,  by ^bad  weather  and  ill  health,  to  stop  at  the 
Bouse  of  Mr.  Lyons^  who,  on  discovering  his  situation, 
proposed  to  him  to  make  a  will  iti  favor  of  the  plaintiff,  his 
isephew,  and  then  the  defendant,  his  brother,  to  both  of 
whom  he  objected,  as  he  did  to  all  his  family.  Lyons^  who 
thought  he  ought  to  make  a  will,  was  not  satisfied  with 
this  refusal ;  he  persuaded  Mr.  Bealer^  one  of  the  legatees 
in  the  last  will,  and  who  hjfppened  to  be  at  the  house,  to 
use  his  exertions  to  induce  the  testator  to  make  a  wilL 
£^a/erdidso,  and  succeeded  so  far  as  to  induce  him  to 
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send  for  a  man  by  the  name  of  Smarts  to  write  a  wilL 
Lyons  proposed  to  send  for  a  lawyer.  The  tt^iator  said 
no,  he  would  have  only  Smarts  he  was  good  enough  for 
the  purpose.  Smart  was  accordingly  sent  iur,  and  he 
soon  made  his  appearance.  He  proceeded  to  draw^  a  will* 
He  read  each  sentence  as  he  wrote  it ;  the  testator  objected 
to  his  phraseology  ;  did  not  like  any  ^"^  palavering^'*  as  be 
termed  it ;  said  he  wished  a  *^  simple  will."  After  to 
peated  attempts,  the  testator  appeared  to  be  satisfied  with 
the  one  which  he  signed,  and  which  was  subscribed  hy  ^ 
two  witnesses.  This  was  on  Sunday.  Before,  however, 
Smart  left  the  house  that  day«  the  testator  appeared  .  dis- 
satisfied with  the  will ;  said  it  did  not  contain  words  limit- 
ing the  distribution  of  his  estate  to  a  period,  ^^  ofter  his 
death  ;"  wished  another  drawn,  to  which  Smart  objected, 
saying  that  he  was  obliged  to  go  to  Cooaawhatchie  oa 
business.  On  Monday  morning,  Lyons  and  Smartj  the 
two  subscribing  witnesses  to  this  will,  went  to  Coosa^ 
whatchie*  On  their  return,  they  found  that  the  will  exe- 
cuted the  day  before,  had  been  cancelled  by  the  testator  ^ 
that  he  had  himself  torn  his  name  from  the  instrument^ 
and  understood  that  he  objected  to  it,  because  it  did  not 
contain  the  words,  "  after  my  death,^^  At  that  time  ano- 
ther will  was  exhibited,  in  the  » hand  writing  of  the  de- 
fendant, Isaac  Taylor^  It  was  precisely  the  words  of  the 
otie  drawn  by  Smarts  excepting  the  words  *'  after  my 
death^'*  which  it  contained.  This  will  was  read  to  the 
testator  on  Monday  evening,  once  or  twice;  he  was  asked 
if  he  would  execute  it.  He  appeared  to  assent;  he  indi^ 
cated  his  assent  by  the  nod  of  the  head,  but  muttered 
something  about  male  heirs.  He  was  lifted  up  to  sign  it;, 
he  said  he  could  not,  that  he  was  too  weak,  but  he  would 
do  so  at  some  other  time.  Lyons  then  observed,  that  ia 
all  probability,  he  would  never  sign  it,  as  his  crisis  was. 
fast  approachinfi^«.  When  t'l.  tstJ^'or  used  the  words, 
"  male  heirSy^  Colonel  Ik^Nish^  who  was  .present,,  said, 
**  I  now  know  what  he  wislics,  he  wants  to  make  such  a 
will  as  Graham  made,"  and  proceeded   to  write   such  a 
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one.  On  reading^  it,  however,  to  the  testator,  he  express* 
cd  his  dislike  to  it — said  it  had  too  much  ^^  palavering*^ 
The  testator  died  early  the  next  morning  without  having 
signt'd  the  will.  .  Mr.  ^.ifons  stated  that  he  never  heard 
the  testator  express  any  wish  to  have  a  will,  but  whea 
he  sent  for  Smarts  that  there  were  several  persons  about 
him  on  Monday  evening*,  each  of  whom,  in  his  turn,  un- 
dertook to  suggest  to  the  it  stator,  some  mode  of  leaving^ 
his  estate.  This  witness,  on  being  asked  whether  he 
thought,  from  the  conduct  of  the  testator,  he  would  have 
chan^;ed  his  mind,  iihe  hid  lived  a  day  longer,  replied 
that  he  did  not  know  what  to  think.  It  appears  that  the 
testator  never  divulged  to  any  one  at  Lyons^s^  that  he  had 
iniade  a  will.  It  appears  that  in  the  will  of  1810,  the 
words  "  after  my  death,"  are  not  to  be  found. 

The  Ordinary  admitted  to  probate  the  will  of  1816,  and 
rejected  that  of  1810. 

The  CiiTjiit  Court  reversed  the  decree  of  the  Ordinary, 
and  an  appeal  from  that  decision  was  submitted  to  this 
Court,  on  the  following  grounds  :  . 

1st.  Because  the  will  of  1810,  was  revoked  by  the  will 
drawn  by  Smart^  although  cancelled  by  the  testator. 

2d.  Bv::cause  the  will  drawn  hy  Isaac  Tayhr^  on  the 
15th  July,  1816,  was  a  valid  and  effectual  will,  and  re- 
voked that  of  1810.  ' 

3d.  Because,  if  the  testamentary  paper  of  1816,  be  not 
good  as  a  will,  itis,  notwithstanding,  valid  as  a  codiciL 

Mr.  Justice  Huger  delivered  the  opinion  of  the  Court. 

As  a  will  is  ambulatory  and  can  have  no  effect  until  th^ 
death  of  the  testator,  it  would  seem  to  follow,  that  the  tes- 
tamentary paper,  permitted,  by  a  testator  to  survive  him, 
must  be  his  will ;  until  consummated  by  death,  it  is  in- 
operative and  ineffectual,  and  has  no.legal  existence. 

A  teBtamentary  paper  duly  executed  and  which  is  per- 
mitted to  acquire  a  legal  existence  by  the  testator,  will  not 
be  destroyed  by  a  paper  which  does  not  exist,  and  whose 
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legal  or  operative  existence  was  prevented  by  the  voIubf 
tary  act  of  the  testator  himself. 

If  two  inconsistent  wills  be  left  by  a  testator,  as  they 
have  both  been  consummattd  by  his  death,  a  question 
would  arise  as  to  their  validity ;  which  is  the  last  wiU^ 
must  be  decided  ;  and  here  the  dates  are  very  important. 
But  when  only  one  testamentary  paper  survives,  there  can 
be  no  such  question. 

A  testamentary  paper  purporting  to  be  a  devise  of  lands^ 
and  duly  executed  according  to  the  statute,  would  not  be 
revoked  by  a  subsequent  writing  purporting  to  be  a  last 
will  and  testament,  but  which  has  not  the  statutary  requi- 
sites. The  last  not  having  the  ie^al  requisites  of  a  devise. 
of  lands  would  not  repeal  the  first,  which  has  the  leg'ol 
requisites. 

So  a  will  of  chattels  having  no  legal  operation  before 
death,  if  it  survive  not  the  testator,  cannot  repeal  on^ 
which  is  permitted,  to  survive.  In  Goodwright  vs.  Gla- 
zier^ fAf  Burr.  P.  2513,^  the  court  ruled,  that  n  former 
will  is  not  reversed  by  a  subsequent  will,  which  is  can- 
celled ;  and  in  Haruuood  vs.  Goodwright^  (X  Cowp.  91, J 
Lord  Mansfield^  in  delivering  the  opinion  of  the  court^ 
says,  '^  if  a  testator  makes  one  will  and  does  not  destroy 
it,  though  he  makes  another  at  any  time,  virtually  or  ex- 
pressly revoking  the  former,  if  he  afterwards  destroy  the 
revocation,  the  first  will  is  still  in  force  and  good,"  And 
this  case  was,  on  appeal  to  the  house  of  lords,  afErmed* 

Several  cases,  decided  in  the  ecclesiastical  courts  of 
Great  Britain,  have  been  cited  to  show,  that  the  rule  laid 
down  in  Harxoood  and  Goodwright^  has  not  been  univer- 
sally admitted.  In  the  case  of  Moore  vs.  Moore  recendy 
decided  in  the  high  court  of  delegates,  a  different  rul^ 
appears  to  have  prevailed.  But  these  courts  arc  governed 
by  the  civil  not  the  common  law  ;  and  it  appears,  that  the 
civil  law  rule  is  the  reverse  of  that  laid  down  in  Harwood 
and  Goodwright. 

By  the  common  law  the  first  will  is  presumed  to  be 
restored  to  its  active   energy   by   the  cancelling  of  the 
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second.  By  the  civil  law  the  Grst  is  regarded  as  annihi* 
,  lated  by  the  second  ;  and  it  requires  other  evidence  than 
a  destruction  of  the  second  to  revive  the  first.  In  both  it 
is  regarded  as  a  question  of  intention,  and  may  be  con- 
troled  by  other  evidence. 

I  am  best  satisfied  with  the  common  law  rule,  and  if  I 
were  not,  I  should  not  feel  myself  at  liberty  to  violate  the 
act  of  the  legislature,  which  has  made  of  force  in  this  state 
the  common  law. 

Ah  attempt  has  been  made  to  distinguish  between  wills 
affecting  the  personalty^  and  those  affecting  the  realty; 
I  luve  been  able  to  discover  no  foundation  for  this  dis* 
tinction.  If  it  be  a  question  of  intention^  the  evidence 
which  should  satisfy  the  mind  as  to  the  realty^  ought  to 
be  sufficient  to  satisfy  the  mind  as  to  the  personalty.  The 
law  is  more  regardful  of  the  first  than  the  last,  and  always 
requires  stronger  evidence  of  title. 

It  is  said,  however,  that  wills  affecting  the  personalty 
arc  exclusively  within  the  jurisdiction  of  the  ecclesiastical 
courts  of  England ^  and  therefore  are  governed  by  the  civil 
law  rule.  But  the  court  of  ordinary  in  this  state,  is  not 
an  ecclesiastical  court ;  it  is  established  by  statute,  and  is 
governed  by  those  rules  which  prevail  in  the  common  law 
courts,  to  which,  there  is  a  direct  appeal  given  by  statute, 
as  is  evidenced  in  this  case. 

But  in  this  case,  the  intention  of  the  testator  has  been 
manifested  by  unequivocal  circumstances.  The  jury  have 
found  for  the  plaintiff  on  the  ground,  that  the  will  drawn 
by  Smarts  as  well  as  the  one  drawn  by  Isaac  Taylor,  were 
acquiesced  in  by  the  testator,  to  avoid  importunity  and 
not  ammo  testandi ;  and  this  conclusion  was  fully  autho- 
rized by  the  evidence. 

The  motion  therefore  must  be  dismissed. 

It  will  be  understood,  however,  that  the  ordinary  is  not 
precluded  from  the  consideration  of  any  other  ohjecti(»is 
to  the  will  of  1810,  than  such  as  grew  out  of  the  will  of 
1816.  He  has  decided  that  the  will  of  1810,  should 
not  be  admitted  to  probate,  because  the  will  of  1816, 
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revoked  it.  In  this  he  was  wrung,  and  if  no  other  objec- 
tion can  be  made  to  the  will  of  1810,  it  ought  to  be 
admitted  to  probate;  hut  if  other  objections  exist,  which 
is  possible,  though  the  court  know  of  none,  the  ordinary  is 
not  precluded  by  this  decision  from  an  examination  of 
such  objections. 

Motion  is  refused. 

Justices  Bay\  Nott^  and  Johnson^  concurred* 

St.  Am  and  vs.  Gerry. 
A.  J.  Brown  vs.  Same. 

A  plaintiff  cannot  entitle  himself  to  an  action,  in  a  Court  of  limited  jif- 
lisdiction,' by  releasing  the  interest,  where  the  principal  and  interest 
would  exceed  it. — C^O 

Assumpsit  upon  notes  tried  in  the  Inferior  City 
Court. 

The  report  of  the  Recorder,  is,  that  *'  the  plaintiffs  in 
these  cases,  took  verdicts  for  the  principal  sums  due  upon 
their  causes  ©faction,  which  were  promissory  notes,  re- 
leasing their  right  to  all  interest.  If  the  interest  had  been 
added,  the  verdicts  would  have  exceeded  the  amount  to 
which  the  Court  had  jurisdiction.  I  thought,  under  such 
circumstances,  the  plaintiffs  might  maintain  their  action  ; 
that  interest  was  recoverable  by  way  of  damages,  v.  t.lch 
damages  a  plaintiff  might  not  chcA.sc  to  exact,  and  that  the 
release  precluded  any  future  cause  of  action  f(»r  the  re- 
covery of  the  interest.  A  notice  was  served  upon  me, 
that  new  trials  would  be  moved  for,  upon  the  ground, 
that  the  plaintiff  cannot  abate  interest  on  a  note,  to  being 
it  within  the  jurisdiction  of  an  inferior  Court.^' 

Mr.  Justice  Gantt  delivered  the  opinion  of  the  Court. 
In  these  cases,  the  Court  are  of  opinion,  that  new  trials 
should  be  granted. 

A  plaintiff* cannot  entitle  himself  to  an  action  in  a  Court 
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aflinatedjuru^cUon^  by  relea-hig^  the  interest^  where  the 
principal  and  interest  ivould  ex*  eed  it. 

If  payments  are  bona  fide  ^vax^c:^  and  the  sum  is  so  re- 
duced, as  not  to  exceed  the  amount  for  which  jurisdiction 
can  be  sustained,  then  a  plaintiff  may  proceed  to  recover 
such  balance ;  but  the  rule  has  been  otherwise,  iivith  respect 
to  a  credit  or  a  release,  when  done  merely  to  bring  the  case 
within  a  limited  jurisdiction.  To  preserve,  therefore, 
uniformity  of  decisions,  new  trials  must  be  allowed  in  the 
above  cases* 

Jusdces  Nott^Richardson  and  JTi/^fr,  concurred. 

'^  fa.J'^Sec  Simpson  ts.  M'MilUon,  1  NoU  &  M'Cord,  192,  and  Note 

ra.j  ,  ^ 

John  H.  Durant  vs.  William  Staggers. 

Atoccccding  Judge  will  not  rescind  an  order  made  by  a  preceding 
Jtidge ;  but  where  a  party  thinks  himself  aggrieved  by  audi  order, 
the  proper  manner  to  procure  redress  is  by  appeal. 

The  court  wiD  not  set  aside  a  judgment  obtained  against  a  garnishee 
who  fails  to  make  a  return,  after  a  copy  writ  and  a  notice  to  make  a 
return  have  been  scr^'ed  upon  him. 

In  March  Term,  1818,  on  application  to  the  honorable 
Justice  Grimke,  who  presided,  leave  was  granted  to  the 
plaintiff  in  attachment,  to  cause  a  notice  to  be  served  upon 
tke  garnishee,  requiring  him  to  make  his  return  to  the 
attachment,  on  or  btrfore  the  sitting  of  the  next  court ; 
and  allowing  to  the  plaintiff  leave  to  file  his  declaration. 

The  garnishee  having  failed  to  make  such  return,  a 
motion  was  made,  Spring  Term,  1820,  for  leave  to  enter 
up  judgment  against  him.  Mr.  Justice  Gantt  who  presi- 
ded, allowed  the  plaintiff  his  motion. 

An  appeal  has  been  taken  and  the  grounds  of  appeal  are, 

1st. That  no  notice  was  annexed  to  the  copy  writ  ori- 
ginally served  upon  the  defendant. 

2d.— That  Mr.  Justice  Grimke  had,  in  1818,  refused  to 
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quash  the  writ  of  attachment,  notwithstanding  this  irre- 
gularity :  And 

"    Sd. — Because^  in  1820,  the  then  Presiding  Judge  had 
permitted  judgment  to  go  against  the  garnishee* 

Mr.  Justice  Gantt  delivered  the  opinion  of  the  Court. 

It  was  incumbent  on  the  garnishee  to  have  appealed 
from  the  decision  made  in  March  Term,  1818,  if  he  had 
been  dissatisfied  with  its  con*ectncss,  but  he  acquiesced  ia 
it,  and  it  is  ncitlicr  usuai  nor  correct  for  a  succeeding 
Judge  to  rescind  the  orders  made  by  those  who  have  pre- 
ceded him.  The  proper  and  established  practice  is  to 
appeal  in  such  cases  where  the  decisions  made  are  sup- 
posed not  conformable  to  law. 

Here  the  garnishee  had  all  that  the  attachment  law 
required,  a  copy  writ  and  notice  to  make  his  return  ;  and 
although  the  proceeding  was  not  strictly  conformable  to 
the  attachment  act,  yet  it  was  substantially  ho  ;  and  it  is 
too  late  after  so  long  an  acquiescence  in  the  first  order,  for 
the  garnishee  to  complain. 

The  court  are  of  opinion,  that  the  decision  of  the  Judge, 
allowing  the  plaintiff  leave  to  enter  up  his  judgment,  was 
correct  and  legal;  and  that  the  motion  to  reverse  the 
same  must  fail. 

Justices  Bay  J  Nott^  Johnson^  and  Huger^  concurred. 


Margaret  Ulmer  vs.  Henry  Ulmer. 

A.  received  from  B.  a  certain  sum  enclosed  in  a  memorandum  of  articles 
to  be  purchased- for  him  in  Charleston:  before  A.  left  home,  some 
property  of  his  brother  was  levied  on,  and  to  redeem  it  \i^  Msed  the 
money  of  B.  and  his  ou'n  :  When  A.  reached  town  he  sold  his  cotton 
and  received  the  money  for  it,  and  as  he  was  going  to  purchase  the 
Articles  for  the  plainliflT,  had  the  whole  amount  stolen  from  iiis  pocket ; 
Heldf  that  A.  by  applying  the  money  of  B.  to  his  own  use,  became  a 
debtor  to  B.  for  the  amount,  and  was  liable  for  it  at  all  events. 

JLHIS  was  a  summary  process  to  recover  thirty  dollars, 

for  so  much  money  had  and  received,  to  the  use  of  pUintiff. 

62 
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J^ichar'd  ^ryan  proved,  that  defendant  was  about  going 
to  Charleston,  and  received  fifty  dollars  from  plaintiff,  cn^ 
closed  in  memoranda  of  articles  to  be  purchased  for  her^ 
by  him,  which  he  had  in  his  pocket  book;  that  the  same 
day  th<^y  left  home,  some  cotton  belonging  to  a  brother  of 
defendant,  was  levied  on  by  the  sheriff,  and  to  redeem 
that  cotton,  defendant  paid  the  debt  with  the  plaintiff's 
money  and  his  own ;  that  when  he  reached  Charltston, 
the  cotton  was  delivered  to  a  factor;  and  defendant  re- 
ceived a  check  for  the  amount  of  the  money  patd  to  die 
sheriff  on  account  of  the  cotton  ;  -that  this  che^k  was  paid 
dt  the  bank  to  defendant,  who  put  the  money  in  his  pocket 
book,  where  he  kept  his  own  money';  that  defendant  went 
afterwards  to  purchase  the  articles  for  the  plaintiff;  but 
his  pocket  book  and  all  his  money  had  been  stolen,  in  the 
mean  time  from  his  pocket. 

This  was  all  the  evidence,  and  the  court  gave  a  decree 
for  defendant.  From  this  decree  the  plaintiff  appealed 
and  moved  to  reverse  the  same.  , 

ist. — Because  the  defendant  having  applied  the  plain- 
tiff'^ nioney  to  his  own  use  or  a  different  purpose  than 
what  he  had  undertaken ;  it  created  an  implied  promise, 
or  personal  obligation,  on  his  part,  to  pay  the  amount, 
which  the  loss  of  his  pocket  book,  and  a  different  sum  of 
inoney  in  no  wise  discharged. 

2d. — Because  the  decree  was  contrary  to  law  and  the 
facts  of  the  case. 

Mr.  Justice  Richardson  delivered  the  opinion  of  the 
Court. 

By  the  act  of  receiving  the  money  to  be  used  for  the 
plaintiff,  the  defendant  received  but  a  naked  bailment,  and 
tvas  liable  only  for  gross  neglect ;  (2  Strange  1099,)  but  as 
soon  as  he  used  the  money  for  his  own  purposes,  by  lend- 
ing it  to  another,  he  became,  if  with  the  consent  of  the 
plaintiff,  a  borrower  for  use,  and  was  then  liable  for  sligkt 
negligence:  fjfacoPs  Law  Dictionary  224.  J  Or  rather 
iis  the  thing  borrowed  wals  current  money,  he  became 
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voluntarily  the  debtor  of  the  plaintiff,  and  must,  like  Ul 
others,  discharge  ^his  debt  ao  contracted,  by  simple  bor- 
rowing.    On  the  contrary,  suppose,  that  the  defendant,  in 
the  character  of  a  mere  depository,  and  liable  for  groa^ 
neglect  only,  of  his  own  exclusive  motion,  used  the  depo* 
site;  then  too,  the  exception  out  of  the  general  rule,  in  his 
favor,  is  equally  established,  to  wit :  That  the  depoaitgry 
and  pawnet\,  it  they  use  the  thin^  deposited  or  pawned. 
are  answerable  at  all  events,  fj^^'*  ^-  ^'  225. J  And  upon 
this  latter  supposition  too,  considering  that  the  thing  used 
was  money,  did  not  the  defendant  become  simply  a  debtor 
for  the  amount  he  so  expended  ?  In  any  view  it  appears, 
that  the  money  was  beneficially  used  for  the  defendant; 
and  though  intended  to  be  so  used  for  the  plaintiff  too,  the 
rule  in  such  case  of  a  bailment  jointly  beneficial,  is,  that 
the  bailee  is  answerable  for  ordinary  neglect,  C!f^^*  -^*  ^» 
224J  though  not  for  slight  neglect ;  which  latter  would 
have  rendered  him  liable,  had  the  bailment  been  for  the 
bailee's  benefit  exclusively.     And  it  is  laid  down  as  one 
of  the  rules  in  the  doctrine  of  bailment,  that  private  stealtH 
is  presumptive  proof  of  ordinar)'  neglect.  (Jac,L,h.  224*.  j 
I  may  conclude  then  upon  the  rules  applicable  to  the 
bailment  of  goods  and  chattels,  that  the  defendant  is  liable. 
But  the  most  satisfactory  is  the  view  first  taken,  i.  e.  that 
having  used  the  money  with  or  without  the  consent  of  the 
plaintiff,  the  defendant  became  debtor  for  it.     He  placed 
himself  in  the  situation  of  a  factor  or  rather  cashier  who, 
having  money  in  hands  belonging  to  another  person,  but 
placed  with  such  cashier  to  be  kept  generally  or  laid  out 
for  a  particular  purpose ;  and  who,  upon  the  implied  con- 
sent of  the  owner,  or  of  his  own  will,  uses  the  money ; 
knowing,  that  he  can  command  as  much  when  required ; 
and  the   money  being  afterwards  called  for,  borrows  it, 
puts  a  large  sum  into  his  pocket,  in  order  to  return  the 
amount  used,  and  for  other  purposes,  and  then  unfortu- 
nately loses  the  whole ;  whose  money  has  this  man  lost  ? 
His  own  assuredly :   His,  creditors  and  customers  bear  no 
part  in  his  misfortune.     And  such  must  be  the  response 
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bility  of  trustees  and  all  cashiers  who  make  use  of  d^p- 
§iter*  in  their  hands,  else  frauds  \vould  be  too  easily  prac- 
tised, expecially  where  the  deposite  is  of  money. 
Justices  Coicockj  Bay^  and  Johnsoriy  concurred. 

Martin^  for  the  motion. 
■  contra. 

James  Graham  u^.  Matthew  Allen. 

Wh<»re  a  nile  is  sened  on  the  Sheriff,  for  not  xnaking^  money  on  zfi.ft^ 
he  car.not  dt^feiidhimsflf  b.%  objc-ctinj*- to  the  manner  in  uhich  th^ 
Tcrdi'  *  y,'-.ir.v  ilif»  iL'ft-T^lr*!!!  \/:iS  rrcov^led. 

Wi':'rt  A  utii  sni.'Mi  ;il-,ads  >icH  <f?? /wCi';?**  to  &n  arbitration  bond, the 
amuuni  ui  duinagcs  is  not  put  in  (|ut:!»uon« 

X  HE  plaintiff  obtained  a  rule  against  the  Sheriff  toshcnr 
caLi*>e  why  an  attachinent  should  n^a  issue  against  him  for 
.»t^t  making  the  moiity  undwr  a  writ  o{Ji,fa.     - 

It  appeared  that  the  action  had  been  brought  upon  an 
arbitration  bond,  to  which  the  pica  of  non  eat  factum  had 
been  pleaded.  The  case  went  to  the  Jury  on  "^this  issue, 
and  they  found  a  verdict  for  10  cents,  '  Judgment  was  en- 
tered up  for  the  penalty  of  the  bond,  and  execution  taken 
out  for  the  amount  of  the  award  made  by  the  arbitrators 
Two  years,  and  upwards,  had  elapsed  since  the  judgment 
had  been  entered  up.  The  sheriff's  having  been  instruct- 
ed to  that  t:ffcct  abstained  from  selling  under  the^.yjz.  for 
a  supposed  irregularity  in  the  proceedings. 

The  case  came  before  Mr.  Justice  Gantt^  in  the  Spring 
Term  of  1820,  for  Georgetown  district,  and  the  rule  wak 
discharged. 

The  plaintiff  appealed,  and  assigned  for  it,  the  fol- 
lowing reasons :  .  '  * 

Ist.  That  it  is  not  competent  for  a  sheriff,  when  a  rule 
is  served  upon  him  to  deftnd  himself  by  objecting  to  the 
,  manner  in  which  the  judgment  against  the  defendant  was 
recorded.  \      • 
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2d»  After  judgments  have  been  acquiesced  in,'  for  sev- 
ersd  years,  it  has  not  been  the  practice  of  the  courts  to 
suffer  them  to  be  disturbed  on  account  of  any  merely  for- 
.mal  objections  which  may  be  urged  against  them. 

Mr.  Justice  Gantt  delivered  the  opinion  of  the  Court. 

On  the  hearing  of  this  rule,  I  was  of  opinion,  that  as  the 
record  had  been  submitted  to  ^  Jury,  and  they  had  as- 
sessed ten  cents  damages,  that  the  execution  could  not  re- 
gularly have  been  taken  out  for  a  larger  amount,  but  in 
this  opinion,  I  am  satisfied  that  I  erred.  A  plaintiff  is  not 
bound  to  have  the  damages  assessed  before  he  takes  out 
cjcecution.  The  language  of  the  act  is,  "he  may,"  and  the 
act  also  provides,  that  when  the  defendant  shall  deem  it 
necessary,  **  he  may"  compel  the  plaintiff  to  submit  the 
measure  of  damages  fo  a  Jur}\  In  this  case,  the  question 
of  damages  was  not  submitted  to  the  Jury.  The  defendant 
didiiot,  by  his  plea,  deny  that  an  award  had  been  made. 
He  only  denied  that  the  bond  was  bis.  The  Court  arc 
unanimous,  that  the  decision  of  the  Presiding  Judge 
should  be  set  aside,  and  that  the  rule  be  made  absolute, 
against  the  sharifR 

•  Justices  Nottj  jfohnson^  Richardson  and  Huger^  con- 
curred. 


Wm.  N.  Thompson  vs,  Jacob  Stevens. 

Where  a  plaintiff  commenced  on  action  against  the  defendant  Ibr  money 
which  he  had  paid  as  security*  to  which  the  defendant  plead  the 
statute  of  fimitations^  Held,  that  the  statute  did  not  commence  to  run 
until  the  plaintiff  paid  the  money  for  defendant. 

The  plaintiff  was  sued  as  security  to  a  nole»  drawn  by  him  and  defend- 
ant, and  separate  judgments  recovered  against  each  ;  defendant  paid 
up  the  judgment  and- his  own  costs,  but  not  those  of  thepkantiff; 
the  plaintiff  sued  for  thcm»  and  produced  a  certificate  of  the  attorney, 
(who  died  before  the  trial,)  who  had  recovered  the  judgment  against 
them,  « that  it  appeared**  plaintiff  had  paid  his  own  costs:  Held^ 
that  this  was  Sufficient  evidence  that  plaintiff  had  paid  the  costs^  and 
to  entitle  him  to  recover  the  amount 
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Whenerer  a  wpcd&td  sum  ofmoiiej  has  been  paid  by  one  man  for  ano* 
tber,  and  *ht  amount  and  time  can  be  a&certained  by  any  medKm&i 
dumin  •:  ng,  ie^y  adduced  to  piOFe  the  transaetion,  inteicH 
can  be  reco^  ered  vi  tanble. 


Ml  RIED  before  Mr.  Justice  Huger^  at  Colleton  district, 
April  Term,  1820. 

This  was  a  summary  process,  brought  to  recover  the 
amoimt  of  costs,  say  S  26  59,  incurred,  as  was  alleged  by 
plaintiff,  as  the  security  of  defendant,  to  a  joint  note  given 
to  David  Frier  ^of  which  the  following  is,  a  copy,  viz,  ^  Oa 
or  before  the  25th  December  next,  I  promise  to  pay  to 
Mr.  David  Frier,  or  order,  the  sum  of  one  hundred  and 
ten  dollars,  being  for  value  received,  this  19th  March^ 
1806. 

Witness,  Jacob  Stevens, 

Daniel  Walker.  Wm.  N.  Thompson." 

Judgments  were  obtained  by  David  Frier,  the  payee  of 
fte  note,  against  both  Stevens  and  Thompson.  The  de- 
fendant, in  the  process,  pleaded  the  general  issue,  and  the 
^Statute  of  Limitations,  and  also  filed  a  discount.  At  the 
trial,  the  plaintiff  produced  the  following  certificate,  to 
prove  the  payment  of  money  by  plaintiff,  to  the  use  of  the 
defendant,  and  to  take  the  case  out  of  the  Statute  of  Limi^ 
tations. 

**  David  Frier  vs^  Wm.  N^  Thompson. 

This  was  an  action  against  Colonel  Thompson,  as  secu- 
rity for  Jacob  Stevens. 

Verdict,  -  •  -  127  55 

Costs,  -  .  -         24  50 

Renewal,  -  ^  -      2    9 

26  59 

154  14 

It  appears  that  the  debt  and  bis  own  costs,  were  paid 
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by  Mr.'Stevens^bnt  the  costs  against  Colonel  T%ompson^  as 
security,  was  paid  by  him. 

George  Taylor,  Plaintiff ^a  Attornetfm 
yanuartj  2UtS19." 

The  counsel  for  the  defendant,  objected  to  the  adduc- 
tion of  this  testimony,  because,  being  a  mere  certificate  of 
Mr.  Taylor^  he  had  no  opportunity  of  cross  examination, 
and  because  the  certificate  being  no  receipt  for  the  costs, 
but  only  an  acknowledgment  of  the  former  payment  of 
costs  to  Mr.  Taylor^  was  no  such  acknowledgment  as 
should  be  admitted  against  the  defendant,  to  take  the  case 
out  of  the  Statute,  and  because  the  defendant  could  be 
bound  by  no  acknowledgment  of  Mr.  Taylor.  The  Court 
overruled  the  objections,  and  received  the  evidence.  The 
plaintiff  ^s  counsel  then  produced  the  said  joint  note  of 
plaintiff  and  defendant,  to  David  Frier ^  to  prove  that  plain- 
tiff was  the  Security  of  defendant,  and  further  contended 
that /V^Vr'^  judj^ment  against  Thompson^  prevented  the 
operation  of  the  statute.  The  defendant's  counsel  objected, 
that  this  evidence  was  insuHicient  to  establish  the  security- 
ship  without  other  testimony  ;  and  that  Frier^s  Judgment 
vs.  Thompson,  could  not  prevent  the  operation  of  the 
statute  as  between  Thompson  vs»  Stevens.  Mr.  Taylor 
died  a  day  or  two  before  the  trial  of  the  cause. 

The  court  decreed  for  the  plaintiff,  for  the  whole  amount 
of  the  claim,  with  interest  from  the  date  of  Mn  Taylor^s 
certificate. 

An  appeal  was  made  upon  the  following  grounds : 

Ist.-^That  Mr.  Taylor^s  certificate  was  inadmissible 
evidence;  but  if  admissible,  insufficient  to  take  the  case 
out  of  the  statute  of  limitations, 

2d. — That  there  was  no  sufficient  proof  of  plaintiff's 
securityship  to  defendant,  in  their  joint  note  to  David 
Frier ^  and  no  other  testimony  was  adduced  to  prove  it. 

3d.— That  interest  could  not  be  legally  decreed  upon 
plaintiff's  claim,  it  being  rnthe  nature  of  an  open  account^ 
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4th« — ^That  the  decree  was  in  other  respects  contrary  to 
law  and  evidence. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Richardson. 

Upon  the  first  ground^  I  am  of  opinion,  that  the  statute 
of  limitations  did  not  conrinicncc  running  until  the  plain- 
tiff  had  actually  paid  the  money  for  ^>lnch  he  was  seen* 
rity.  Until  he  had  done  so,  what  sum  could  he  have  rtcov- 
ered?  Not  the  whole  aincn.int  of  the  judgment  merely 
because  he  might  hereafter  he  required  to  discharge  it, 
nor  a  part  of  it,  for  the  same  rtason.  At  this  stage,  there 
was  no  more  than  a  debt  due  by  him  for  the  defendant^  as 
was  the  case  when  the  note  became  due,  but  as  yet  he  had 
paid  nothing  for  his  principal,  and  of  course,  had  no  claim 
to  remuneration.  His  danger  had  been  increased  by  the 
judgment,  but  he  was  still  unhurt,  and  what  damages 
could  be  assessed  for  the  risk  he  ran  ?  Any  suit  at  law 
would  then  have  been  nugatoiy. 

Whether*  Ttfj//or'«  certificate  was  competent  testimony 
to  prove  money  paid  by  defendant,  depends  upon  the  con- 
struction placed  upon  it.  To  me  it  appears,  that  in  as 
much  as  Taylor  had  been  the  attorney  on  record  of  Frier^ 
and  entitled  to  receive  the  costs,  that  his  certificate  would 
constitute  a  bar  to  the  further  recovery  of  the  costs  so 
certified  to  have  been  paid  by  the  attorney,  or  the  certifi* 
cate  may  be  construed  to  be  a  receipt  for  the  costs  by  Mr. 
Taylor^  and  therefore  are  not  only  legal  evidence,  but 
like  all  receipts  given  by  creditors  or  their  proper  agents 
to  their  debtors,  the  very  highest  evidence. 

As  to  the  third  ground,  I  am  of  opinion  that  there  waa 
no  proof,  that  the  plaintiff  had  not  been  a  principal  in  the 
note.  His  name  being  subscribed  after  that  of  the  defend- 
ant, is  entirely  too  vague.  The  principal  sum  being  paid 
by  Stevens  is  as  unsatisfactory,  and  Tayhr^s  certificate  is 
altogether  incompetent  to  satisfy  this  enquiry.  Upon 
this  ground  then,  I  am  of  opinion,  that  a  new  trial  should 
be  granted;  and  the  majority  of  the  court  have  come  Co 
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the  same  conclusion,  though  perhaps  not  aU  upon  the 
same  grounds. 

Upon  the  question  of  interest,  I  am  of  opinion,  that 
wherever  a  specific  sum  of  monoy  has  been  paid  by  one 
man  for  another,  and  the  amount  and  time  can  be  ascer* 
tained  by  any  memorandum  in  writhig,  U gaily  adduced  to 
prove  the  transaction,  interest  may  be  allowed.  Upon  the 
inodem  decisions,  I  might  go  farther  and  say,  that 
wherever  money  has  been  laid  out  for  the  use  of  another, 
interest  may  be  recovered,  fl  Binn.  488.  1  DaiL  349. 
1  Vtfi.  63.  2  Bur.  lorr.  1  H.  Blk.  SoS.J  The  certificate 
or  receipt  being  then  considered  competent  to  show  the 
money  paid,  interest  would  follow  from  the  date. 

The  motion  is  granted. 

Justices  Nott  and  ^ai/  concurred. 

Mr.  Justice  Johnson^  dissenting,  delivered  the  follow- 
ing opinion : 

I  differ  from  the  opinion  of  the  court,  on  the  first  ground 
made  in  this  case.  It  is  admittt^d,  that  the  statute  of 
limitations  would  bar  the  plaintiff,  il  it  commenced  to  run 
at  the  time  judgment  was  obtained  against  him.  The 
judgment  fixed  his  liability,  and  he  was  not  obliged  to 
wait  until  it  was  enforced  against  him,  to  have  a  recovery 
over  *  against  the  defendant,  but  might  have  instantly 
brought  his  action.  At  that  time  therefore  the  action  in 
the  language  of  the  statute  accrued  to  him,  and  the  stitute 
necessarily  began  to  run.  I  admit,  th:it  if  they  had  been 
jointly  sued  and  a  judgment  entered  up  against  them 
jointly,  that  the  statute  would  not  have  commenced  to  run 
imtil  the  plaintiff  had  paid  the  money,  but  they  were  Si  ve- 
iidly  sued,  and  several  judgments  were  entered  up  a^.4in9t 
them. 

6.^ 
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Richard  Wall  ads.  Thomas  Robson. 

A  war  suspends  the  operation  of  the  Statute  of  Limitations,  between  th^ 
ciuzens  of  the  two  couotriesy  for  the  time  duriog  which  it  continues. 

X  HE  brief  states,  that  this  was  a  case  on  a  Summary 
Process,  on  a  bill  of  exchange,  for  14/.  55.  sterling,  equal 
to  J5  63  27,  drawn  by  J  amen  Nesb'tt^  in  favor  of  Thomas 
SobsoTiy  the  plaintiff,  (a  British  subject)  on  Richard  IVall^ 
an  American  citizen,  residing  in  Charleston,  and  accept- 
ed  by  him.  The  bill  was  dated  2d  March,  1812,  payaUc 
at  30  days  sight,  accepted  25th  April  following,  and  pro- 
tested for  non-payment,  on  28th  May,  1812.  On  the  18th 
June,  1812,  war  was  declared  by  the  United  States 
against  Great  Britain,.and.the  treaty  of  peace  was  ratified 
between  the  two  countries  on  the  ITth  February,  1815. 
.  If  the  period,  during  which  the  war  lasted,  which  was 
two  years,  six  months  and  six  days,  be  excluded  from  the 
computation  of  time,  which  the  Statute  of  Limitation  was 
to  run,  the  five  years  mentioned  in  the  act,  will  not  have 
elapsed  from  the  time  the  bill  became  due,  till  the  20di 
October,  1818,  when  the  action  was  commenced.  But  if 
that  period  be  included  in  the  time,  then,  and  in  that  case, 
the  Statute  of  Limitations  will  be  a  bar  to  the  action. 

This  case  came  before  the  City  Court,  in  form  of  a 
special  verdict,  which  submitted  the  point  of  law  to  the 
Recorder,  whether,  during  the  continuance  of  the  war,  Ac 
Statute  of  Limitation  ran  on  the  debt  due  a  British  sub-  ' 
ject  or  not  ?  And  he  decided  that  it  did  not  run  on  durii^( 
that  period,  and  gave  judgment  for  the  plaintiff. 

The  present  is  therefore  an  appeal  from  his  decdsion* 

Mr,  Justice. Bay  delivered  the  opinion  of  the  Court. 

This  case  was  very  ably  argued  by  the  counsel  on  both 
iides,  and  a  great  number  of  authorities  were  produced 
upon  the  occasion.  I  have  since  considered  the  argu« 
ments  and  reviewed  the  authorities  adduced,  and  am  most 
dearly  of  opinion,  that  the  decision  of  the  Recorder  was  a 
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correct  an^legal  one.^  I  shall  briefly  give  myreasons  for 
this  opinion,  and  quote  the  principal  authorities  on  which 
I^ely  in  favor  of  it.  ^ 

At  the  threshold  of  this  case,  it  is  important  to  con- 
sider the  nature  and  object  of  our  Statute  of  Limitationsn 
It  appears  to  me,  that  the  grand  object  of  our  Limitation  , 
Act,  and  indeed  the  object  of  similar  acts  in  all  countries 
where  they  exist,  was  to  prevent  old  long  standing  and 
antiquated  demands,  from  being  raked  up  and  brought 
forward  against  men  after  &uch  a  lapse  of  time,  as  it  was 
reasonable  to  suppose  all  transactions  had  been  finally  set* 
tied  between  the  parties.  By  the  Common  Law,  there 
was  no  linnitation  of  actions  of  any  kind.  But  in  England, 
by  degrees,  divers  acts  of  Parliament  were  passed  at  dif- 
ferent periods  in  the  history  of  that  country,  for  fixing  and 
determining  the  time  within  which  all  actions,  realatid 
personal,  >verc  to  be  commenced  or  instituted.  But  one 
universarprinciple  seems  to  pervade  or  run  through  th^ 
whole  of  them,  namely,  to  prevent  ancient  claims  from  be- 
ing set  up  and  prosecuted  after  the  original  parties  and  all 
their  witnesses  were  dead  or  removed  into  remote  parts, 
beyond  the  reach  of  the  courts  of  justice,  or  that  there 
deeds  and  vouchers  were  lost  or  mislaid  by  time  or  acci* 
dent,  and  particularly  iq  money  transactions,  where  it  was 
fair  to  presume,  the  debts  had  been  paid  or  satisfied.  It 
was  for  these  reasons,  and  to  quiet  men  in  the  enjoyment 
of  their  estates  and  possessions,  that  these  restrictive  acts 
have  been  enacted,  and  more  especially  that  our  Limita- 
tion Act  was  passed.  But  it  never  could  have  been  in-  . 
tended  to  prevent  a  man  who  had  never  been  guilty  of 
any  wilful  laches  or  delay ;  but  who  had  been  prevented 
by  inevitable  necessity  from  pursuing  his  just  rights. 

Having  taken  this  concise  view  of  the  origin  of  out 
Limitation  Act,  I  shall  next  proceed  to  consider  what 
these  causes  or  events  are,  which  prevent  a  man  from  pur- 
suing his  legal  remedy,  and  which  appear  to  me  to  form 
exceptions  to  the  operation  of  these  acts,  and  indeed  of  all 
municipal  laws  and  regulations  whatever.    And  these' I 
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take  to  be  two:  1st.  The  act  of  God.    2d.    ^Enemies  in 

war. 

The  act  of  God,  to  which  the  destinies  of  man  must 
submit,  and  over  which  human  laws  can  have  no  con  trot, 
then   forms    the  first   grand    txcepiion   to  the   operation 
of  all   l<rgisla:ive  acts,  and  is  60  broad  and  extensive  in 
itseii  as  to  include  within  the  range  of  its •  operations,  fSi 
tl..*  storms,  t^mpt.sts,  canhqiiak*  s,  and  other  castralties  of 
r*  .r.irc.    W'i;      . \'i  r  -h  y  happen  they  form  marked  excep- 
tions to  ail  human  Kv.titiiiions.     If  a  master  of  a  ship  who 
is  bound  by  law  to  larry  .md  deliver  goods  in  safety,  is 
overtaken  by  a  storm  or  ttmp<rst  at  sea,  is  obliged  to  throw 
over  a  part  of  the  cargo  to  save  his  own  life,  and  the  lives 
of  others  on  board,  this  will  exempt  him  from  any  respon- 
sibility for  damages  to  the  owner.     So  if  a  common  car- 
rier who  is  bound  to  carry   goods  safely  at  all  events,  \% 
in  like  manner  overtaken  by  a  storm  or  tempest,  whereby 
the  goods  are  lost,  it  shall  excuse  him.     So  if  a  house  be 
destroyed  by  fire  in  the  coarse  of  a  dreadful  conflagration 
occasioned  by  lightning  of  by   an  earthquake,  which,  a 
tenant  is  bound  to  keep  in  repair  and  to  deliver  up  in  good 
order ;  this  shall  release  him  from  his  covenant.     I  only 
mention  these  few  ir.st  uiccs,  as  illustrative  of  the  subject 
under  consideration ;  and  which  I  find  confirmed  by  the 
best  common  law  writers  and   authorities.     In  Plowden^ 
which  was  quoted  in  the  argument,  this  doctrine  is  veiy 
fully  laid  down  and  illustrated.     In  page  9,  he  says,  **  In 
our  law,  as  well  as  in  all  other  laws,  there  are  somethings 
that  happ«  n  which  cannot  be  prevented  by  any  foresight 
or  possible  diligence,  or  avoided  by  any 'means  whatever; 
and  when  any  such  thing  happens  to  a  man,  the  Jaw  will 
not  punish  him  for  it ;  for  the  law  will  not  punish  a  man 
but  for  his  own  default,  and   if  the  law  sees  no  default  in 
him  it  will  not  punish  him;  for,  if  the  law  should  punish 
^  man  for  an  accident,  which,  by  no  fores Fghtf  or  diligence, 
could  possibly  be  avoided,  it  would  be  litterl/  against 
teas  jn,  and  therefore  se-^ing  that  such  accidents  can  by  no 
means  be  avoided,  the  person  upon  whom  they  happen 
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shall  not  be  hart  or  injured  thereby."  This  very  able  and 
excellent  commentator  then  goes  on  and  adds,  ^^  there  are 
three  kinds  of  laws  by  which  the  people  are  governed,  viz* 
the  general  law,  customs  and  statute  law,  and  in  these 
three  laws  such  unavoidable  accidents  shall  not  hurt  any 
one,"  for  which  reason,  he  says,  "  though  the  effusion  of 
blood  and  killing  a  man  is  prohibited  by  the  common  law, 
yet,  every  man  may  kill  another  in  his  own  defence." 
^^  So  by  the  common  custom  of  the  realm  as  hosts  shall  be 
charged  for  the  goods  of  their  guests  lost  or  stolen,  yet,  if 
their  houses  be  broken  by  the  king's  enemies  and  the 
goods  be  taken  from  thence,  they  shall  not  be  chargeable 
for  them,  by  reason,  that  such  violence  cannot  be  resisted^ 
and  so  like  re^.son  vviil  dispense  with  tlit*  <^tatute  law,  and 
this  from  the  necessity  of  the  matter."  Plowden 
then  instances  the  case  of  a  ship  on  fire,  storms  and  tem- 
pests at  sea,  and  throwing  goods  over  board  to  save  the 
lives  of  passengers,  and  which  I  have  before  observed 
upon.  All  these  instances,  and  many  more  which  might 
be  examined  and  enumerated,  will  excuse  or  prevent  the 
ordinary  operation  both  of  the  common  and  statute  law 
whenever  they  happen,  and  may  be  considered  as  forming 
exceptions  out  of  the  general  principles  of  all  laws,  as 
Plowden  very  fully  and  justly  observes.  If  I  was  to  search 
volumes,  I  could  find  nothing  more  conclusive  on  the  sub- 
ject, than  the  reasoning  of  this  wise  and  able  old  common 
law  commentator ;  and  there  is  nothing  in  modem  writers 
to  contradict  him,  but  on  the  contrary,  they  all  bow  down 
to  and  respect  him. 

Secondly,  enemies  in  war.  Under  the  foregoing  head,  I 
have  considered  the  exceptions  to  the  operation  of  muni- 
cipal laws  by  the  act  of  God.  I  now  proceed  to  consider 
the  2d  genera]  exemption  from  the  casualties  of  war. 
Vattel\2iY^  it  down  in  Lib.  3,  chap.  1 ,  sec.  1 ,  p.  267,  that "  war 
is  that  state  in  which  a  n^iiovi  prosecutes  its  rights  by  force 
ofarms^"*  In  sec.  4,/?.  439,  he  lays  it  down,  thatpriv^e 
individuals  have  no  hand  in  the  declaration.  ^^  A  right  so 
dangerous  and  important  can  only  be  entrusted  to   the 
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supreme  authority  of  the  country  alooe/'  it  is  therefbi% 
one  of  those  events  or  casualties  which  individuals  caooot* 
prevent,  and  over  which  they  can  have  no  more  control 
than  they  can  have  over  the  elemtints  we  have  just  been 
considering.  He  then  proceeds,  *^  formerly,  wars  were 
carried  on  with  great  rigour  and  every  thing  found  in  the' 
country  belonging  to  an  enemy  or  the  subjects  of  an  enemy^ 
was  confiscated  to  the  state;  even  debts  due  from  the 
subjects  of  a  state  at  war,  to  those  oppose^i  in  war,  were 
confiscated  alsOfbut  at  present  they  are  carried  on  with  more 
moderation  and  indulgence,  especially  since  the  introduc- 
tion of  commerce  among  the  European  nations,  and  con« 
sequently,  all  the  sovereign  nations  of  f^urope  have  depart- 
ed froni  this  rigor ;  and  as  this  custom  has  been  generally 
received,  be  who  should  now  act  contrary  to  it,  wcnild 
injure  the  public  faith  ;'*'*  for  he  adds,  ^^  strangers  trusted  his 
subjects  only  from  the  firm  persuasion,  that  this  general 
custom  would  be  observed.  States  do  wt  so  much  as 
touch  the  sum  which  it  owes  the  enemy.  Every  where 
in  case  of  war,  funds  credited  to  the  public,  are  cxemptsed 
from  confiscation  and  seizure/'  Vattel^  Lib.  3,  chap^  5,  stc^ 
76, 77,  p.  298.  So  far  with  regard  to  the  law  of  nations. 
Corresponding  witt>  these  principles  of  national  law.  Lord 
Coke  lays  it  down  as  a  part  of  the  common  law,  that  there 
is  a  distinction  between  an  alien  friend  and  an  alien  enemy. 
That  an  alien  enemy  shall  not  maintain  either  real  or  per- 
sonal actions,  until  both  nations  are  at  peace ;  but  an 
alien  friend  at  peace  may  maintain  personal  actions ;  for 
an  alien  friend  may  trade  and  traffic,  buy  and  sell,  and 
therefore  of  necessity,  he  must  be  of  ability  to  have  and 
support  personal  actions;  but  he  cannot  maintain  read 
actions,  as  he  cannot  hold  lands.  (Co.  LitU  sec.  198, ]»• 
129. J  Again,  when  the  courts  of  justice  are  open,  and' 
the  judges  and  ministers  of  the  same  may  by  law  protect 
men  from  wrong  and  violence  and  distribute  justice  to  all, 
it  is  time  of  peace ;  but  when  by  invasion,  insurrection 
rebellion  or  the  like,  the  peaceable  course  of  justice  is^ 
disturbed  or  stopped  up  so  that  the  courts  gf  Justice  ar<s 
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shut,  **  et  silent  leges  inter  arma^'^  then  it  is  a  time  of  wan 
{Co.  LitL  sec.  412,  p.  249.^    So  careful  therefore  is  the 
law  of  the  rights  of  men,  that  if  a  man  he  disseized  in 
time  of  peace  and  the  descent  is  cast  in  time  of  war,  this 
shall  not  take  away  the  right  of  entry  of  the  disscbee. 
(Co.  Lift.  4f\^J  From  the  foregoing  principles  laid  down 
by  Lord  CoAe^  it  appears,  that  the  common  law  recognizes 
the  civil  law,  and  they  both  coincide  and  harmonize  upon 
this  important  subject,  namely,  that  in  time  of  war  no 
action  can  be  maintained  by  an  alien  enemy ;  but  upon 
the  return  of  peace,  all  the  friendly  relations  between  the 
subjects  and  citizens  of  the  two  countries  are  restored^' 
and  their  rights  may  be  mutually  prosecuted  in  the  courts 
of  justice    in  either  country  respectively,   without  hin-' 
drance  or  interruption.     And  the  reason  given  for  not' 
permitting  an  alien  enemy  in  time  of  war,  is  a  good  one,' 
as  it  might  have  a  tendency  to  draw  the  resources  out  of 
the  country,  and  the  better  enable  or  aid  the  opposite  party 
to  carry  on  the  war  on  his  part.     War  then  does  not 
deprive  the  individual,  in  an  enemy's  country,  of  his  right 
or  demand  ;  it  only  suspends  it  until  the  courts  of  justice 
are  open  to  enable  bnn  to  recover  it,     '^rhe  privilege  of 
commerce  has  secured  this  right  to  the  subjects  of  all 
nations ;  and  the  state  which  should  refuse  this  right  at 
the  present  day  would  not  deserve  to  be  ranked  among 
those  of  the  civilized  world.     Upon  the  return  therefore 
of  the  day  of  peace  all  those  rights  recommence  which 
had  lain  dormant  or  had  been  suspended  during  the  period 
of  war.     A  contrary  doctrine  wovild  enable  every  debtor 
in  a   country  lately  restored  to  peace,  where  there  had 
been  commercial  dealings  before  the  war,  to  cheat  and 
defraud  his  just  and  bona  fide  creditors,  as  was  very  well 
observed  in  the  argument,  since  every  nation  in  its  politi- 
cal capacity  disdains  or  disclaims  every  idea  of  confisca- 
ting commercial  debts  to  its  own  use.     If  then  it  is  clear 
and  evident  both  by  the  common  law  and  the  law  or  cour- 
tesy of  nations,  that  there  is  no  national  principle  existing 
fo  bar  or  prevent  an  alien  in  a  foreign  country  from  recov<- 
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•ring  a  just  debt  after  the  restoration  of  peace,  shal]  it  be 
said  or  allowed,  that  any  municipal  regulation  ol  one  of 
the  states  shall  have  that  eifcct,  where  tiie  general  Uiw 
of  nations  and  those  of  foreign  commerce  say  the  cod* 
trary  I  I  very  much  question  the  power  or  authority  of 
any  state  or  nation,  at  this  enlightened  period  of  the  world, 
to  pass  such  a  law,  if  they  were  disposed  to  do  such  an 
act  of  injustice. 

But  it  is  said,  our  Statute  of  Limitations  will  have  that 
effect,  which  brings  me  to  consider — ^3dly,  the  nature  and 
operation  of  that  act.  I  have  already  given  my  ideas  ol 
the  general  nature  and  design  of  the  statutes  of  Limita* 
tions  wherever  they  have  prevailed.  I  shall  now  confine 
myself  more  particularly  to  our  LimitatTon  Act  of  1712. 
(2  Brcv,  Dig*  21.)  And  here  I  would  observe,  that  I 
consider  it  as  a  mere  thunicipal  regulation,  founded  o8 
local  policy,  which  can  have  no  force  or  bearing  abroad, 
and  with  which  foreign  or  independent  governments  hsTC 
no  concern.  But  it  has  been  contended,  that  when  itonc4 
begins  to  ran,  it  must  run  on,  notwithstanding  any  subse-* 
quent  disability,  till  it  runs  out,  and  this  too,  as  well  against 
foreigners,  as  our  own  citizens,  and  as  well  during  war, 
as  in  peace.  I  admit  that  it  is  in  general,  a  go6d  rule, 
but  to  every  general  rule,  there  are  exceptions  arising  from 
aecessity  or  causes  beyond  this  reach  or  control  of  muni- 
cipal regulations.  The  intent  and  meaning  of  the  above 
general  rule,  when  confined  to  its  true  and  proper  limits,  I 
take  to  be  this,  as  every  general  rule  ought  to  be  founded 
on  right  and  reason,  that  where  the  laws  of  the  country 
afford  a  redress  for  every  injury,  and  recovery  of  every 
just  right,  and  the  courts  of  justice  are  open  to  administer 
redress,  the  party  entitled  to  a  remedy,  or  to  a  just  de« 
mand,  who  will  not  pursue  it  within  the  tinies  mentioned 
in  the  act,  and  use  that  diligence  which  the  law  requires  of 
him  for  the  recovery  of  it,  in  such  cases,  the  statute  once 
beginning  to  run,  shall  run  on  until  the  party  is  barred  of 
the  right  or  remedy,  and  any  other  construction  of  the 
rule,  would,  in  my  opinion  be  subversive  of  every  prind*' 
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pie  of  justice.     For  it  surely  will  never  be  contended  that 
municipal  regulations,  or  local   statutes  can   control  the 
destinies  of  nations,  or  deprive  the    citizens  of  a  bellige- 
t*ant  of  rights  they  were  entitled  to  before   the   declaratioii 
df  wan     Is  it  not  more  consistent  with  reas-n  and  justice, 
that  such  riohts  should  remain  suspended,  till  the- storm  of 
war  shall  end,  and  peaCe  once  more  ^mile  upon,  and  hlesS 
contending  nations  ?  No  nitional  mind  can  refust-    its  rfs-. 
sent  to  the  affirmative  of  this  ]>roposition.     War,  it  is  ad- 
mitted on   all  sides,  cuts  off  all  friendly  intcr(:f)urse   be- 
tween the  citizens  and  subjects  of  contending  nations,  tmd 
shuts  up  the  courts  of  justice  against  the  dernands  ol  each 
other,  however  numerous  and  great  the  credits  or  credi- 
tors may  be.     It  is  an  event   that  the   creditors  could  not 
control,  and  over  which  the}'  had    no  power.     There  is 
no  default  in  them.     It  is  one  of  those   things   which 
P/owden  saya  co\x\d  not  be  avoided  by  foresight  or  dili- 
gence ;  and  when  such  things   happen,   the   law   will  not 
punish  a  man  for  it ;  for  if  the  law   should   punish  a   man 
for  an  accident,  or  for  an  event,  which  by  no  foresight  or 
diligence  could  be  avoided,  it  would    be   utterly    against 
reason.     Now  to  apply  these  principles  and  the    force  of 
this  reasoning  to  the  case  immediately   under  considera- 
tion, the  Law  of  Nations,  not  only  permits,  but   favors 
foreign  commerce ;  and  the  courtesy  of  nations   permits 
and  allows  contracts  for  merchandize ;  and   as   a   natural 
consequence,  the  right  of  recovering   debts.     For  exam- 
ple, a  man  in  South-Carolina,  contracts  a  debt  with  a  mer- 
chant in  England,  and    imports    his    merchandise  in  good 
order,  and  in  due  time,  agreeably  to  order.     Within  one 
month  after  this  contract  is  made,  war  is  declared  between 
Great  Britain  and  America,  (and  lasts,  we  will  suppose, 
for  five  years,  the  time  mentioned  in  the   act,)  at  the  end 
of  these  five  years,  peace   is  restored;    and  the  merchant 
in  England  calls  upon  his   debtor  in   South-Carolina  for 
his  money ;  no  says  the  debtor,  we  have  a  statute  in  force 
in   South-Carolina,   which   says,  all  debts,  not  sued  for 

withinfiveyears,  shall  be  for  ever  barred;  that  this  stat- 
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romantic  to  be  indulged  K^r  a  single  moment.  But  to  go 
one  step  further,  and  the  ni')re  immediately  to  apply 
PlcxvdciCs  rule ;  supp  se  for .  a  moment  it  were  pobsible 
to  call  up  the  membtrs  of  ;he  Legislature  of  17X2,  from 
their  slumbers  in  th^.  tomb,  and  that  they  were  present^ 
and  askt'd  PloivdcfCfi  question,  did  you  intend  that  the 
Statute  of  LimitatiuPiS,  you  have  just  passed,  should  bar 
foreign  merchants  of  their  actions  for  just  debts,  where 
they  h:\vv:  been  prevented  by  war  from  bringing  suits  for 
the  recovery  of  them  ?  I  presume  there  is  no  man  who 
hears  the  question  asked,  would  hesitate  a  moment  in 
concluding,  that  the  answer  would  hft  una  voce^  we  ha4 
no  such  intention.  It  was  only  designed  as  a  municipal 
regulation  among  the  inhabitants  of  this  province,  at 
the  time,  and  never  was  intended  to  bar  the  rights  of 
foreign  cr-ditors  from  the  recovery  of  their  debts. 

But  grjxnting  the  utmost  thnt  was  contended  for,  that  it 
was  intended  to  bar  foreigners  as  well  as  citizens  after  the 
limited  time  mentioned  in  the  act,  from  maintaining  suits 
at  law,  will  not  the  declaration  of  war  suspend  the  opera- 
tion of  the  act?  especially,  as  it  was  an  event  that  the 
legislature  of  1712,  could  not  have  foreseen  or  guarded 
ag.iinst,  or  indeed  if  it  could  have  been  foreseen,  it  did 
not  hy  with  a  colonial  legislature  to  have  regulated  com« 
merce  or  CL>mmercial  rights  ;  that  was  a  subject  for  the 
consideration  of  parliament,  the  supreme  legislature  of 
the  empire.  We  have  already  determined,  that  one  of 
the  clauses  in  the  executors  law  of  1789,  suspended  the 
operation  of  the  limitation  act;  as  it  prevented  a  maa 
from  suing  an  executor  until  after  the  expiration  of 
nine  months  from  the  death  of  the  testator,  although 
there  are  no  express  words  in  the  executor's  laM-  tQ 
that  effect.  Now  there  is  no  doubt  in  my  mind,  but 
that  the  a' t  of  congress  of  June  1812,  which  is  the 
supreme  law  of  the  land,  declaring  war  against  Great 
Britain,  is  perfectly  analogous  to  the  executor's  law" 
in  this  respect;  for  by  its  operation  it  prevented  British 
subjects  from  suing  during  the  war,  and  c^onsequently 
v/ns   as   much   a  suspension   of    the  limitation    act    as 
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express  words  could  have  made  it ;  for  by  the  act  of  war, 
our  courts  of  justice  were  shut  up  against  British  creditors, 
as  effeGtually  as  they  were  during  the  nine  months  by  the 
executor's  law  against  our  own  citizens.  So  covenants 
are  repealed  or  extinguished  by  arts  of  parliament^  as 
where  A.  covenants  not  to  do  any  thing,  which  it  was 
lawful  to  do,  and  an  act  of  parliament  comes  after  and 
compels  him  to  do  it,  the  statute  repeals  the  covenant.  So 
if  A.  covenants  to  do  a  thing  which  is  lawful,  and  an  act 
of  parliament  comes  'and  hinders  him  from  doing  it,  it  in 
like  manner  repeals  the  covenant,  f  Brewster  vs,  KitcheU^ 
Salk.  198,  5  Co,  r.  2  Bac.  m.J  Now  it  Is  evident  that 
privilege  allowed  to  aliens  to  bring  suits  for  recovery  of 
debts  amounts  to  a  covenant  on  the  part  of  the  state,  that 
it  shall  be  lawful  for  them  so  to  do.  And  the  language  of 
the  limitati*jn  act  is,  tliat  they  sh-^ll  do  so  within  five  years. 
But  if  an  act  of  conj^ress,  which  is  a  pj^ramount  act,  comes 
in  and  says,  they  shall  not  maintain  any  suit  during  time 
of  war,  which  the  dechiration  of  war  proclaims  to  the 
world,  surely  this  amounts  to  a  rt'p<  al  >r  suspension  of 
the  limitation  act,  (which  calls  upon  them  to  bring  suit 
within  five  years)  as  long  as  the  war  lasts,  as  effectually  as 
an  act  of  parliament  repeals  or  suspends  a  covenant 
solemnly  made  and  entered  into  under  the  hand  and  seal 
of  the  party.  To  give  it  any  other  construction  would  be 
the  extreme  of  injustice  ;  contrary  to  all  the  principles  of 
reason  and  equity  laid  down  by  Plowden^  TuofA  Coke  and 
the  other  authorities  quoted.  But  by  giving  this  con- 
struction to  the  act,  the  rigor  and  severity  of  the  text  of 
the  law  is  softened  :  it  is  reconciled  to  reason  and  justice, 
and  the  rights  of  innocent  individuals  abroad,  who  reposed 
faith  in  the  laws  of  our  country',  are  preserved  and  pro- 
tected by  it.  Courts  of  equitj*  have  likewise  given  this 
reasonable  construction  to  the  act  of  limitations ;  for  it 
has  been  determined,  that  if  the  statute  of  limitations 
attaches  upon  a  demand  pending  a  suit  in  equity,  the 
court  would  take  care  to  preserve  the  plaintiff's  right  and 
would  not  suffer  the  statute  of  limitations  to  be  pleaded 
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ABRAHAM  NOTT,  JOHN  S.  RICHARDSON. 

DAVID  JOHNSON,  DANIEL  E.  HUGER. 


George  Sawyer  ads.  ]oks  H.  Eifert. 

tVords  are  to  be  construed  by  a  court  and  jury  in  the  same  manner  aa 
they  were  or  ought  to  be  construed  or  undt  rstood,  by  the  pecson  to 
whom  they  were  spoken. 

A  person  may  convey  a  charge  of  felony  as  well  by  way  of  question  as 
by  direct  allegation,  and  must  always  be  a  question  of  construction, 
whether  such  is  his  meaning  or  not. 

In  an  action  of  slander,  evidence  of  the  plaintiff's  ^-eneralhud  character 
is  admissible  in  mitigation  of  damages;  but  evidence  of  a  particular 
crime  of  a  distinct  character  from  that  with  which  he  is  charged, 
-  committed  by  the  plaintiff,  is  inadmissible. 

X  HIS  was  an  action  of  slander,  tried  before  Mr.  Justice 
Huger^  at  Granby,  Fall  Term,  1820,  for  charging  the  plain- 
tiff with  having  stolen  iron  and  steel  from  the  dt  fendant. 
In  one  count  of  the  declaration,  the  defendant  is  charged 
with  having  spoken  the  words  by  way  of  interrogation, 
and  in  the  other  of  having  accused  him  directly  with  the 
felony.  The  words  were  proved  to  have  been  spoken 
interrogatively- 

And  when  the  plaintiff  had  closed  his  testimony,  the 
defendant  moved  for  a  nonsuit  on  the  ground,  that  the 
words  proved  were  not  actionable*  That  inotion  was 
overruled. 
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The  defendant  then  moved  for  leave  to  give  in  evidence 
the  general  character  of  the  plaintiff,  by  way  of  mitigation 
of  damages.     That  motion  was  also  overruled. 

He  then  moved  to  give  in  evidence  the  record  of  his 
conviction  for  perjury,  and  that  was  also  refused,  and  the 
plaintiff  obtained  a  verdict. 

This  was  a  motion  for  a  nonsuit  or  new  trial,  on  the 
following  grounds : 

1st. — Because  the  words  proved  were  not  actionable. 

2d. — Because  the  Presiding  Judge  refused  to  let  the 
evidence,  which  was  offered,  go  to  the  jury. 

Mr.  Justice  Nott  delivered  the  opinion  of  the  Court. 

It  is  now  very  well  settled,  that  ^:ords  are  to  be  con- 
strued by  a  court  and  jury  in  the  same  manner  as  they 
were  or  ought  to  have  been  understood  or  construed  by 
the  person  to  whom  they  were  spoken.'  A  person  may 
convey  a  charge  of  felony  as  well  by  way  of  question  as 
by  a  direct  allegation.  And  it  must  always  be  a  question 
of  construction,  whether  such  is  his  meaning  or  not. 
The  question  was  therefore  properly  referred  to  the  jury, 
and  the  motion  for  a  nonsuit  must  be  refused. 

The  motion  for  a  new  trial  admits  of  two  questions : 

1st.— Whether  the  defendant  ought  to  have  been  per- 
mitted to  give  the  general  character  of  the  plaintiff  in  evi- 
dence, by  way  of  mitigation  ? 

2d. — Whether  he  ought  to  have  been  permitted  to  give 
evidence  of  a  particular  crime  committed  by  him,  of  a 
distinct  character  from  that  with  which  he  was  charged  ? 

The  first  question  appears  to  me  to  be  settled  in  the  case 
oiBufordads.  M'Cluney,  C4  Nott  £5?  M ' Cord  26S  J  and 
on  grounds  perfectly  satisfactory  to  my  mind.  There  can 
be  nothing  more  unreasonable  than,  that  a  person,  who  by 
a  long  course  of  vice  has  proved  himself  to  be  so  destitute 
of  every  moral  principle  as  to  be  capable  of  committing 
any  crime,  should  be  entitled  to  recover  the  same  dama- 
ges in  an  action  of  slander  as  a  person  of  spotless  fame, 
merely  because  he  has  not  acquired  any  general  character, 
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with  regard  to  the  particular  criinr,  of  wliich  he  has' been 
accused*     It  is  within  our  daily  f  xpcrriv-nre,  that  there  are 
persons  in  every  comoiunity,  so  destitute  of  character,  or 
rather,  so  notorioiis  for  their  bad   characters,  as  to  furnish 
good  grounds  6f  belief,  that  they  are    capable   of  commit^ 
ting  many  offfinces^  of  which  they  may  never  have  been  ac- 
cused^ and  for  which  they  may  not  have  acquired  any  par- 
ticular character.  Suppose  a  person  who  had  l)ei-n  g'lilt)  of 
felony  and  robbery,  until  his  personal  safety  rendered  it 
necessary   that  he  should  banish  himself    from    society, 
should  live  in  the  woods  and  suppt^rt  himself  by  rapine  and 
plundc-r.     Would  any  one  hesitate    tobtiicve,    if  i^uch  a 
person    should  be  accused  ol   com mr. ting  a  rape,  or   of 
swearing  falsely,   that    he   was  bad   enough   to  do  either, 
yet,  in  an  action  of  slandtr  lor  such  a  charge,  if  the  testi- 
mony was  restricted  to  the    character  of  the    person  with 
regard  to  tliose  particular   crimes,  the    defendant  would 
probably  fail  in  his  proof.    But  I  will  illustrate  the  principle 
by  another  case,  which  I  believe  does  not  unfrequently  occur* 
There  are,  in  every  community,  men  who,  from  long  habits 
of  drunkenness,  rioting,  swindling,  stealing  and  associating 
with  rogues  and  felons,  are  considered  fit  instruments  for  the 
perpetration  of  any  crime.       Should    such     an  one   be 
brought  into  court  as  a  witness,  to.establish   the  innocence 
of  a  man  as  bad  as  himself,  perhaps    an  accomplice,  might 
not  any  one  believe  that  he  had  committed    perjury.     In 
an  action  of  slander  for  such  a  charge,  might  not  his  gene- 
ral character  be  proved  by  way  of   mitigation,  though  he 
tad  never  been  sworn  in  a  court   of  justice   before,   and 
therefore  never   could  have   been   suspected  of  such  a 
crime?  I   think  it   is  a  question,  respecting  which,  we 
ought  not  to  hesitate,  and  it  appears   to  me    that    the  law 
which  has  been  cited   to  prove   the  contrary,  establishes 
the  principle.     Mr.  Starkie^  in   hi&  treaties  on  Slander, 
says,  **  a  man  of  bad  character,  is   not  to   be    represented 
as  worse  than  he  really  is,  and   therefore  is    entill*^  d   to  a 
compensation  to  be  measured  by  the  excess,  beyond  what 

is   due  to  him,"  (299,  cited  in  Buford  &?  M'Cluney^l 
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Jjfvtt  (^  M'^Oord^  f  72.)  'What  doeg  he  mean  hy  sayiAg 
that  the  compensation  is  to  be  measured  by  the  excess  be- 
yond what  is  due  to  him,  if  the  defendant  be  not  permit<p 
ted  to  investigate  his  character  to  ascertain  how  far  the 
charge  has  exceeded  the  truth.  It  is  to  be  observed  that  this 
opinion  only  goes  to  allow  the  general  character  to  be 
given  in  evidence ;  but  not  particular  traits  in  his  characr 
ter  di&rent  from  that  charged.  It  is  true,  the  party 
whose  character  is  thus  attacked,  may  require  the  witness 
to  give  the  reasons  and  grounds'  of  his  opinion,  and  this 
may  lead  to  evidence  of  particular  facts.  But  that  is  for 
the  benefit  of  the  plaintiff,  who,  if  he  will  require  his 
character  to  be  particularly  investigated,  must  suffer  the 
materials  of  which  it  is  composed,  to  be  examined.  And 
if  when  his  whole  character  is  before  the  jury,  they  think 
it  to  be  so  bad,  that  it  cannot  be  injured,  they  will  and* 
ought  to  give  only  nominal  damages.  But  if  the  defend- 
ant  fails  in  that  part  of  his  defence,  the  plaintiff  will  have 
the  benefit  of  it. 

It  is  asked,  if  the  plaintiff  has  a  right,  on  his  cross  ex* 
^mination,  to  reduce  the  questions  down  to  the  particular 
instances  in  which  his  character  is  vulnerable,  for  what  pur- 
pose'will  you  go  into  an  investigation  of  his  general  charac- 
ter at  alt  ?  The  reason  is  obvious.  If  the  defendant  suc^ 
ceeds  in  establishing  the  general  character,  he  so  far  suc- 
ceeds in  the  object  of  his  defence.  But  his  attempting  to 
do  so,  will  not  preclude  the  plaintiff  from  disproving  the 
feet.  Proving  a  particular  defect  in  the  character  df  the 
plaintiff,  will  not  necessarily  operate  as  a  mitigation  of  the 
defendant's  offence*  It  wiH  be  a  matter  for  the  considera^ 
tion  of  the  J\|r)\  and  may  often  produce  a  contrary  effect* 
2d«  After  these  observations,'  it  would  seem  that  little 
seed  be  said  on  the  second  question.  The  evidence  of^ 
iered  of  a  parttoular  crime  was  properly  rejected.  A  per* 
son  cannot  be  supposed  prepared  to  answer  evidence  of  any 
particular  offence.  Besides,  the  fact  that  a  man  has  com- 
mitted one  crime,  does  not  f;umish  any  excuse  for  a  per- 
son maliciously  and  without  any  cause  of  suspicion^  to 
€harge  him  with  another.     It  is  oply  where  the   character 
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is  so  bad,  as  to  furnish  the  grounds  of  belief  that  h«  is^ 
capable  of  committing  any  crime,  that  such  evidence  is  t# 
be  allowed.  It  is  true,  the  extent  of  the  proof  candot  b«. 
seen  until  it  is  heard.  It  then  becomes  a  question  of  fact 
for  the  Jury,  who  will  give  it  the  weight  to  which  It  is 
entitled,  and  no  more. 

The  opinion  of  the  court,  in  the  case  of  Buford  and 
M'^Cluney^  was  delivered  by  myself,  and  if  there  is  any- 
thing  in  that  opinion  which  authorizes  the  inference,  that 
^  person  miy  say  before  a  tribunal  of  justice^,  *^I  did. 
utter  the  slanderous  words  charged,   they  are  not  true,  I 
never  heard  it  uttered  by  human  tongue,  that  the  party 
was  guilty  of  the  crime  'they  express ;  the  charge  arose 
in  the  wantonness  of  my  imagination,  and  was  uttered  in 
the  maliciousness  of  my  heart,  but  I  am  not  liable  to  dam- 
ages, because  the  plaintiff  is  not  a  man  of  good  general 
character,"  I  have  been  most  unfortunate  in  my  manner- 
of  expression ;  Or  if  I  have  conveyed  an  idea  that  the 
real  injury  done  to  the  character  of  a  person  should  be  the> 
only  rule  for  estimating  the  damages,  or  that  the  defendant 
may  plead  the  general  character  of  the  plaintiff,  in  justificja«  i 
tion  of  a  groundless  and  malicious  slander,  I  have  been 
equally  unfortunate.     And  I  avail  myself  of  this  opportu- 
nity to  remove  the  impression,     I   admit  that  a  person  of 
bad  character  may  be  unjustly  slandered,  and  may  be  en-  • 
titled  to  heavy   damages  for  such   slander.     But   I  hold^ « 
that  good  character,   either  general  or  special,  is  the  sub-  • 
stratuin  of  every  action  of  slander,  and  that  a  Jury  in  esti^  ^ 
mating  the  damages,  should  have  a  regard,  as  well  to  the 
character  of  the  plaintiff,  as  to  the  malice  of  the  defendant. 
And  that  a  woman  ought  not  to  be  taken  from  the  stews 
and  brothels  of  a  town,  to  be  placed  along  side  of  the  most 
respectable  ladies,  who  equally  adorn  our  drawing  rooms 
and  our  churches.     Nor  that  the  high  priest   of  vice  and 
corruption  should  be  ranked  with  the  pious  Priest  of  the 
Parish,  or  the  respectable  Bishop  of  the  Diocess.     Where 
a  person's  character  is  such,  tha.t  he  cannot  safely  trust  it 
to  a  Court  and  Jurj-,  slander  can  do  bim  hut  little  ii>jury*  . 


51&  Columbia,  1880, 

^nd  a  person  wh'j  ib  Ji^ither  ashamed  nor  afraid  to  ex^ 
pose  his  character  to  the  eye  of  the  public,  ought  not  to  be 
permitted  to  shelter  it  under  the  forms  of  law  from  the 
eye  of  a  Jury, 

I  am  of  opinioi)  that  a  pew  trial  ought  to  be  granted  oa 
the  ground,  tliat  the  evidence  of  general  character  was  re- 
fused. . 

Justices  Colcock  ^nd  HichardsoTiy  concuxttd* 

•   Justice  Ganttj  dissented. 

Baitsket^  for  the  motion. 
A.  P.  Butler,  contra. 

John  F.  Wallace  vs.  Isaac  Frazi^r. 

"Where  a  vendor  givcR  a  written  warranty  of  soiindness  of  a  negro^ 
whidi  ftt'tt  I  wards  is  found  to  be  unsound,  it  is  immaterial  whether  the 
vendee  kntw  of  the  unsoundness  or  not;  it  is  a  mere  matter  of  con«- 
tract,  and  the  vendee  js  entitled  to  recover  the  difference  between 
the  vahie  of  \\\c  negro,  if  sound,  and  his  actual  deterioration  by  the 
unsoundness. 

Where  a  warranty  of  the  soundn'?ss  of  a  negro  is  given,  whirh  afterwards 
proved  to  be  injured  from  25  to  30  per  cent  by  disease,  and  the 
jury  give  mere  nominal  damages,  a  new  trial  wi\]  be  aw^ed. — f^J 

X  HIS  was  an  action  of  assumpsit,  tried  at  Columbia, 
Spring  Term,  1820,  on  an  express  written  warranty  of  the 
soundness  of  a  negro. 

.  The  plaintiff  provtd  the  sale,  the  warranty,  aad  the 
unsoundness. 

The  defendant  then  offered  testimony  to  prove,  that  the 
plaintiff  was  apprised  of  the  unsoundness  when  he  pur- 
chased ;  that  testimony  was  objected  to  by  the  plaintiff's 
counsel,  but  was  admitted  by  the  court.  It  then  appeared" 
by  the  evidence,  that  the  negro  had  a  sore  on  his  leg, 
which  was  represented  to  be  of  recent  origin,  and  from  its 
extcrnul  appearance,  was  not  calculated  to  induce  a  belief, 
that  it  would  essentially  impair  his  valu^.     The  plaintiff 
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however,  being  suspicious  of  it,  required  the  warranty 
which  was  entered  into.  It  also  appeared  afterwards, 
that  the  negro  had  been,  for  some  time^'previous  to  the 
sale,  under  the  hands  of  a  doctor  who  pronounced  it  to  be 
a  Tvkite  swellings  and  that  it  would  probably  be  incurable, 
and  that  It  lessened  his  value  from  25  to  30  per  cent.  It 
was  proved,  that  he  continued  in  the  same  situation  up  to 
the  time  of  the  trial. 

The  jury  found  a  verdict  of  one  cent  for  the  plaintiff, 
and  this  was  a  motion  for  a  new  trial,  on  two  grounds  : 

1st. — Because  the  Presiding  Judge  permitted  impro- 
per evidence  to  be  given  to  tht-  jury. 

2d. — Because  the  verdict  was  contrary  to  evidence. 

Mr.  Justice  Nott  ddivcred  the  opinion  of  the  Court. 

The  view  which  the  court  has  taken  of  the  second 
ground  made  in  this  case,  renders  i^  unnecessary  to  decide 
the  first,  and  the  diversity  of  opinions  prevailing  in  the 
court  respecting  it,  renders  it  inexpedient,  that  I  should 
express  my  own. 

Both  parties  were  aware  of  the  unsoundness  at  the  time 
of  the  contract,  but  both  perhaps  ignorant  of  the  extetrt  of 
the  injury.  Hence  the  cause  and  the  necessity  of  the  war- 
ranty to  indemnify  the  purchaser  against  the  possible  and 
even  probable  result,  that  it  might  become  (as  it  actually 
has)  permanent  and  incurable.  It  was  a  matter  of  con- 
tract on  the  part  of  the  defendant,  and  whether  the  plain- 
tiff kn(*w  of  the  unsoundness  or  not,  was  immaterial ;  the 
defendant  is  hound  to  perforn>  his  contract.  If  it  had 
been  an  implied  warranty  arising  from  the  soundness  of 
price,  it  would  have  been  rebutted  by  the  plaintiff^s 
knowledge  of  the  fact,  or  if  it  had  been  the  object  of  sense 
alone,  as  the  total  loss  of  a  leg  or  an  eye,  &c.  it  would  not 
have  been  embraced  in  a  general  warranty ;  but  being  a 
case  in  which  great  skill  and  judgment  were  required  to 
be  exercised,  it  must  be  considered  as  coming  within  the 
wnrranty  unless  a  special  exception  had  been  made,  bein^ 
^  plain  matter  of  contract,  the  ternis  of  which  were  dtipu- 
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hted  by  the  patties  th^rtnsclves,  the  difference  between  the 
value  of  the  negro,  if  sound,  and  his  value  in  the  situatioQ 
which  he  was,  became  the  rule  by  which  the  damages 
ought  to  hive  been  estimated.  The  testimony  on  the 
point  was  clear  sfnd  uncontradicted,  and  the  jury  were  not 
authorized  to  disregard  it  and  adopt  an  arbitrary  rule  of 
tfaeir  own,  unsupported  by  any  testimony.  1  he  verdict 
was  clearly  against  evidence,  and  a  new  trial  must  be 
granted. 
Justices  Cokock^  Richardson^  and  Huger^  concurred. 

Nott  &?  MTCord^  for  the  motion. 
Starke^  contra. 

C^^ — J'  "^^  Walus  V*.  Isaac  Fbaztek. 
CoLuaiBTA»  Mat  Tebm,  1821. 

Tried  before  Mr.  Justice  Gantu  at  Columbia. 

This  was  an  action  to  recover  damages,  by  reason  of  the  unsound- 
Aess  of  a  negro,  sold  by  the  defendant  to  the  plaintiffy  for  %  320^ 
and  wurranted  to  be  sound. 

A  new  trial  had  been  before  ordered ;  and  the  evidence  adduced, 
was  ver>'  nearly  the  same  as  upon  the  former  trial,  need  not  be  recited 
particularly  again.  The  negro  was  proven  to  hare  been  unsound  from 
a  permanent  swelling,  and  the  witnesses  said,  as  before,  that  bis  value 
was  less  by  T«ason  of  that  swelling,  than  it  would  be  if  perfectly  sound, 
by  about  twenty-five  per  cent,  or  thirty  per  cent.  But  it  was  also 
psoven»  that  he  was,  notwithstanding  the  swelling,  now  worth  g450, 
and  that  the  plaintiff  had  confessed  that  the  defendant  had  offered  to 
sescind  the  contract  before  the  suit  was  brought. 

The  Jury  again  found  a  verdict  for  one  cent  damages  ;  and  the  mo- 
tion was  for  &  new  trial,  upon  several  grounds.  But  the  only  one  relied 
upon,  wasy  that  in  as  much  as  the  Court  set  aside  the  same  verdict  be- 
fore given,  upon  similar  testimony,  the  Court  will,  for  the  reasons  given 
for  the  new  trial  before,  now  order  a  third  trial. 

Mr.  Justice  Bichardson  delivered  the  opinion  of  the  Court. 

There  can  be  no  doubt,  that  the  plaintiff' is  entitled  to  a  verdict,  but 
for  how  much,  is  uncertain.  It  seemed  unreasonable,  that  the  Jury, 
upon  such  testimony  should  give  but  one  cent,  and  a  new  trial  was 
ordered.  But  as  two  Judes,  have,  upon  the  same  testimony,  drawn  the 
flame  concluaion  upon  a  matter  of  fact ;  as  they  both  have  literally 
supported  the  law  in  finding  for  the  plaintiff;  and  as  we  can  lay  down 
no  rule  for  measuring  the  verdict  with  precision;  as  the  plaintiff  has 
in  fact,  not  lost,  but  gained  by  the  contract,  substantial  justice  does 
not  require  that  he  should  have  a  second  new  trial.    H«:  relies  upon  the    * 
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tetter  of  hiscontrsict,  not  upon  the  actual  loss  he  has  suffered,  and  al^ 
though  he  is  entitled  to  a  verdict;  >et,  to  what  amount  is  uncertain. 
For  the  opinion  of  tlic  witnesses,  was  by  no  means  inaperative  upon  the 
Jury,  though  from  the  strength  of  their  testimony,  it  was  just  to  aHbrd 
a  second  opportunity  for  greater  consideration. 

In  such  a  case,  I  am  disposed  to  say,  with  Lord  Man^eldf  in  Fam* 
•well  V9.  Chujfet/f  CBurv,  54i^J  *•  a  new  trial  ought  to  be  granted  to  attain 
real  justice;  but  not  to  gratify  litigious  passions  upon  every  point  of 
tummumjusV 

The  Judge  in  that  case,  cites  many  instances  of  verdicts  against  both 
the  strict  rule  of  law,  and  the  evidence,  where  the  Court  would  not 
grant  a  second  chance  of  success  to  a  hardacvion.  And  though  I  woul4 
not  char^  tlic  plaintiff  with  an  unconscionable  act  in  demanding  bi4 
strict  leg^l  rights,  yet  lus  claim  being  undefined  in  amount,  and  ia 
being  proven,  that  he  would  not  give  up  his  original  contract,  and  is 
a  real  gpiiner  by  it,  I  can  perceive  no  sufficient  reason  for  giving  him  a 
third  chance,  not  merely  to  recover  a  verdict,  but  to  augment  his  dama« 
ges  to  an  amount,  which  it  does  not  appear  be  ever  did  actually 
sustain. 

The  motion  is  therefore  dismissed. 

Justices  Colcock,  Ganit  and  Johnson,  concurred. 

JVoU  ^  M '  Cord,  for  the  motion. 
Stark,  contra. 


Daniel  M'Clarin  vs.  Wilson  Nesbit. 

Nothing  but  gold  or  silver  is  a  legal  tender,  under  the  constitution  of 
the  United  States* 

1\UL£  on  the  sherifTof  Spnrtanburgh  district. 

In  this  case  an  execution  for  g  —  had  issued,  %vith 
special  directions  to  the  shcriflT  to  receive  in  satisfaction 
thereof,  only  silver  or  gold.  He  proceeded  to  make  the 
money,  and  received  from  the  defendant  the  full  amount 
of  iJie  execution  in  cents  the  coin  6f  the  United  States, 
which  he  tendered  to  the  plaintiflF,  who  refused  to  receive 
the  same,  on  the  ground,  that  they  were  not  a  legal  tender. 

The  circuit  court  decided,  that  they  were  a  legal  tender, 
and  discharged  the  rule. 

A  motion  was  now  made  to  reverse  that  decision,  on 
the  following  grounds,  viz* 
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Ist,— That  nothing  but  goH  or  silver  is  a  legal  tender, 
under  the  constitution  of  the  United  Stales  :  And 

2d.-— That  if  congress  have  the  power  under  the  con- 
stitution to  make  any  other  coin  a  legal  tendtr,  they  have 
not  done  so,  and  therefore  cents  are  not  a  legal  tender. 
-  Before  I  proceed  to  the  Consideration  of  the  first  and 
principal  ground,  in  this  case,  I  will  briefly  observe  on 
the  second  that  if  congress  can  create  a  legal  tender,  it 
must  be  by  virtue  of  the  "  power  to  coin  money ^^'  for  no 
where  in  the  constitution  is  the  power  to  make  a  legal 
tender  expressly  given  to  thtna,  nor  is  there  any  other 
power  directly  given,  from  which  the  power  to  make  a 
legal  tender,  can  be  incidentally  deduced.  If  however  the 
power  to  coin  money  include  the  power  to  make  a  legal 
tender,  the  money  coined,  if  not  restrained  by  congress, 
must  be  a  legal  tender  ;  for,  if  this  were  not  so,  some  fur- 
ther act  than  coining  money  would  be  necessary  to  making 
a  legal  tender ;  and  for  thsit  further  act  there  is  no  autho- 
rity in  the  constitution.  I  shall  conclude  then,  that  cents 
coined  by  the  United  States,  are  a  U  gnl  tender,  as  they 
liave  not  been  restrained  by  act,  if  it  shall  appear,  that  the 
power  to  coin  money  includes  the  power  to  giake  a  legal 
tender. 

1  shall  now  proceed  to  the  consideration  of  the  first 
ground,  which  is  in  substance  a  negation  of  the  power  to 
make  a  legal  tender  s^  incidental  to  the  power  of  coining 
money. 

The  constitution  of  the  United  States  is  so  elementary 
in  Its  provisions;  it  is  so  unlike  those  instruments  for 
which  the  common  law  has  provided  rules  of  construction, 
that  a  court  must  always  feel  itself  embarrassed  whenever 
called  upon  to  expound  any  part  in  the  smallest  degree 
doubtful.  Subject  it  to  the  rules  which  govern  penal 
statutes,  and  its  active  energy,  if  not  its  vital  principle, 
must  be  destroyed.  Apply  to  it  the  lacitqdinnrian  rules 
by  which  remedial  statutes  are  construed,  and  it  ik'HI  be 
difficult  if  not  impossible  to  avoid  the  exercise  of  legisUtive 
discretion.     There  are  indeed  a  few  rules  furnished  by 
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the  constitution  itseU',  and  l>>  extemporaneous  expositions 
'  sanctioned  by  subsequent  judiciil  dc».isionr,  nr  loiig  a*  qui- 
escence that  aiTords  soniethi:»^  like  a  iauit  to  jdiliiivii  «iis- 
cretion;  but  still  there  is  left  a  field  sufln:ientl;.    'M     >ive 
to  awaken  the   apprehensions  of  thosf'   who  are  hatii,  illy- 
governed  by  precedent.     I  have-  however  the  consolation 
to  reflect,  that  the  opinion  1  am  now  about   to  pronounce, 
5s  not  only  sanctioned  by  a  mnjority  of  this  court,  but  that 
there  is  a  higher  tribunal  before  which  it  may  be  reviewed, 
and  by  which  it  must  be  sanctioned  b^fr^re  it  can  become 
the  law  of  the  lanc^;  a   tribunal  so  wtll  composed  t*«  tp 
promise  the  most  satisfactory  decision,  and  of  jurisdiction 
so  enlarged  as   to  insure  universal  attention*     Should  it 
err,  it  would  be  soon  known  to  those  with  whom  the  ulti- 
mate power  of  correction  is  lodged,  and  who  best  know 
how  and  when  to  apply  it. 

At  common  law  only  ffoici  and  silver  were  a  legal  ten- 
der. C2  Inst,  577, J  In  England  copper  farthings  and  half 
pence  were  made  a  legal  tender  under  the  value  of  six 
pence  by  proclamation  of  Charles  II,  and  by  the  14 
George  III,  c.  42,  Silver  coin  was  limited  as  a  legal  ten- 
der to  suras  under  25/.  and  Gold  became  the  legal  tender 
for  all  sum§  of  and  above  25/. 

In  this  state  (where  the  common  law  has  been  expressly    • 
adopted)  anterior  to  all  legislative  and  constitutional  pro- 
visions on  the  subject^    Gold  and  Silver    were  tht  only 
legal  tenders*     On  the  6th  February,  1/52,  the  legislot'^re 
passed  the  following  act:    "Whereas  bills  of  crec'ir  or 
paper  money  issued  either  by  the  legislature  during  the 
former  government  under  the  king  of  Great  Britain,  or  by 
the  provincial  congress,  or  by  the  legislature  of  this  state, 
or  by  the  continental  congress,  were  made  and  established 
by  law,  to  be  a  good  and  legal  tender  in  payment  of  all 
debts  and  demands  throughout  this  state ;  and  whereas,  at 
present,  the  said  laws  are  found  inconvenient.  Be  it  enacted^ 
that  from  and  after  the  passing  of  this  act,  no  bill  or  bills 
of  credit,  or  paper  currency  whatever,  are  deemed  andl 

received  as  a' legal  tender."    (^P.  Laws  306. J    From  the 
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passage  bf  this  act  toihe  adoption  of  fhetbmtitutraii^if^ 
the  United  States,  the  only  legal  tenders  m  this  state  were 
gold  and  $iher^  and  those  were  so  by  virtue  of  the  conrnion 
iatr.  •  Prior  to  the  adoption  of  the  constitution  <rf  the 
United  States,  the  states  respectively  possessed  and  ex- 
ercised jurisdiction  over  the  "legal  tcmder.**  In  this 
Mate,  anterior  to  the  act  of  17S2,  the  legislature  at  differ- 
tat  periods  adopted  differetit  legal  tender^ ;  and  h  is  to  he 
bbserved^  that  so  completely  was  this  power  regarded  as 
in  the  states,  that  wheti  congress  wished  their  bills  to  be  a 
legal  tender,  they  were  obliged  to  apply  to  the  different 
Mates,  to  have  them  so  made,  which  was  done  in  this  -state 
■by  act.  This  power  though  much  abused  was  never 
•denied  to  be  in  the  states,  until  the  adoption  of  the  oon- 
'stitution. 

By  the  articks  of  confederation,  agreed  to  in  1778^ 
'many  years  before  the  adoption  of  the  constttcttion,  the 
power  of  coining  money  and  regulating  the  value,7iot  only 
•^f  their  own  coin,  but  the  coin  strucfk  by  the  different 
States,  (see  4lh  Sec.  of  the  9th  Article)  was  ekpvessly  given 
t6  Congress^  and  yet,  daring  the  existence  of  the  confede* 
tation,  the  -states  exercised  jurisdiction  -over  tjielegd 
tender. 

It  hasheen  contended^  ihat  under  the  ardclestif  con- 

*  federation.  Congress  did  possess,  by  virtue  of  the  power 
to  coin,  the  power  of  making  a  legal  tender,  although  the 

*  states  also  possessed  the  power  to  make  a  legal  tender. 
In  other  words,  the  states  possessed  the  power  of  de« 
daring  what  ^odd  be  a  legal  tender  ;  and  yet  Congress 

-possessed  the  ptjwer  off  declaring  that  something  else 
should  be  the  legal  tender.  Woulti  not  the  existence  of 
such  powers  Involve  as  great  atl  hiconsistency,  as  that 

*  Congress  should  have  the  power  to  estaUish  a  Bank,  and 
the  States  of  preventing  or  defeating  its  establishment? 
If  Congress  did  not  possess  the  power  of  creating  a  legd 

'  tender  under  the  confederation,  tlhey  do  not  possess  the 

':  power  under  the  constitution,  for  the  grant  in  bothinstra- 

mcntBisthc^Hne;  *^to  coin  money.**    The  states  have 


been  limited  in  their  exercise  of  power  ov^r  the  ItfpX  t^a» 
der  to  gold  and  silver,  but  U  doe^  not  follow,  becai^i^ 
power  has  been  taken  from  the  atate^,  it  ha%  been  ^ivofo  tp 
Congress.   The  states^are  prohibited  from  pa^si^s;  t^  pQ&t 

facto  laws,  impairing  the  obligalian  of  contraQts.  Cqp^ 
gress,  however,  does  not  therefore  pes^e^s  the  power  -qjE 
doing  so.  Congress  possesses  no  power  that  is  not  e^ 
presaly  given,  or  which  is  not  necessary  and  proper  to  the 
carrying  into  execution  of  some  power  expressly  given* 
The  people  then  have  thought  proper^  and  I  think  wisely, 
to  retain  in  their  own  hands,  or  at  least  to  withhold  from 
Congress  and  the  state  governments  certain  powers  which 
appertain  to  sovereignty.  They  have  said  neither  shaUgrant 
a  title  of  nobility,  nor  pass  any  Bill  of  Attainder  or  est  post 

facto  ]aw^  impairing  the  obligations  of  contracts;  and  if 
my  construction  of  the  constitation  be  not  incorrect,  they 
have  farther  said,  that  nothing  but  gold  and  silvei^^eoin 
shall  be  a  legal  tender  for  the  payment  of  debls.  Tl^ 
l^guage  of  the  Ipth  Sec.  of  the  1st  Article,  is,  ^^  no  state 

.  aball  make  any  thing  but  gold  and  silver  coin  a  legal  ten- 

.  der  in  the  payment  of  debts*^'  The  language  of  the  5th 
clause;  of  the  8th  Sec.  of  the  1st  Article,  is^  ^^  Congress  shall 
have  power  to  coin  money  and  regulate  the  value  thereof.'' 

.  Construe  the  two  se^ctions  together,  and  the  constitution 
appears  to  intend  to  limit  the  power  of  the  states  over  the 
legal  tender  to  gold  and  silver,  and  to  give  to  Congreas, 
the  power  of  coining  gold  and  silver.  This  construction 
is  further  supported  by  the  two  following  considerations : 
1st,  One  of  (he  great  objects  which  led  to  the  adoption  of 
the  constitution  was  the  annihilation  of  a  spurious  curi* 
rency,  which  had  for  years  aflUcted  the  people  of  this 
country.  Give  to  Congress  the  power  of  making  a  legal 
tie^der,  and  you  but  change  the  hand  from  which  the  af*- 
iliction  is  to  proceed ;  so  construe  the  constitution  aa  to 
restrict  the  legal  tender  to  gold  and  silver,  andxone'of  the 
great  objects  for  which  it  was  qrdained,  is  accomplished. 
2d,  The  constitution,  no  where  gives  to  Congress  imy 

'  control  over  contracts.  It  is  indeed  scrupulously 
avoided.    If,  however,  they  derive  the  power  of  making 
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a  legal  tender  from  the  power  of  coining  money,  they  m- 
*    directly  obtain  that  which  was  intended  to  be  wiiliK^  id. 

From  every  view  I  have  been  able  to  take  of  this  sab- 
ject,  I  am  saiisfied  that  it  was  not  the  intention  of  the 
framers  of  the  constitution  to  give  to  Congress  the  power 
of  making  money ;  they  have  only  been  intrusted  with  the 
power  of  coining  that  which    was  money,  gold  and  silver^ 

The  decision  of  ihe  Circuit  Court,  must,  therefore  be 
reversed. 

Justices  Cplcock  and  Richardaon^   concurred. 

Mr.  Justice  y^?/???^^^  dissented. 

Mr.  Justice  Nott^ 

f  concur  in  the  conclusion  of  this  opinion  ;  but  I  am  not 
prepared  to  say,  that   Congress  may  not  make  copper  a 

tender. 

Starky  for  the  motion* 
•  Davisy  contra. 

James  Rainwater,  jun.  vs,  Isaac  Durham. 
An  infant  is  only  liable  in  his  contracts  for  necessaries,  and  a  horse  will 

not  be  included  in  that  denominaiion. — f^O 
although  an  infant  is  liable  for  necessaries,  yet  only  their  value  can  be 

recovered. 

Motion  for  a  new  trial. 

This  was  an  action  of  assumpsit,  on  a  promissory  note, 
for  ninety  dollars,  to  which  the  general  issue  was  pleaded. 

It  appeared,  from  the  evidence,  that  the  note  w^s  given 
for  a  horse  ;  that  at  the  time  of  the  purchase,  the  defend- 
ant was  a  minor  and  had  married  and  lived  on  a  piece  of 
land,  where  he  supported  himself  by  farming.  The  horse 
purchased  was  the  only  one  owned  by  the  defendant,  and 
was  not  worth  mor^  than  half  the  price  given  for  it, 

A  verdict  was  had  for  the  plaintiff,  and  a  motion  was 
made  for  a  new  trial,  on  the  following  grounds  : 

1st. — That  a  horse  is  not  a  necessary,  and  therefore  the 
defendant,  being  an  infant,  is  not  liable  for  the  purchase 
money. 
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<fid. — That  if  a  horse  be  a  necessary,  the  infant  is  only. 

liable  for  its  value. 

Mr.  Justice  Huger  delivered  the  opinion  of  the  Court. 
On  the  first  ground  I  have  felt  some  difficulty.  The  En- 
glish decisions  have  latterly  very  much  enlarged  the  circle 
ornecessaries  for  an  infant.  In  the  case  of  Hands  &f  Slaney^ 
(%  T.  R.J  it  was  decided,  that  a  livery  for  a  servant  was 
necessary  to  an  infant,  who  was  an  officer  in  the  army.  A 
case  is  said  to  have  been  decided  by  Mr.  Baron  Clarke^ 
and  referred  to  in  Bull  N.  P.  l54,  in  which  it  was  ruled^ 
that  sheep  were  necessary  to  an  infant,  who  was  a  farmer* 
But  with  this  case  I  am  not  satisfied,  nor  do  the  English 
courts  appear  to  have  been  satisfied  with  it.  In  the  cAse 
of  Why-wall  vs.  Champion^  (Strange  1083, J  it  was  ruled, 
that  goods  furnished  an  infant  who  was  a  shop  keeper 
were  not  necessary.  And  in  the  case  oiDirth  vs.  Ketghley^ 
it  was  decided,  that  the  work  done  for  a  glazier  and  pain- 
ter, who  was  an  infant,  although  done  to  articles  in  the 
way  of  his  trade,  was  not  within  the  meaning  of  the  term 
necessary.  The  object  of  the  law  is  to  guard  the  infant 
against  his  supposed  indiscretion.  To  render  him  liable 
however  for  the  contracts  that  may  be  supposed  necessary 
to  a  farmer,  a  trader,  or  glazier,  is  to  attribute  to  him  a 
discretion  which  negatives  the  presumption  of  law.  I  am 
of  opinion,  that  the  horse  was  not,  in  this  case,  such  a 
necessary  as  entitled  the  plaintiff  to  a  recovery. 

On  the  second  ground,  I  will  only  observe,  that  could 
the  rule  have  been  so  far  stretched  as  to  include  a  horse 
within  necessaries,  the  defendant  would  have  been  only 
liable  for  the  value  of  the  horse.  The  motion  is  therefore 
granted. 

Justices  Colcock  and  Richardson  concurred. 

Justices  Johnson  and  Gantt  dissented. 

^a.  J— Freeman  va.  Hurst,  1  T.  R.  40.  Reeve's  Dom.  Hcl.  227. 
578.  Query  ?  Wli ether  an  infant  can  bind  Iiimself  at  all  by  a  note  for 
necessaries  •'  See  Williamson  vs.  Watts,  1  Camp.  N.  P.  552.  Swasey  t8. 
Admor.  Vanderheydcn,  10  John.  33»  R. 
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}OBK  SiNGUTQK  VS.   COMMISSIONERS    OJ    THE    RoAS>S. 

Tbe  act  of  1788  ^ves  the  Cororoissionen  of  tbe  Roads  no  power  to  lay 
out  voada  for  individuals. 

And  if  tbe  act  of  1788  had  given  the  Commissioners  power  k>  Uy  oat 
roa&  for  individuals,  it  would  be  limited  to  such  roads  as  are  n^ces- 
tartft  and  could  not  be  extended  to  such  as  are  only  convenient. 

Tbe  wold  path  in  old  acta  of  asaenibly  is  synonimoos  with  road. 

J.  HIS  waft  an  action  of  trespass,  qvare  ciausum  fre^iij 
brought  m  the  ckcuit  court,  at  Sumttr. 

In  this  ca^e  it  appeared,  that  yohn  W.  Reea  was  the 
owner  of  a  plantation  from  which  there  was  a  way  long 
established,  kading  to  the  public  road,  between  Camden 
sad  Charleston.  A  way  however  through  the  plantation  of 
the  plaintiff  would  have  been  shorter  and  more  convenient 
to  Mr.  Re€$.  He  accordingly  applied  to  the  Commission- 
<ir«  of  the  Roads,  for  such  a  way.  They,  without  the  con- 
sent of  the  plaintiff  and  without  a  tender  of  compensauon, 
bad  the  road  opened,  on  which  the  plaintiff  brought  the 
present  action. 

A  nonsuit  was  ordered  by  ttie  Presiding  Judge,  on  the 
ground,  that  Hat  Commissioners  of  the  Roads  have  the 
power  to  grant  to  one  individual  a  road  through  the  plan- 
tation of  another.  From  this  decision  an  appeal  is  now 
made  on  the  following  grounds,  viz. 

Ist.-— The  act  of  1788,  under  which  the  Commissioners 
pretended  to  act,  gives  them  no  power  to  lay  out  roads  for 
iiMUvidaals. 

2d.-*-If  such  power  be  granted,  it  is  limited  to  such 
roads  as  are  necessary,  and  cannot  be  extended  to  such  as 
are  oidy  convenient. 

3d. — If  this  power  be  granted,  it  is  void,  being  contrary 
tx)  the  constitution  and  magna  charta, 

Mr.  Justice  Huger  delivered  the  opinion  of  the  Courts 
I  shall  proceed  to  examine  these  different  grounds,  in 

the  order  they  have  been  submitted. 

The  words  of  the  act  of  1788,  are, "  Commissioners  are 

hereby  authorized  and  required  to  lay  out,  make  and  kee^ 
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in  repair  all  such  high  roads,  private  palhs,  t)t4dges,  &c. 
as  have  been  or  shall  be  established  by  law,  <jr  as  they 
s^all  judge  necessary  in  their  several  parishes  and  dis* 
tfricts."     The  road  in  question  is  iiot  a  high  road;  and 
onder  the   act,  the  only   enquiry  thenSs,  what  was  in- 
tended by  ^^  private  pathV*     Path  is  constantly  «ised  4tt 
our  old  acts  as  synonymous  with  road;  as  in  the  act  of 
1741  and  ^42,  the  way,  leading  to  Palmer^s  ferry,  is  called 
a  road  or  path.   And  until  within  a  very  few  years,  it  wa* 
the  custom   of  a  large. portion  of  the  populadon  -of  this 
state,  to  use  the  term  path  to  the  exclusion  of  roiuis  tfatt 
pubHc  road  was  culled  the  public  path^  m  private  roads 
were  called  private  j^-i-'-^'     i  h.^  tenvi  path  being  thus 
understood,,  the  Commissioners  are  authorized  and  re* 
quired  to  lay  out,  make,  and  repair  such  public  and  pri* 
vate  roads  as  they  may  think  necessary.     Now  a  public 
road  is  a  way  through  the  state,  or  from  town  to  towi^ 
and  a  private  road  is  a  way  from  public  road  to  public 
road,  or  from  the  public  road  over  a  neck  of  land,  towards 
its  extremity,  all  of  which  are  used  by  the  public,  «nd 
therefore  the  Commissioners,  who  are  .public  agents,  are 
required  to  make  and  keep  them  in  repair.     But  ways 
which  lead  from  public  or  private  roads  to  the  habitations 
of  individuals  are  avenues  not  intended  for  public  use, 
but  for  private  purposes,  and  as  such,  not  under  the  man- 
agement of  the  public  agents,  the  Commissioners,  but  are 
made  and  kept  in  repair  by  the  individuals,  to  whose 
use  they  are  exclusively  appropriated. 

But  if  the  power  of  making  and  keeping  in  repair 
avenues  or  ways  leading  from  public  roads  to  the  habita- 
tions of  individuals,  had  been  given  by  the  act  of  '88,  it  is 
expressly  limited  to  such  as  are.  necessary,  and  is  not 
extended  to  such  as  are  only  convenient.  The  road  in 
question  may  have  been,  and  probably  wps,  more  conveni- 
ent than  the  old  road,  but  cannot  be  regarded  as  necessary, 
in  as  much  as  the  old  road  not  only  afforded  an  otrtlet 
from  the  plantation  of  Rees^  but  was  in  fact  the  shortest 
to  market,  that  is,  to  Charleston.    But  whether  the  road 
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be  necessary  or  not,  is  a  q  ustion  of  fact  which  ought  to 
have  been  submitted  to  the  jury  ;  the  nonsuit  must  there* 
fore  be  set  aside* 

Tlie  third  ground  taken  in  the  brief,  I  understand,  was 
overruled  by  this  court  on  a  former  occasion.  C^J  ' 
have  been  unable  to  find  the  decision  referred  to  from  the 
difficulty  of  searching  the  massy  volumes  of  manuscript 
reports  in  which  all  the  decisions  of  this  court,  prior  to 
1818,  arc  buried,  and  from  which  they  may  never  arise, 
unless  aided  by  a  regularly  appointed  reporter.  I  cannot 
however  forbear  the  expression  of  the  hope,  that  when 
minutely  examined,  the  decission  alluded  to,  will  be  found 
less  at  variance  with  the  provisions  of  the  constitution  and 
oi  magna  charta^  than  I  at  present  apprehend.  But  on  this 
point,  it  is  now  unnecessary  to  express  anopinion* 

The  motion  is  granted. 

Justices  Ganit  and  Nott^  concurred. 

Justices  Colcock  and  Johnson^  dissented. 

Blanding-y  for  the  motion. 
JUayranty  contra* 

fa,  J — See  the  cases  of  Withers  vs.  ComTnissioners,  1  vol.  MS.  opin- 
ions Const.  Court,  Columbia,  p.  102,  k  State  vs.  Singleton,  Ditto  643. 
Also,  Fold  vs.  WhiUker,  1  Nott  &  M'Cord  5.  Starke  vs.  M'Gowcn, 
Ditto  392.  R. 


John  Thomas  et  aL  vs»  Harmon  Geiger  &  Williahc 
Geiger. 

The  defendant,  in  an  action  of  trespass  to  try  title,  cannot,  after  a  re- 
covery agfainst  him,  in  turn  become  plaintiff,  and  sustain  a  second 
action  to  try  title. 

JWLOTION  to  reverse  judgment  on  demurrer. 

This  was  an  action  to  try  the  title  to  350  acres   of  land 
in  Lexington  district. 
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The  defendants  pleaded  the  general  issue,  and  a  special 
plea  in  bar.     The  special  plea  stated,  that  the  defendants 

were  the  purchasers  of  the  land  in  question,  from , 

who  recovered  it  in  an  action  of  trespass,  to  try  title,  in- 
stituted by  them  against  the  present  plaintiff,  in  the  Court 
of  Common  Pleas^  for  Lexington  district,  and  that  on  an 
appeal  to  the  Constitutional  Court,  that  recovery  had  been 
confirmed; 

To  this  pica,  there  was  a  general  demurrer,  on  which 
the  present  question  arose. 

The  Presiding  Judge  overruled  the  demurrer,  and 
gave  judgment  for  the  defendant  in  the  action. 

A  motion  was  made  to  reverse  that  decision,  on  the 
ground,  that  the  defendant  in  an  action  of  trespa^^s  to  try 
title,  is  not  prevented  by  a  recovery  against  him,  from  be- 
coming himself  in  turn  the  plaintiff,  and  sustaining  a  second 
action  to  try  the  title. 

Mr.  Justice  Huger  delivered  the  opinion  of  the  Court. 

Prior  to  the  act  of  1791,  (l  Faust  ^5.  2  Brev,  Dig-*, 
304fyJ  the  common  method  in  this  state  of  trying  titles 
to  land,  was  by  an  action  of  ejctctmcnt,  regulated,  how- 
ever, by  several  statutary  provisions.  By  the  4th  sec- 
tion of  the  act  of  1712^  (^Public  Lotus  101,^  for  set- 
tling the  titles  of  the  inhabitants  of  this  province,  &c. 
CTrotfs  Laws^  257,J  the  action  ot  ejectment,  "  was 
restrained,  from  being  brought  more  than  once."'  By 
the  act  of  1744,  fP.  I.  191,^  "  for  allowing  the  pldiutifF 
a  demandant  in  ejectment  to  bring  more  than  one  action, 
for  the  recove^  of  lands,  &c.,only  a  second  verdict  or 
judgment,  nonsuit  or  discontinuance  is  conclusive  on  the 
plaintiff."  Nothing  is  said  of  the  defendant  in  eji-ct^ 
ment.  His  situation  was  unchanged,  and  he  could  ]i<)ve 
brought  his  action  of  ejectment  after  recovery  had  against 
him  in  a  second  action.  In  this  situation  stood  the  par- 
ties, until  th6  year  1791,  when  the  legislature  abolished  the 
action  of  ejectment,  and  substituted  thcrff«ir,  the  action  of 

trespass*     In  the  same  act,  it  is  declared,  ^^  that  every  act 
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iiT^  »  ictions  of  ejectment  shall  be  cou- 
t  g»tgrp  TO  icnccs  of  trespass  where  the  titles  of 
AiT.nie  ;n  Titisdoa.  This  act  transfers  none  of 
icfs  zt  an  icti  :n  of  ejectment  to  trespass  to 
^w  ufeoi  ^jMi'L  I11E  jucn  as  had  been  created  by  act.  As 
^m  nipii  oi  die  dc teniLmt.  therefore,  to  an  action  of  cjcct- 
^■nr^ter  r^etrie^rrv  kid  ag^iicst  him  in  a  second  action^ 
At  ■BK^rtiw'  :iut  zi  iie  acta  of  assembly,  it  is  not  retained 

Mham,  been  c::i!i:eT:ded,  that  a  change  of  action  docs  not 
aHM-tiie  -a*  rs  ctrhe  parties,  and  therefore,  in  an  action 
of^jt^ca^H  Tt:  r-v  ti'ie.  the  parties  retain  the  powerof  re- 
jcu.  a  «ks  oUv^n  as  was  permitted  in  the  action 
Eit-  Fie  r:  ^hts  of  the  parties  must  not  be  con- 
n£ii  cl:i£  iccidtuts  peculiar  to  forms  of  action. 
a«:u.:n  of  ejectment  was  substituted  for  a 
As  :rcica.s5  to  tr\'  title  is  now  substituted  for 
cfrt-Sisesic.  were  :he  nJe  contended  for  to  prevail,  tres- 
|BBft  »  :rv  r-ie  js  -ycli  as  ejectment,  must  be  governed  by 
1^  Bckii^iics  peculiar  to  a  real  action*  This  doctrine 
immMW^^tw  no  ch  tr  dife  re  nee  between  a  real  action,  ejcct- 
aiBie  jnd  a^srM:«s  to  try  nde,  than  a  name.  The  legisla- 
fcowi^T^r.  ccctemplated  a  greater  change.  They 
n:Ki<f'i  TTiih  ihe  fictitious  proceedings  in  ejcct- 
\  :!bf  ir  cor-seqaences,  and  therefore  submitted  the 
I  si  ^Ysr;ss5, 
Tbe  ^:^ca  b  refused. 
^ffiXkvs  cVo.vt  and  Johnson  concurred. 


SSOfkt,  i^  th«  motion. 


^^.  ^v 
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James  Lyles  et  aL  vs.  Susanna  Lyles  et  al. 

No  ptrticular  form  is  required  for  a  will ;  whether  »  paper  is  to  be 
considered  as  a  will  or  not,  depends  upon  the  intention  of  the  maker« 
which  is  to  appear  either  from  the  paper  itself  or  from  extrinsic 
testimony. 

It  is  not  indiapenstbte,  that  a  testator  should  orlginallj  have  executed 
a  paper  as  and  for  a  will,  provided  he  afterwards  adopts  it  as  such. 

Where  it  is  not  evident  from  the  intrinsic  appearance  of  un  instrument, 
that  it  is  a  will,  and  it  is  admitted,  that  the  maker  did  not  originally 
execute  it  as  bis  will,  and  but  little  evidence,  that  he  afterwards 
Changed  his  mind,  and  the  jury  have  decided,  that  it  waa  not  hl6 
wiU,  the  court  will  not  grant  a  new  trial. 

X  HIS  was  an  appeal  from  the  Ordinary  to  the  court  of 
common  pleas.  Tried  before  Mr.  Justice  Rkhardson^TA 
Fairfield,  Spring  Term,  1820. 

The  Ordinary  refusejd  to  admit  to  probate  the  paper 
proposed,  as  the  last  will  and  testament  of  Arromdjtus 
Li/ies,  deceased,  upon  the  ground,  that  as  it  purported  to 
be  a  deed,  it  ought  to  have  had  all  the  forms  of  a  perfect 
deed,  or  it  could  not  operate  as  a  will. 

The  paper  was  in  the  following  words  : 
^  State  of  South'- Carolinay 

"Whereas,  I,  Arromarms  Lyles^  senior,  of  Fairfield 
district  and  State  aforesaid,  do  intend  to  intermarry  xvith 
Susanna  Fennel  or  Kennerly^  of  Lexington,  district  and 
State  aforesaid,  having  a  desire,  that  my  children,  by  a 
former  marriage,  «Aou/^  after  my  decease  inherit  my  whole 
estate,  both  real  and  personal,  clear  of  any  incumbrance 
by  my  intended  marriage  with  the  above  named  Susanna 
Fennel  or  Kennerly^  I  hereby,  barring  her,  the  said  Su- 
sanna^  of  any  claim  to  any  part  of  my  estate,  both  res^  and 
personal,  and  I,  the  above  named  Arromanus  Ly/es,  senioi , 
do  hereby  renounce  and  bar  myself  and  my  heirs  of  any 
claim,  right,  or  title,  I  may  acquire  to  the  estate  of  the 
^id  Susanna^  be  the  same  real  or  personal,  by  intermar- 
rying with  her,  the  same  Susanna;  reserving  to  myself 
and  my  intended  wife,-  Susanna^  during  my  life,  a  joint 
support  out  of  the  two  estates,  and  at  the  death  of  cither 


w    ^t:i#. 


-*-T=:-r.    -re  ^n^TTst  hereby 

"^rr  -   *cLt?5  T!  ^r-  Severed, 
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'    -^^  ^^jrirr  to  the  paper  was 
^c  iK'rr^^jnr^  tluit  the  appellants 
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should  show,  that  the  deceased  intended,  that  the  said 
paper  should  operate  as  his  last  will  and  testament. 

3d.— Because  the  paper  produced  was  the  last  will  and 
testament  of  the  deceased. 

4th. — Because  the  judge  erred  in  charging  the  jury, 
that  if  the  testator  intended,  that  the  paper  should  operate 
as  a  deed  at  the  time  of  its  execution,  it  was  incumbent 
upon  the  appellants  to  show,  that  he  afterwards  changed 
his  intention  and  meant  it  to  operate  as  a  will. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Richardson. 

The  court  charged  the  jury,  that  there  is  no  particular 
form  required  for  a  will ;  that  whether  the  paper  in  quea* 
tion  could  be  considered  as  the  last  will  of  A»  Lylea^  or 
not,  depended  upon  his  intention.  (1  Mod.  117.  2  Veaey^ 
senr.  441,  226.  Swn.  74.  4  Equity  617.  Phillimore  1,  9, 
10,  11.  Coxv.  600.  7  Bac.  300,  299.  J  That  the  intention 
should  appear  either  from  the- instrument  itself,  or  from 
extrinsic  testimony,  and  that  it  was  not  indispensable,  that 
^he  testator  should  have  originally  executed  it  as  and  for 
a  Tvill^  provided  he  had  jifterwards  adopted  it  as  his  will. 
But  as  the  intrinsic  appearance  of  the  instrument  by  no 
means  proved  it  to  be  a  will,  and  it  being  admitted,  that 
the  supposed  testator  had  not  originally  executed  it  as 
his  xvili,  it  would  be  dangerous  to  siipport  it  as  his  will, 
unless  it  plainly  appeared,  that  he  had  subsequently 
adopted  for  a  will  the  same  instrument  before  intended  for 
a  different  purpose.  The  jury  were  farther  instructed, 
that  they  were  to  decide,  whether  the  intention  or  quo 
animo  necessary  to  the  character  of  a  will  ever  existed  in 
the  supposed  testator,  either  at  the  time  of  execution  or 
subsequently,  and  th»-y  should  be  governed  \;>y  their  own 
opinion  of  each  species  of  testimony,  intrinsic  or  extrinsic, 
notwithstanding  any  impressions  of  the  court. 

It  may  be  observed,  that  no  question  being  made  upon 
the  import  or  construction  of  any  given  clause ;  but  solely 
upon  the  general  character  of  the  instrument,  which  de- 
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pcnded  upon  the  intention.  The  judge  left  the  conciuaioa 
to  be  drawn  entirely  to  the  jury,  assisted  by  his  opiDion, 
plainly  expressed  upon  the  general  character  as  apparent 
upf>n  the  face  of  the  instrument. 

The  jury  having  decided,  that  it  did  not  constitute  the 
will  of  A,  Lyles^  and  the  court  being  satisfied,  that  the 
verdict  was  supported  by  the  testimony,  the  only  ques- 
toon  remaining,  is,  whether  the  judge  erred  in  law  ?  The 
position  of  the  judge,  that  the  character  originally  attached 
to  the  instrument,  must  remain,  unless  another  had  been 
given  to  it  by  the  maker,  is  too  plain  for  controversy. 
Then  as  A,  Lyies  did  not  intend  the  instrument  in  ques- 
tion, originally  for  his  will,  and  as  but  very  feeble  evi- 
dence was  adduced,  if  any,  that  he  changed  that  inten- 
tion, the  conclusion,  that  the  instrument  constituted  at  no 
tone  his  will,  appears  to  me  irresi stable. 

The  motion  is  therefore  dismissed. 

Justices  Colcock^  Nott^  Gantt^  and  Johnson^  concurred. 

W.  F.  De  Samsure^  for  the  motion. 
Gregg^  contra. 


Thomas  White  ads.  Thomas  Reid. 

Omtinucd  systematic  trespasses  by  a  person,  in  catting  down  trees  and 
carrying  off  timber,  cannot  give  lilm  a  title  to  land  by  posieuion, 
imdcr  the  statute  of  limitations, — f^-J 

X  HIS  was  an  action  of  trespass  to  try  title. 

The  plaintiff  produced  a  grant  to  Joseph  TiIIc)\  forthc 
land,  dated,  Ist  March,  1802,  and  a  deed  of  conveyance 
from  Joseph  Tiller^  to  the  plaintiff,  dated  3d  August, 
18t8.  On  the  part  of  the  defendant,  a  grant  to  himself 
was  produced,  dated  3d  May,  1 802.  No  queistion  arose 
&t  to  the  genuineness  of  the  title  on  either  side,  nor  in  the 
lociUion.  The  defendant  proved  that  John  J^PCrory 
went  into  possession,  as  his  tenant,  in  13ir,  and  continued 
III  thu  occupation  of  the  land,  until  1819,  living  in  a  house 
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on  the  land^  and  cuhivating  a  smaU  field.  Davis  proved 
that  he  built  a  house  on  the  land,  in  1816,  and  went  into 
possession  as  defendant's  ^tenant,  and  continued  about  m 
year.  He  said  the  land  had  been  well  timbered,^  but  sinoe 
the  year  1802,  the  defendant  had  been  cutting  timber  fot 
his  saw- mill,  and  the  greater  part  of  the  timber  had  been 
cut  down  and  used.  1  he  timber  had  proved  very  valim* 
ble  to  the  defendant,  and  the  land  had  been  principally 
valuable  on  account  of  the  timber^  in  as  much  as  it  was 
not  well  suited  for  cultivation.  ISo  pi  vson  had  cut  tim- 
ber but  thf:  defendant.  Joseph  Kincatd  had  been  in  pos^ 
session  under  White^  in  1802.  Dr.  Charles  Boyd^  (de- 
fendant's surveyor,)  proved  that  almost  all  the  timber  was 
cut  down,  the  land  is  very  poor  and  stony,  and  but  a  small 
portion  of  the  whole,  fit  for  cultivation.  The  cutting  ap- 
peared to  have  been  at  different  periods  and  long  continu** 
ed*  The  land  lies  convenient  to  defendant's  mill,  which 
is  not  far  from  it.  One  witness  said,  it  was  more  advaoi* 
tageous  to  use  the  timber  for  the  mill,  than  to  cut  it  down 
all  at  once  for  cultivation.  James  Hamilton  proved 
much  the  same  as  Dr.  Boyd,  The  verdict  was  for  the 
plaintiff.  The  Judge  charging  in  his  favor,  that  the  mere 
trespasses,  however  repeated  and  continued,  could  not  con* 
stitute  a  title  by  possession. 

The  motion  was  for  a  new  trial,  on  the  following 
grounds : 

1st.  Because  the  defendant's  title  being  a  grant  from  the 
state  to  himself,  supported  by  a  short  anterior  possession 
in  his  father,  and  a  subsequent  occasional  possession  by  his 
tenants,  and  the  defendants  exercising  for  a  long  time,  acts 
of  ownership,  acquired  a  legal  title  in  himself. 

2d.  Because  the  Presiding  Judge  misdirected  the  Jury 
in  expressing  the  opinion,  that  such  a  title  and  such  a  pos* 
session  could  not  overthrow  the  plaintiff's  title,  though  his 
grant  was  never  accompanied  by  a  concurrent  possession* 

Mr.  Justice  Richardson  delivered  the  o{union  of  the 
Court. 
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aUow  a  Jury  to  require  that  a  tree  per  day^  would  be  auffi* 
^^lent ;  or  to  decide,  that  one  hundred  are  too  little  to  con<- 
stitute  occupancy  or  possession. 
The  motion  is  unanimously  dismissed* 
Justices  Colcoci  and  Johnson  concurred* 

Gunnings  for  the  motion* 
WilliamSj  contra. 


fa. J— Bailey  et  aL  tb*  Iiby  et  si.  ante,  343. 


William  Young  vs.  Commissioners  or  the  RoAbs. 

The  CommiMoners  of  the  BoAds  are  not  liable  to  a  pmate  aetion  fer 
neglect  of  duty. 

l^PECIAL  action  on  the  case. 

In  this  case  the  plaintiff  brought  his  action  against  the 
Commissioners  of  the  Roads  for  Edgefield  district,  fot 
the  injury  done  to  his  waggon  and  horses,  from  the  insuffi^* 
ciency  of  a  bridge  over  Wilson's  creek,  which  it  was  alleged 
they  were  bound  to  keep  in  proper  order  and  had  not 
done  so. 

A  verdict  was  given  for  the  plaintiff;  a  motion  was  novr 
submittad  to  set  aude  the  verdict,  on  the  ground,  that 
Commissioners  of  the  Roads  are  not  liable,  in  a  private 
action,  for  a  neglect  of  duty. 

Mr«  Justice  Huger  delivered  the  opinion  of  the  Court. 

If  a  multiplicity  of  actions  is  to  be  avoided,  this  motion 
must  succeed..  It  is  difficult  to  imagine  a  more  proUfic 
aource  of  litigation  than  would  be  found  in  the  responai« 
bility  of  the  Commissioners  of  the  Roads,  in  private  ac- 
tions, for  every  neglect  of  duty,  to  every  individual  who 
may  be  injured  by  such  neglect. 

In  the  case  of  Russell  vs.  the  men  of  Devon,  f  2  T.  JS* 
6B7jJ  it  was  ruled,  that  such  an  action  would  not  lie 
agunst  an  overseer  of  the  roads  for  an  error  of  judgment 
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This  was  a  special  action  uf  assumpsit,  to  recover  dama" 
ges  upoi/the  sale  of  eleven  bales  ot  cotton,  said  to  be 
fraiuiulently  ^nd  falselt/  packed  by  having  the  cotton  in  the 
centre  ofihe  bales  wet.  The  cotton  was  sold  by  the  de- 
fendant to  the  plaintiffs  in  Charleston,  and  by  them  ship- 
ped to  their  correspondent  in  Liverpool.  It  appeared  by 
inspection  in  the  usual  way,  both  in  Charleston  and  Liv- 
erpool, to  be  of  superior  quality,  and  in  good  order,  and 
Was  sold  in  Liverpool  at  the  then  current  price  of  good 
cotton.  After  the  sale,  the  fraud  was  discovered,  and  the 
cotton  returned.  It  was  then  sold  at  public  auction  as 
damaged  cotton,  at  a  considerable  loss.  This  action  was 
brought  to  recover  the  damage  which  the  plaintiffs  had 
sustained. 

It  was  contended  on  the  part  of  the  defendant,  that  he 
was  not  liable  at  all  under  the  circumstances  of  this  casej 
and  at  all  events,  he  was  liable  only  for  the  price  received 
in  Charleston,  with  interest  upon  it,  and  not  for  the  price 
for  which  it  had  been  sold  in  Liverpool. 

The  Presiding  Judge  instructed  the  Jury,  that  the  de* 
fendant  was  liable,  and  that  they  might  give  a  verdict  for 
the  whole  amount  of  damage,  that  the  plaintiffs  had  sus- 
tained, which  was  the  difference  between  the  two  sales  in 
Liverpool,  with  interest. 

The  Jury  found  a  verdict  according  to  the  directions  of 
the  Court,  and  this  was  a  motion  for  a  new  trial,  on  the 
grounds  relied  on  in  the  Court  below. 

Mn  Justice  Nott  delivered  the  opinion  of  the  Court. 

There  are  two  questions  submitted  to  the  considera- 
tion of  the  Court  in  this  case  : 

1st.  Whether  the  plaintiff,  in  point  of  law,  was  entitled 
to  a  verdict  ?     And 

2d.  If  he  was,  whether  the  Jury  have  adopted  a  cor- 
rect rule  for  the  estimation  of  the  damage  ? 

The  rule  of  law  so  often  recognized  in  our  courts, 
that  selling  for  a  sound  price,  raises  an  implied  warraoty  of 
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Mimdaess  of  property,  is  not  denibd  p  butit  is  confeccutod, 
that  it  does  not  apply  to  this  case.  .    . 

The  counael  for  the  defeodant,  has  contended :  1st. 
.That  when  a  person  purchases  an  artick,  capi^le  of  is*' 
jpectiop^  ae  lice,  flour,  &Cr  and  ps^rticulariy  whctc  he  has 
actually  inspected,  it,  he  is  considered  as  having  purchased 
.oa  his  own  judgment,  and  not  on  the  credit  of  die 
laeU^r,  and  therefore  can  have  no  recourse  if  it  happens  to 
iie.unsouod  or  damaged.  2d.  That  where  a  staple -com" 
^nodity  is  sold  for  exportation,  the  purchaser  must  always 
.be  considered  as  having  bought  at  his  pwn  risk,  unksa 
there  has  been  some  actual  fraud  in  the  transaction,  or  an 
express  waiTftoty ;  and.  in  support  of  these  positions,  the 
case  of  Vanderhorst  &f  co.  v§»  David  M.  Taggart^  (2  Bm^ 
498,)  is  relied  on. 

Tbefirst question  may  be  considered  as  decided  in  that 
jcase«  The  same  principle  has  frequently  been  recognized 
19  other  eases,  and  I  presume  if  it  were  now  a  new  ques- 
tion, would  be  decided  in  the  same  way»  \  consider  the 
doctrine  oC  Implied  warranty,  as  having  relation  only  to 
secret  defects,  whAch  cannot  by  ordinary  skill  and  dili- 
gence be  discovered,  though  in  the  case  of  Bctrnard  or. 
2ar«,  (1  Nott  feP  M^Cord^  142,J  it  seems  ta  have  been 
extended  farther.  If  therefore  this  case  came  within  tbe 
^iocipleof  the  caseof  Vanderhorst  y  co.  vs*  Taggmi^  I 
should  think  it  ought  to  be  governed  by  it.  But  it  is  well 
known,  that  no  method  has  been  ye^  discovered  by  wMch 
packed  cotton  can  be  examined,  except  as  to  its  exterior. 
It  is  never  attempted  nor  expected  of  the  purchaser,  that 
■  bke  will  do  more.  It  is  otherwise  with  rice.  Thn  barrels 
may  be,  and  are  usually  unheaded,  and  the  article  exam- 
.ined  throughout.  Indeed  I  would  consider  the  prindple 
as  applying  to  cotton  as  far  as  it  is  capable  of  inspectioiL 
Wherever,  therefore,  it  appears  to  be  of  the  same  quality 
throughout,  and  there  is  .no  deception,  I  should  not  con- 
sider the  purchaser  entitled  tq  recourse  to  the  seller.  But 
every  sale  of  packed  cotton  must  be  considered  in  the  na- 
ture of  a  sale  by  sample^  which  amounts  to  a  warranty. 
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fhat  the.  whole  bulk  shall  •  correspond  v^  -iha  .tptctfQCB 
exhibited. 

2d;  I  do  not  consider  die.  case,  of  Fanderhorst  if  co. 

«9;  Taggarty  as  having  decided  that  die  .povcbaser  of  a 

staple  conamodity,  who  purchases  for  exportation,  ataada 

on  a  difierent  footing  from  other  purchasers*    The  Judge 

who  gave  the  opinion  of  the  Court,  went  into  a  very  cor* 

Tect  train  of  reasornng,  to  show  that  there  was  no  implied 

warranty  .in  that  case ;  and  I  concur  with  him  to  the  whole 

jexteiitthat  he  has  gone.' ,  The  plaintiff  in  that  case  had 

.examined  the  rice-^he  had  taken  it  at  hia  own  inspectioii, 

-and  on  his  own  judgment*    It  was  uncertain  whether  it 

was  damaged  at  the  time  o£  the  sale,  or  had  become  so  af- 

.terwardiS.    The.  mischief  woidd  be  intolerable,  and  litiga- 

tion  endless,  if  a  seller  in  such  case  should  be-  held  liable* 

But  in  the  case  now  under  consideration,  there  was  a  posi- 

•tive,  palpaUe  fraud.    The  eottoo  was  injured  by  pouring 

-water  into  the  centre  of  the  bag,  and  then  iavelopingit 

with  good  cotton,  in  soch  a  maoner  as  to  elude  deception. 

Itis  said,  there  was  no  proof  that  the  defendant  was  cog- 
nizant of  the  fraud*  But  he  was  the  grower  of  the  article* 
If  it  was  not  personally  done  by  him,  it  was  by  his  ser- 
Tants  or  agents,  for  whose  conduct  he  is  answerable. 
.  Suppose  3tones  or  sand  should  be  found  inclosed  in  a  bale 
of  cotton,  would  a  planter  be  excused  by  denying  a  knowl- 
edge of  the  fact,  and  laying  it  tathe  charge  of  his  servants  I 
'Were  such  a  principle  to  be  established,  the  grossest  fraud 
could  never  be  detected.  The  character  of  the  state  is  im* 
plicated  in  the  abominable  impositions  that  have  been 
'  practised  upon  the  purchasers  of  this  article.  It  would  be  a 

-  reproach  to  the  country,  that  they  should  go  unputoished. 
•  I  amnot  aware  of  any  principle,  upon  which  we  can  adopt 

a  different  rule  for  foreigners,  who  come  into  our  market, 
'  from  that  by  which  our  own  citizens  are  governed.     It 

-  would  be  literally  acting  upon  the  maxim  of  ^  inrtus  post 
" .  vnimmos.^^    But  I  cannot  consent  to  stamp  so  great  a  stig- 
ma upon  the  front  of  our  judiciary,  as  to  promulgate  such 
a  doctrinft  from  the  bench.    It  is  equally  our  duty  and  our 
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intf^fest,  to  diFord  the  most  ample  security  to  purchasers, 
against  such  frauds  and  imposition.  I  entertain  no  doubt, 
therefore,  of  the  liability  of  the  defendant.  And  I  have 
as  little  doubt,  that  he  would  be  equally  liable  in  an  En- 
glish Court,  upon  the  ground  of  fraud  or  misrepresenta- 
tion, where  implied  warranties  are  not  admitted  to  the  ex- 
tent that  they  are  in  our  courts. 

The  next  question  is,  what  ought  to  be  the  rulfc  by  whidr 
the  damages  in  such  cases  should  be  estimated  ? 

Assumpsit  is   nomen  generalissamtim  under  which  a 
great  variety  of  special  cas^s  are  embraced.     It  includes 
every  case  by  simple  contract,  whether  in  the  nature  of  a 
warranty,  a  promise  to  pay  money,  or  an  undertaking  to 
do  or  perform   any  act  from  whence  a  promise  cWicr 
express  or  implied  can  arise.     The  damages  to  be  recov- 
ered must  always  depend  on  the  nature  of  the  action 
jmd   the  circumstances  of  the  case.     The'  differefice  of 
opinion  which  stems  to  exist  on  the  subject,  I  apprehend, 
has  arisen  from  confounding  the  distinctions  between  the 
different  forms  of  assumpsit.     In  an  action  for  money  had 
and  received,* the  actual  amount  of  money  received  (widi 
interest  in  some  cases)  should  be  the  measure  of  dama- 
ges.    In  an  action  for  goods  or  any  specific  chattel  sold 
and  delivered,  the  value  of  the  thing  sold ;  and  so  on  in 
all  other  cases  which  furnish  a  standard  by  which  the 
jury  can  be  governed.     But  in  cases  of  fraud,  and  other 
cases  merely  sounding  in  damages,  the  jury  may  give  a 
verdict  to  the  whole  amount  of  the  injury  sustained  or 
imaginary  daniacfes.     An  action  for  a  breach  of  promise 
of  marriage,  is  an  action  of  assumpsit ;  yet  the  jury  are 
as  uncontroled  in  the    amount  of   damages  which  they 
may  give,  as  in  an  action  of  slander  or  deceit,  evert  though 
no  actual  damage  be  proved.     In  Bacon  it  is  said,  that  in 
cases  of  contract,  "  If  there  are  any   circumstances  of 
hardship,  fraud  or  deceit,  the  jury  may  consider  of  them 
and  proportion  and.  mitigate  the  damages  as  they  |^ease. 
("2  Bacon,  tit.  Dam.)     And  Lord  Mansfield  ^^ys^  **th*t 
fraud  alone  may  be  ground  for  an  assumpsit,  where  the*c 
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is  no  express  undertaking,  as  where  a  person  sells  pro* 
perty  as  sound,  knowing  it  to  be  otht  rwise,"  fStervart  vs* 
Wilkins^  Doug.  18.J     In  the  case  of  Willtamson  vs.  AUi^, 
son,  (2  East  446,  J  Lord  Ellenborough  says,  "  the  form 
of  the  action  (i.  e*   tort  or   ^sumpsit)  cannot   vary  the, 
proof."     The  case  of  Nurse  and  Barnes^  {Thomas.  Ray^ 
mond  77^)   was  an   action  of  assumpsit.     The  plaintiff 
alleged,  that  the  defendant,  in  consideration  of  ten  pounds 
to  him  paid,  promised  to  let  him  enjoy  a  certain  miU« .   It 
appeared  at  the  trial,  that  the  mill  would  not  let  for  more 
than  twenty  pounds  a  year,  but  as  it  appeared,  that  th« 
pLiintifF,  by  reason  of  his  not  having  been  permitted  to 
enjoy  the  mill  according  to  the  contract,  lost  a  stock  which 
he  had  laid  in,  the  jury  assessed  the  damages  to  five  hun- 
dred pounds.     It  was  holden,  that  the  damages  were  qot 
excessive.     Per  cur.     The  jury  in  assessing  damages  iq 
this  case,  were  not  confined  to  the  sum  paid,  as  a  conside;- 
ration  for  the  enjoyment  of  the  mill,  or  to  the  sum  which 
the  mill  would  let  for,  but  had  a  right  to  take  all  the  cir- 
cumstances into  consideration.     In  the  case  of  Peter  Cu* 
sack  vs.  Des  Coudres  fcP  Cravat^  (which  was  a .  breach  of 
contract  to  make  titles  to  a  tract  of  land,)  the  jury  gave 
three  hundred  dollars  damages,  although  the  plaintiff  had 
paid  only  twenty  dollars  of  the  purchase  money  ;  and  this 
court  supported  the  verdict. 

I  apprehend,  that  after  all  these  cases,  it  can  no  longer 
be  considered,  (as  has  been  somewhat  confidently  asserted 
in  this  case)  that  (even)  vindictive  damages  may  not  .i?e 
given  in  an  action  of  assumpsit ;  and  surely  it  will  not  be 
denied,  that  plaintiff  may  rt- cover  the  amount  of  the  loss 
which  he  has  actually  sustained.  Indeed  I  can  see  no 
other  just  rule  than  that  which  has  been  adopted  in  this 
case.  It  cannot  be  seriously  contended,  that  the  seller 
should  merely  refund  the  money  which  he  had  received, 
and  leave  the  purchaser  to  pay  the  costs  of  transponation 
across  the  atlantic,  and  all  the  incidental  expenses.  The 
expenses  of  exportation  and  original  purchase  money  ought 
not  to  be  the  rule,  because  a  depression  of  price  in  the^ 
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foreign  market  might  reduce  the  actual  loss  by  reason  of 
the  fraud,  below  those  expenses,  and  the  seller  ought  not 
to  be  ans^verable  for  a  loss,  to  which  he  had  not  contri- 
buted. Upon  the  principle  of  reciprocity  as  well  as  of 
good  faith,  the  parties  ought  to  be  placed  upon  the  same 
footing  they  would  have  been  if  there  had  been  no  decep* 
tlon ;  and  that  is  the  effbct  of  this  Verdict. 

The  motion  therefore  must  be  refused. 

Justices  GanU^  Johmon^  and  Ifiiger^  concurred. 

Justices  Richardson  and  Cokock  dissented. 

Starkt^  for  the  motion. 
R.  P.  WC^rS^  contra. 

(^o.  J-^See  IfinrQon  &  Timmoiui  vb.  Waldo  &  Fieeniaiit  aMfe»  76.  B. 

Bewjahin  Blaxeney  adu  Jane  Kieklet,  byherttexf 

friend. 

Where  a  person  mneh  indebted  mude  s  deed  without  coqaideimUon, 
to  one  of  hiB  children  (out  of  sei^eral)  of  all  his  property,  and  de« 
clared  to  »  ^tneo,  that  be  did  it,  to  avoid  paying  a  particuhr  ^A^^ 
BAd^  that  the  deed  was  fraudulent  and  void  as  to  crediton^  under  the 
statute  13  Eliz. 

Where  s  man  owes  s  sum  of  money  at  the  time  of  making  a  gift  to  his 
child*  without  coosideTation,  and  the  money  is  never  pud,  the  pre- 
sumption of  fmud  can  only  be  rebutted  by  showing  very  abundant 
property  over  and  ri)ove  the  gift,  kept  and  retuned  by  t^  donor  for 
^e  purpose  of  pi^i^  his  debts :  And  if  in  the  ovdinaiy  courae  of 
«veBt%  such  property  turns  out  to  be  inadequate  to  the  discharge  of 
his  debts,  the  i>resumptton  of  fraud  remains,  although  the  propeity 
xeserred  may  baye  been  deemed  originally  adequate  to  that  purpose, 
if  esDcbi^rely  so  appfied. 

JL  HIS  was  an  action  of  trover,  for  a  negro  girl  named 
Toifwe/.    Tried  before  Mr.  Justice  Richardson, 

The  plaintiff  claimed  under  a  parol  gift  made  by^  her 
father,  in  February  181 1,  which  was  proved  by  her  two 
sislers,  who  were  at  the  time  twelve  and  fourteen  years  of 
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«ige^  nor  did  4t  appear,  that  wy  other  person  -was  present 
«t  the  gifts 

The  defendant  claimed  under  a  (heriff^s  sale,  made 
Novctober,  1818,' by  virtue  of  two  executions  of  A» 
M'^'Dmaldvs.  Jahn  Kirkley^  the  father  of  the  plaintiff. 
The  note,  ob  which  M^Donai<fs  judgment  vvj*  obtained, 
was  given  in  1810,  and  due  1st  January,  1811,  before  the 
gift.  The  judgments  were  obtained  ia  181;i,  and  ho  kss 
than  seven  executions  had  ibsiud  and  injny  efforts  «:ide 
to  get  the  money.  At  the  time  the  gift  was  made,  the 
plaintiff  ^s  father  had  nine  child reh,  and  was  posfee^sed  of 
no  other  property  than  three  negroes,  fall  of  whom  he 
gave  to  the  plamtlff\J  vi  small  tract  of  lafid  worth  seven  or 
eight  hundred  dollars,  one  witness  sajd  twelve  hundred, 
and  some  horses,  cattle,  and  hogs.  Besides  the  debt  to 
McDonald  there  were  executions  in  the  sheriff ^s  office 
against  him  for  a  eonsideraWe  sum,  and  he  was  c(jnsidered 
as  the  Witness  said,  in  embarrassed  circumstances  at  the 
time  this  gift  was  supposed  to  have  been  made.  It  was 
proved,  that  within  six  months  after  the  gift,  he  contracted 
adebt  to  one  Rhodes,  for  S305,on  ^hich  a  judgment  had 
been  obtained,  and  frequent  executions  issued;  but  the 
«lK>ney  could  not  be  raised.  One  witness  swore  that  Kiri^ 
fcy  told  him  several  years  ago,  that  he  had  given  his  ne- 
groes to  the  plaintiff,  to  avoid  the  payment  of  the  debt  to 
Rhodes. 

The  Jury  found  for  the  plaintiff  in  the  following  words  : 
**  We  find  for  the  plaintiff,  the  negro  ^rV,  Tomsel^  and  forty 
dollars  for  her  hire,  or  five  hundred  dollars. 

The  defendant  moved  for  a  new  trial  on  the  following 
grounds : 

1st  &  2d.  That  the  gift  was  made  with  intent  to  de- 
fraud creditors,  and  therefore  void,  by  virtue  of  the  statute 
%S  £li9»  and  by  the  Common  Law. 

•Mn  Justice  Richardson  delivered  the  opinion  of  the 
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The  amount  of  debts  due  by  the  donor  y^hn  IGrkley^  tt 
the  time  of  the  gift,  was  proven  to  be  between  five  and  sis 
hundred  dollars,  to  wit : 

To  A.  M'Donald,  two  notes,  2d  Jan.  1811,  300 

H  nry  Jackson,  draft,  $2 

William  Danzy,  receipt,  66 

Do.         do.  do*  *  56 

Isaac  Smith,  70 

Immediately  after  the  gift,  he  contracted,  in  1811^ 

the  following  debts,  to  wit : 
Wm.  Rhodes  5th  Sept.  305 

M'Cants,  Nov.  60 

Harrison,  May,  55 


S460 
Ever  since  the  period  of  the  gift,  he  (the  donor)  hasbeeo 
embarrassed  by  old  and  ^y  new  debts.  The  gift  was  se- 
cretly made;  (^none  but  his  two  daughters  being  present)  it 
was  of  ail  his  .slaves  ^  and  to  ^wr  child  out  of  nine.  The^e  facts 
and  his  situation  at  the  time,  were,  in  my  judgment,  enough 
to  prove  the  fraud  according  to  the  cases  adjudged  under 
the  statute  13  Eliz.  But  David  Buchan^  adds,  that  y» 
Kirkley  once  declared  to  him,  that  he  made  the  gift  to 
"  ke^ep  from  paying  the  debt  to  Rhodes.'^^  I  consider  that 
tlitt  many  decisions  under  the  statute  of  Elizabeth,  cleariy 
establish  the  positioti,  that  where  a  man  owes  a  sum  of 
money  at  the  time  of  making  a  gift  to  his  child,  without 
consideration,  and  the  money  is  never  paid,  the  presump*' 
tion  of  fraud  can  be  rebutted  only  by  showing  very  abund* 
ant  property  over  and  above  the  gift,  kept  and  retained  by 
the  tlonor  for  the  purpose  of  paying  his  debts;  and  if  in  the 
ordinary  course  of  events,  such  property  turns  out  to  be  in* 
adequate  to  the  discharge  of  his  debts,  the  presumption  of 
fraud  remains,  although  the  property  reserved  may  have 
been  deemed  originally  adequate  to  that  purpose,  if  ex- 
clusively so  applied.  In  a  word,  the  case  must  be  an 
exceedingly  fair  one,  not  to  be  deemed  fraudulent 
where  a  debt  due  prior  to  the  gift  shall  have  remained  un- 
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paid.     Upon  this  poiat,  the  law  is  very  strict  against  debt^ 
prs  who  assign  property  gratuitously* 

Id  the  case  before  us,  the  badges  of  fraud  were  evident, 
the  property  remained  with  the  donor,  the  gift  was  con«- 
siderable,  ami  was  not  made  public,  and  the  donor  has 
never  been  abl .  to  pay  his  old  or  his  new  debts.  And  the 
chattels  retained,  consisted  of  a  few  cattle,  hogs  and  horses, 
which  are  in  their  nature  very  unstable,  and  not  easily 
traced,  and  the  land  was  of  very  uncertain  value* 
fSob.  Fraud.  Con.  449,  451-2,  520-3,  Seaborne  vs.  Teas- 
dale.  2  Bay^  550,  Jacks  vs.  Tunno.  3  Eq.  Rep.  1,  Roru^ 
land  vs.  Suliivan.    4  Do.  51S. 

The  gift  appears  to  me,  therefore,  evidently  fraudulent, 
and  the  motion  is  granted. 

Justices    jColcockj  Nott^  jfohnsonj  and  Hugety  con* 
eurred* 

Mr.  Justice  Gantt : 

I  dissent  in  this  case,  because,  from  the  evidence  which 
the  report  of  the  case  aiforded,  it  appeared  that  one  wit- 
ness proved,  that  the  tract  of  land  which  the  donor  owned 
at  the  time  of  the  gift,  was  worth  twelve  hundred  dollars. 
His  debts  at  the  time  of  the  donation,  were  about  five  or 
six  hundred  dollar^.  The  gift  was.  made  to  a  daughter^ 
who  by  nature  possessed  a  feeble  constitution.  Now  al- 
though the  land  was  afterwards  sold  for  a  much  less  sum, 
under  an  execution,  to  wit,  for  S360,  still  I  can  see 
nothing  in  the  transfer  of  this  property,  to  an  unfortunate 
child,  as  affording  evidence  of  fraud.  The  donor  had 
other  property  besides  this  tract  of  land^  and  I  feel  a  tho- 
rough conviction,  not  only  of  the  propriety,  but  legality  of 
the  donation. 
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DoNLEVY  &  Co.  vs.  Cooper  &  Co. 

Where  a  defendant  (who  is  likewise  an  attorney)  neg'lecta  to  eater 
.  ail  appeal  ance  at  the  f\m  court,  for  the  purpose  of  taking  advantf(|^ 
of  a  supj,osed  inaccuracy  in  the  writ  at  the  second  court,  and  an  or- 
der for  judgment  is  obtained,  it  ^iU  not  afterwards  be  vacated  for 
the  purpose  of  permiuiiig  him  to  put  in  a  plea. 
Acceptinj;  tiie  service  of  a  writ  will  not  be  considered  as  an  appear- 
ance ;  it  noes  m>tlui'g  more  than  dispense  with  the  service  of  tbo 
sherlflT. 

AN  this  case,  one  of  the  defendants,  who  was  also  an  attor- 
ney ol  this  court,  acct^pted  the  service  of  th€  writ.  He 
oniiued  to  enter  an  appearance  at  the  first  coart^  after  the 
return  of  the  writ  according  to  the  rtqulsitionfr  of  the  act 
of  assembly  and  the  practice  of  the  court*  He  acknow- 
ledged, that  his  reasons,  for  not  entering  an  appearance, 
were,  that  he  might  not  thereby  cure  a  supposed  irregu- 
larity in  the  copy  writ,  of  which  he  intended  to  take  ad- 
vantage at  the  second  court.  The  phiintiif 's  at(0n)ics  bad 
taken  an  order  for  juflfjmcnt  f  ^r  want  of  an  appearance' 
and  placed  the  cause  on  tlie  writ  of  enquiry  docket* 

At  the  second  court,  the  defendant,  after  an  unsoccess^ 
ful  attempt  to  quash  the  writ  for  irregularity,  moved  to 
set  aside  the  order  for  judgment,  and  to  plead  to  the 
merits  of  the  action. 

.  The  Presiding  Judge  was  of  opinion,  that  as  he  bad  not 
entered  an  appearance  at  the  first  court,  he  was  not  enti*' 
tied  to  plead ;  but  as  the  plaintiff's  attomies  were  noC 
then  prepared  to  execute  a  writ  of  enquiry,  and  it  wa$' 
stated,  that  the  practice  had  been  various  in  that  respect, 
lie  permitted  th;:  plea  to  be  put  in  with  leave  to  bring  the 
case  up,  to  take  the  opinion  of  this  court  upon  it. 

The  following  questions  were  now  submitted  to  the 
consideration  of  the  court : 

.  1st. — Whether  a  defendant  who  has  not  entered  an  ap- 
pej^rance  at  the  first  court  after  the  return  of  the  writ,  is  in 
any  and  in  what  cases  entitled  to  vacate  an  order  for  judg- 
ment upon  pleading  issuably  ? 
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2d. — Whether  acctpiinj^  the  service  of  the  writ  was 
^uch  an  appearance  as  entitled  him  to  plead  i 

Mr.  Justice  Nott  delivered  the  opinion  of  the  Court. 
'  The  act  of  assembly  re  gulating  the  proceedings  of  ihe 
courts,  is  in  the  following  words  :  "  The  plaintiff  shall,  oh 
the  retura  ,ol'  such  writs,  proce*fd  to  file  hiB  declarattoit 
durinj^  the  sitting  of  the  court  next  after  the  writ  is  re- 
turnable, or  at  any  time  after,  until  the  next  succeeding 
court,  and  shall  take  judgment  by  default  against  the 
defendant  in  said  writ,  unless  an  appearance  has  been 
regularly  entered  by  defendant's  attorney,  with  the  clerk 
of  the  court  during  the  silting  of  tfaid  court,  and  the  dc* 
fendant,  if  he  puts  in  an  appearance  as  aforesaid,  shall  and 
may  put  in  his  plea  in  writing,  with  the  clerk  of  the  said 
court,  within  one  month  after  the  declaration  is  filed  or 
judgment  may  b-  tak^-n  by  dv  fault/' 

The  only  case  then  in  which  the  defendant  is  entitled  to 
plead  is  where  he  has  entered  an  appearance  with  the  clerk 
during  the  sitting  of  the  court.  The  courts  have  Uy  a  libe- 
ral construction  of  the  act,  permitted  persons  to  come  in 
who  are  absent  from  home  at  the  time  that  the  copies  of 
writs  had  been  lelt  at  their  houses,  and  did  not  return 
until  after  court;  so  where  an  attorney  is  employed  and- 
has  omitted  to  enter  an  appearance,  the  court  will  not  suf- 
fer the  party  to  be  injured  by  his  neglect.  And  in  other 
cases  where  the  omission  has  arisen  from  causes  not  within 
the  control  of  the  party,  and  without  any  neglect  on  bis 
part,  such  indulgence  has  been  extended  to  him.  But  in 
this  case,  no  such  excuse  is  pretended ;  on  the  contrary',  it 
is  acknowledged  to  be  an  artifice  resorted  to  expressly  for 
.  the  purposes  of  delay.  It  is  the  last  possible  case  thefe<- 
fore,  in  which  the  defendant  is  entitled  to  any  fivor  frona 
the  discretion  of  the  court.  Besides,  it  is  not  even  liow 
pretended,  that  the  defendant  has  any  just  defence,  and 
the  court  in  such  a  question  will  look  to  the  merit&  of  the 
^ase. 
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2d.— The  acceptance  of  the  service  of  the  writ  dhes 
nothing  more  than  dispense  with  the  service  by  the  sheriff. 
It  cannot  be  an  appearance  pursuant  to  the  terms  of  the 
act.  But  I  am  induced  to  think,  that  according  to  the 
liberal  pra<^tice  of  our  courts,  it  ought  so  to  be  considered 
by  the  gentlemen  of  the  bar,  when  an  attorney  has  accepted 
the  service  of  a  writ  for  his  client,  and  has  omitted  to 
enter  an  appearance.  I  would  think  according  to  the 
rule  above  laid  down,  that  the  client  ought  not  to  safltr 
by  his  neglect.  But  in  this  case  the  attorney  was  the 
party  and  did  not  intend  it  as  an  appearance,  but  purposely 
omitted  to  enter  an  appearance.  He  was  not  therefore 
entitled  to  be  let  in  at  the  second  court.  The  order  must 
be  rescinded  and  the  cause  placed  again  on  the  docket  of 
writs  of  enquiry. 

Justices  Richardsony  Huger^  Cdlcock^  and  Johns^n^  com* 
gurfed. 

Nott  £sf  M^Cordy  for  the  motion. 
Cliftofiy  contra. 

Waddle  vs.   Commissioners   of  the  Pickensville 

LOTTERT. 

The  Commissioners  of  a  Lottery  are  bound  by  the  terms  of  the  acbeme. 
which  they  have  exhibited ;  and  where  they  permit  the  time  to  elapse, 
in  which  the  lottery  was  to  be  drawn  by  the  scheme,  without  any 
drawing,  a  purchaser  of  tickets  will  be  entitled  to  an  action  to 
Kcoyer  back  his  money. 

X  HIS  was  a  Summary  Process,  to  recover  from  the  de- 
fendants the  price  which  the  plaintiff  had  paid  for  certata 
Lottery  Tickets. 

It  appeared  that  the  defendants  had  published  in  a  pa- 
per, entided  the  "  Pendleton  Messenger,"  under  date  of 
May  14,  1817,  the  scheme  of  a  lottery,  wherein  the  fol- 
lowing statement  was  made  :  "  The  drawing  will  com- 
mence as  soon  as  a  sufficient  number  of  tickets  can  be  3bld, 
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and  after  its  cocnmencement,  will  draw  two  days  in  each 
week,  500  tickets  per  day." 

On  the  15th  of  January  foliowing,  the  commissioners 
caused  to  be  published  in  the  same  paper,  the  following 
notification  :  ^  At  a  meeting  of  the  commissioners  of  the 
lotterj',  for  the  relief  of  persons  who  suffered  by  the  late 
fire  at  Pickensville,  South-Carolina,  Resolved^  That  the 
drawing  shall  commence  on  the  first  Tuesday  in  July  next,, 
and  the  days  of  drawing  shall  be  Tuesdays  and  Fridays 
in  each  week/' 

I'he  commissioners  having  suspended  the  drawing  for 
more  than  a  year  from  the  last  mentioned  period,  this 
action  was  institutcl  '.v  the  pi  :nn  tiff  to  recover  the  amount 
paid  by  him  for  tick;: i5,  oil  tiu  grousui,  diat  the  lottery, 
and  of  consequence  the  consideration  upon  which  the. 
money  was  paid,  had  failed,  the  time  having  expired, 
within  which  the  lottery  would  have  been  completed,  had 
the  terms  held  out  to  the  public  been  fulfilled. 

The  case  was  tried  at  Pendleton,  in  the  Spring  Term 
of  1820. 

The  Presiding  Judge,  Mr.  Justice  Johnson^  with  a 
view  to  the  question  being  brought  up  at  the  Constitu- 
tional Court,  decreed  for  the  defendants. 

This  was,  therefore  a  motion  to  reverse  that  decree,  on 
the  ground,  that  the  defendants  were,  by  law,  liable  tore« 
fund  this  money  to  the  plaintiff. 

Mr.-Justice  Gantt  delivered  the  opinion   of  the  Court. 

In  all  undertakings  of  this  kind,  those  who  may  become 
adventurers,  arc  influenced  in  their  determinations,  by  the 
terms  or  scheme  as  published.  One  of  the  contracting 
parties  has  no  right  to  the  terms  without  the  approbation  . 
of  the  other;  those  terms  maybe  said  to  constitute 'the 
law  of  the  case,  and  if  not  strictly  fulfilled,  the  considera- 
tion has  failed,  upon  which  the  money  was  paid.  This 
conclusion,  I  take  to  be  very  clear,  upon  general  prin* 
ciples. 

On  the  part  of  the  defendants,  it  has  been  urged,  that 


Aey  entertain  a  hope  of  being  yrt  able  to  prosecute  this 
lottery  ;  but  it  is  rontendcd,  thnt  by  xhe  4th  section  of  an 
act  of  the  legislature^  passird  in  1810,  they  are  allou:d 
five  years  to  draw  and  complete  the  lottery,  and  that  no 
action  can  be  maintained  against  thorn  for  monies  paid  for 
tickets  till  the  expiration  ot  that  period.  The  clause  al- 
luded to  is  in  these  words  :  ''^  And  be  it  further  enacted^ 
That  all  Lotteries  which  have  been  granted  during  ihe 
prescntsessionof  theltgislature,  or  which  may  hereafter 
be  granted,  shall  be,  and  they  are  hereby  declared  to  be 
forfeited,  unless  the  same  sliall  have  been  drawn  and  com- 
pleted, within  the  term  of  five  years  from  the  date  of  the 
grant*^'  The  object  of  this  act  w:is  to  forbid  and  put  down 
all  private  unauthorized  lotteries,  imposing  a  penalty 
against  those  who  should  transgress  therein,  and  conati- 
tizdng  it  an  indictable  offence.  The  clause  is  quoted  is 
felation  to  granted  lotteries,  and  can  have  no  poasible 
bearing  upon  this  question*  Under  its  sanction,  it  may 
be  said, that ^e 'commissioners  might  have  submitted  a 
scheme  which  would  have  put  it  out  of  the  power  of  those 
who  purchased  tickets,  to  compel  a  return  of  the  money  in- 
tended to  be  risked,  until  the  expiration  of  the  five  years 
from  the  grant,  but  such  was  not  the  scheme  adopted  by 
them*  The  object  of  the  clause  was  not  to  authorize  the 
oommissioners  appointed  to  conduct  a  lottt  ry,  to  violate 
the  terms  of  a  scheme  which  they  might  propose,  and  un- 
der which  persons  might  have  been  induced  to  purchase, 
but  to  compel  the  adoption  of  some  scheme  or  plan  by 
which  the  lottery  should  be  completed  within  the  pre- 
scribed time,  and  on  failure,  that  it  should  be  forfeited* 
In  this  case,  it  is  apparent  that  the  contract  between  the 
plaintiff  aiidthe  commissioners  has  been  violated  on  their 
part.  The  plaintiff  has  paid  money  on  a  consideration 
which  has  failed,  and  the  defendants  ought  exaqu9  et  bono 
to  refund. 

I  am  of  opinion  that  the  decree  should  be  set  aside,  and 
that  a  new  trial  should  be  granted. 
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justices  Colcock^  Richardson  and    Mu^er^  concurred. 

Mr,  Justice  Johnson  dissented. 

M'^Duffie^  for  the  motion. 
W,  R.  Davis^  contra. 

The  State  vs.  David  Barrontine. 

The  Statute  33  Edw.  I.  with  regard  to  challenges  of  jurors,  is  of  force 
in  this  state;  and  the  Solicitor  can  only  challenge  for  caose. 

X  HIS  was  an  indictment  for  horse  stealing,  tried  at  Co- 
lumbia, October  Term,  1820.  When  the  prisoner  was  put 
to  the  bar,  and  the  jury  called  to  pass  on  his  trial,  the  Soli- 
citor challenged  the  first  juror  without  assigning  any  cause. 
His  right  to  challenge;  without  assigning^lh^  cause  forth- 
with, was  questioned,  and  the  Presiding  Judge  deter- 
mined, that  the  challenge  on  the  part  df  the  state  without 
cause  assigned  at  the  lirhte  of  challenge,  was  inadmissible; 

The  Solicitor  then  moved  to  postpone  the  trial  for  the 
purpose  of  appealing  from  this  decision. 

This  being  ordered,  a  motion  wa^  made  to  reverse  that 
decision. 

1st.-— Because,  by  the  common  law,  the  state  had  ft 
right  to  challenge. 

2d. — Because  this  right  cannot  be  taken  away  by  the  33 
of  Edw.  I.  the  same  not  being  of  force  in  this  state. 

3d.— Because,  if  the  statute  of  Edw«  I.  is  of  force  here, 
yet  the  right  of  challenge  is  not  taken  away  from  the  state. 

Mr.  Justice  Cokock  delivered  the  opinion  of  the  Court; 

It  is  clear,  that  before  the  passage  of  the  statute  of  the 
^  of  Edw.  I.  the  king  exercised  the  right  to  challenge 
peremptorily  as  many  of  the  jurors  as  were  supposed  not 
indifferent  for  him.  (X  Chttu  Crim.  Law  534f.J 
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But  this  power  being  liable  to  great  abuse,  it  was  b^ 
that  statute  ordained,  "  that  notwithstanding  it  be  alleged 
by  them  that  sue  for  the  king,  that  the  jurors  of  those 
inquests  or  some  of  them,  be  not  indiiFcrent  for  the  king, 
yet  such  inquests  shall  not  remain  uutaken  for  that  cause; 
but  if  they  that  sue  for  the  king  will  challenge  any  of 
those  jurors,  they  shall  assign  of  their  challenge  a  cause 
certain,  and  the  truth  of  the  said  challenge  shall  be  enquired 
of  according  to  the  custcjm  of  the  court ;  and  let  it  be 
proceeded  to  the  taking  of  the  same  inquisitions  as  it  ' 
shall  be  found,  if  the  challenges  be  true  or  not,  after  the 
discretion  of  the  justices."  This  statute  is  not  made  of 
force  by  the  act  of  1712.  But  by  the  18th  sec.  of  the 
jury  law,  CP.  L,  124.  1  Brev.  448,^  passed  in  the  year 
1731,  it  is  enacted,  "  that  all  challenges  and  exceptions  to 
jurors  shall  be  allowed  and  admitted  as  are  allowed  and 
admitted  by  the  laws  of  Great  Britain,  except  the  chal- 
lenge to  the  array  in  respect  of  partiality,  affinity,  or  con- 
sanguinity, of  the  provost  marshall."  By  which  it  appears, 
that  we  are  to  be  governed  by  the  law  of  England,  as  it 
stood,  after  the  passage  of  the  statute  of  Edw.  as  the  com- 
mon law  right  of  the  crown,  to  challenge  peremptorily 
might  operate  to  prevent  or  delay  the  trial  of  an  offender, 
it  was  the  object  of  the  statute  of  Edw.  to  remedy  this 
evil,  but  clearly  not  to  take  away  from  the  crown  the  right 
of  challenge  altogether.  It  has  therefore  been  so  con- 
strued as  to  secure  this  right  to  the  accused,  and  at  the 
same  time  to  reserve  to  the  crown  the  right  of  challenge 
for  cause,  at  the  discretion  of  the  judges.  In  Ckzttifs  1 
voLCrim,  Law^  it  is  said,  *^  that  it  is  agreed,  that  under 
this  statute,  the  crown  is  not  compelled  to  show  any  cause 
of  challenge,  until  the  panel  is  gone  through,  so  that  it 
may  appear,  that  there  will  not  be  sufficient  to  try  the 
prisoner,  if  the  peremptory  objection  is  admitted  to  pre- 
vail ;  and  it  has  also  been  holden,  that  if  the  defendant, 
in  order  to  oblige  the  king  to  show  cause,  challenge  the 
touts  p\aravatle^  he  must  first  show  all  his  causes  of  objcc- 
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^Son,  before  the  king  can  be  called  upon  to  show  the 
grounds  of  his  challenges."  The  same  doctrine  is  laid 
down  in  2  Hale  P.  C.  271 ;  Hawk.  62, c.  4S, «.  3/  4  Black. 
Com.  353  ;  4  Burns  tit.  Jurors  ;  and  by  a  reference  to  the 
authorities  relied  on  by  these  writers,  it  will  appear  to 
have  been  the  settled  doctrine  for  near  three  hundred 
years.  In  1  Ventrts  309,  it  was  so  decided,  one  judge 
(Wylde)  dissenting;  in  another  case,  (Sir  Thomas 
Reynolds^  Rep.  474,  j  it  was  resolved  by  the  whole  court, 
that  the  king  need  not  show  his  cause  of  challenge,  until 
the  panel  were  gone  through,  both  of  which  were  in  the 
reign  of  Charles  II.  The  case  quoted  and  relied  on  by 
the  defendant's  counsel,  from  Moore* s  Rep.  595,  was  ante- 
rior to  these  cases  being  determined  in  the  reign  of  Eliz. 
and  in  no  wise  infringes  the  general.doctrine,  for  the  ques- 
tion there,  was,  whether  the  king  was  bound  to  show 
cause  of  challenge  at  all,  and  three  of  the  judges  of  the 
king's  bench  held,  that  he  was  not.  They  were  decidedly 
wrong,  and  upon  the  case  being  sent  to  the  common  pleas, 
they  all  agreed,  that  cause  must  be  shown,  but  do  not  say 
when.  The  solicitor  then  had  a  right  to  challenge,  an^l 
was  not  bound  to  show  cause,  until  the  panel  was  exhausted. 

The  motion  is  granted. 

Justices  Richardson^  Johnson^  and  Huger^  concurred. 

Mr.  Justice  Gantt  dissented. 

Starkcy  Solicitor^  for  the  motion. 
Sanfordy  contra. 


Samuel  Caldwell  vs.  Alexander  M'Kain. 

. 

Where  a  defendant  gave  his  note  to  the  plaintiff,  on  condition,  that  the 
plaintifF  would  give  him  a  note  which  he  held  on  a  third  person,  the 
plaintifF  cannot  recover  on  the  note  given  by  the  defendant,  unleAS 
he  deliver  the  note  on  the  third  person  to  tlio  defendant,  ajfreaabiv 
to  their  agreement. 
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In  a  written  ag^ement  to  pay  money  on  account  of  a  thkd  person,  th* 
words,  « for  valae  received,"  are  a  sufficient  expression  of  cooler 
ration  to  charge  the  party  under  ihe  statute  of  frauds. — C^J 

X  HIS  was  a  summary  process,  tried  at  Fairfield,  Fall 
Term,  1820,  brought  on  a  note  made  by  the  defendant  to 
the  plaintiff,  in  the  following  words :  "  On  or  before  the 
11th  of  November,  1818,  I  promise  to  pav  Samuel  Cald- 
well or  bearer,  on  account  of  M.  Miller,  the  just  and  law- 
ful sum  of  forty  dollars,ybr  value  received. 

''(^Signed)  ALEX.  M'KAIN.'^ 

The  c^se,  made  by  the  defence,  was  this,  Miller^  the 
third  person,  mentioned  in  the  note,  had  purchased  pro- 
perty, to  the  amount  of  the  note,  at  a  vendue  made  by  the 
plaintiff,  the  terms  of  which  were,  that  the  purchasen^ 
were  to  give  note  and  jserurity.  Miller  had  given  his 
individual  note  to  the  plaintiff,  and  some  time  after  i]i  the 
presence  of  the  plaintiff,  solicited  the  defendant  to  become 
his  security,  which  he  promptly  refused  to  do,  saying  he 
would  not  be  any  man's  security,  but  observed  to  the  plain- 
tiff,>  that  if  he  would  give  him  Miller'* $  note,  he  would  give 
him  his  own  note,  for  the  amount,  which  was  agreed  to, 
and  the  plaintiff  promised,  (not  having  MiUer^s  then  with 
him)  that  he  would  send  it  to  him,  in  two  or  three  days ; 
and  the  witnesses  stated  emphatically,  that  the  present 
defendant  gave  the  note  in  question,  on  the  express  candi- 
tion,  that  the  plaintiff  should  afterwards  give  him  MtUer^s 
note  in  exchange,  and  it  was  further  proved,  that  tiie 
plaintiff  never  had  sent  Miller^s  to  the  defendant,  biit 
stated,  it  was  lost,  of  which  fact  however,  there  was  no 
legal  proof. 

For  the  defendant,  it  was  contended,  that  the  plaintiff 
was  riot  entitled  to  recover, 

lst.*-Because  this  was  an  undertaking  to  pay  the  debt 
of  another  and  was  not  obligatory  without  the  consideni* 
tion  on  which  it  was  founded,  was  set  forth* 

2d« — ^Because  the  consideration  had  failed,  in  as  much 
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as  the  plamtiff  bad  not  delivered  MiUcr^a  nole  lo  thtt 
defendant,  as  was  stipulated  between  them. 

The  Presiding  Judge  decreed  for  the  defendant,  and  a 
inotion  was  made  for  a  new  trial.  The  grounds  of  the 
motion,  taken  together,  deny  the  legal  correctness  of  these 
positions. 

Mr.  Justice  Johnson  delivered  the  opinion  of  the  Courts 
This  case  was  tried  before  myself,  and  the  impreasioii 
^n  my  mind  was,  that  the  question  made  by  the  first 
ground  of  defence,  had  been  decided  by  this  court  in  the 
case  of  Stephens^  Ramsay ^  y  Co.  V9.  Winn;  but  it  is 
found,  upon  examination  of  the  manuscript  report  (^  that 
case,  that  although  like  the  present  in  every  other  respect^ 
the  note  wanted  the  words,  ^^for  value  recetved^^  used  in 
this  note.  In  that  case  the  court  decided,  that  %inder  the 
statute  of  29  Charles  IL  c.  3,  usually  called  the  statute  of 
frauds,  a  writing  to  charge  one  man  for  the  debt,  &c,  of 
Another,  should  express  the  consideration  ;  but  I  am  satis* 
fied,  that  this  case  is  distinguishable  from  that,  and  that 
the  words,  ^*'for  value  received^'*  is  a  sufficient  expression 
of  a  consideration,  to  charge  the  party.  It  is  an  admission 
of  the  party,  that  a  valuable  consideration  has  been  re* 
eeived  although  the  thing  itself  is  not  mentioned. 

•  Qn  the  other  ground  of  defence  however,  I  think  the 
decree  is  maintainable.  The  witness  stated  in  the  strong- 
est terms,  that  the  defendant  made  it  an  express  condi- 
tion, that  the  plaintiff  should  deliver  him  Miller's  note, 
and  he  promised  to  do  so  within  two  or  three  dayt,  which 
he  has  not  yet  performed,  although  more  than  two  years 
have  elapsed.  The  first  impression  made  by  the  evidence 
on  my  mind  was,  that  the  sole  object  of  the  delivery  of 
M tiler* s  note  to  the  defendant,  was,  that  it  might  be  can- 
celled, and  that  the  evidence  of  that  debt  might  be  des- 
troyed, which  occurreti  to  me,  was  as  effectually  done  by 
the  note,  which  the  defendant  gave  to  the  plaintiff,  as  if 
it  had  been  delivered ;  and  that  the  object  of  a  delivery 
was  fully  accomplished.  But  to  cpme  at  this  conclusion,  it 
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was  necessary  to  put  a  forced  construction  on  the  evi- 
dence, and  upon  further  consideration,  I  was  satisfied,  that 
other  objects  which  the  defendant  might  have  had  in 
view  at  the  time,  consistent  with  the  evidence,  might  have 
Hiade  the  possession  of  the  note  an  important  considera- 
lion.  In  his  hands  it  would  have  furnished  evidence  of 
the  debt  due  by  Miller ^  on  which  an  action  might  have 
been  brought  when  it  became  due,  and  this  view  was 
strongly  supported  by  the  fact  which  appeared  on  the  trial, 
that  Miller  had  afterwards  become  insolvent,  so  that  the 
debt  was  lost  to  the  defendant. 

The  court  concurs  in  this  opinion,  and  the  4notion  is 
therefore  refused. 

Justices  Cokocky  Notty  Gantt^  and  Richardsojiy  con- 
curred. 

M^Caliy  for  the  motion. 
PearesoTiy  contra. 

fa. J — See  Aiken  vs.  Duren,  anie^  270,  and  Stephens,  RaiDsay,  &  Co. 
VB.  Winn,  in  note.  B. 


Augustus  Fitch,  ads.  The  State. 

Vhete  s  bin  ifl  given  out  for  ft  libel  against  a  person^  and  the  Giand 
Jury  returns,  "no  bill,"  be  is  not  entitled,  as  a  matter  of  course, 
to  a  discharge  from  his  recognizance,  but  the  Solicitor  may  prefer  a 
a  new  bill  against  him  without  assigning  any  cause. 

X  HIS  was  a  motion  to  discharge  the  defendant  from  his 
recognizance  to  appear  at  October  sessions,  1820,  for 
Richland  district,  on  a  charge  of  libel,  wherein  the  Grand 
Jury  had  returned, "  no  bill." 

On  reference  as  usual,  to  the  Solicitor,  he  suggested  to 
the  Coiu't,  his  intention  of  preferring  a  new  bill. 

The  counsel  for  the  defendant,  contended,  that  it  was  in- 
cumbent on  the  Solicitor  to  show  to  the  Court  some  satis- 
factory reason  for  pursuing  this  course,  and  in  default, 
that  the  defendant  was  entitled  to  a  discharge. 

Mr.  Justice  Gantt^  who  presided,  overruled  the  motion* 
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The  defendant  appealed,  on  the  ground,  that  the  So- 
licitor has  no  power  to  prefer  a  new  bill,  without  showing 
to  the  Court  some  satisfactory  reason  for  so  doing* 

Mr.  Justice  Ga]!2f^  delivered  the   opinion  of  the  Court. 

As  a  legal  principle,  there  can  be  no  doubt  but  that  a  pro^ 
secutor  may  prefer  a  new  bill  where  a  Grand  Jury  has  re- 
turned, "  no  bill,"  4  Biaci.  305,  is  in  point,  and  I  have 
known  no  time  when  this .  practice  in  our  Courts  has  not 
prevailed.  Blackstone^  says,  that  where  the  bill  is  return- 
ed, "  not  found,"  the  party  is  discharged  without  farther 
answer.  But  a  fresh  bill  may  afterwards  be  preferred  to 
a  subsequent  Grand  Jury.  There  is  no  inconsistency  itf 
those  sentences.  He  may  be  discharged  without  further, 
answer  ;  but  from  what  ?  The  meaning  is  evident,  from  the 
bill  which  has  been  thus  returned,  not  from  the  charge  for 
which  he  was  recognized  to  appear;  on  this,  if  essential  to 
public  justice,  a  fvesh  bill  may  be  given  out.  The  proofs 
may  have  been  defective  on  the  first  bill,  and  this  defi- 
ciency may  be  supplied  on  the  preferment  of  another.  It 
is  the  verdict  of  a  pe:':»  jury  alone,  >vhich  can  operate  as 
a  discharge  of  the  delendant  from  the  accusation  against 
him.  If  on  trial,  they  find  the  party  not  guihy,  he  is  then, 
says  Blackstone^  for  ever  quit  and  discharged  of  the  ac- 
cusation. The  implication  is  clear,  that  before  then  he 
is  not  so  discharged.  It  is  not  to  be  supposed  that  the  . 
Solicitor  in  the  exercise  of  a  discretion  with  which  he  is 
invested,  would  use  it  in  an  arbitrary  or  oppressive  man- 
ner, nor  would  it  be  consistent  with  justice,  that  an  offend- 
er should  be  permitted  to  withdraw  himself  from  an  ac- 
cusation where  in  the  opinion  of  the  solicitor,  his  guilt 
might  be  made  to  appear  more  fully  before  another  Grand 
Jury.  This  being  the  case,  ought  the  solicitor  to  be  con- 
strained at  the  requisition  of  the  defendant,  to  exhibit  the 
evidence  upon  which  he  expects  a  future  bill  to  be  sup- 
ported. I  think  not.  By  the  condition  of  the  recogni- 
zance entered  into  by  the  defendant,  he  is  not  only  to  ap- 
pear to  answer  the  specific  charge  exhibited  against  him^ 


5fi6  Colambia,  18S0, 

but  us  to  do  and  receive  what  shall  be  enjoined  by  the 
Court,  and  not  to  dtpart  without  license,  and  in  the  mean 
time,  to  keep  the  peace  o/  the.  state,  and  be  of  good  be> 
haviour  towards  all  the  citizens  thereof,  and  especially  to- 
wards the  prosecutor.  The  terms  of  this  recognizance 
are  such  as  to  leave  it  discretionary  with  the  Court  to  re- 
fuse the  defendant's  discharge,  though  no  cause  be  shown 
by  the  Solicitor  why  he  intends  to  prefer  a  new  bill.  In  1 
Comyns*9  Dkgtst^  692,  it  is  said,  **  if  one  be  taken  up  for  a 
libel,  and  enters  into  recognizance  to  appear  the  first  day  of 
tf>e  term,  ad  respond,  and  not  to  depart,  and  the  Attorney 
General  then  exhibits  an  information,  and  then  enters  a 
nolle  prosequi  on  it,  and  on  the  last  day  of  the  term,  files 
smother  information  for  the  same  libel,  and  another,  and  on 
tills  last  information,  defendant  is  convicted^  if  he  does 
not  appear  his  recognizance  is  forfeited.'*  In  the  instance 
given,  the  conviction  may  have  been  occasioned  by  the 
evidence  given  on  the  other  libel,  but  yet  as  the  former 
was  conjoined  therewith  in  the  information,  the  recogni- 
zance was  deemed  sufficient  to  compel  the  defendants  ap- 
pearance. 

I  am  of  opinion,  that  the  motion  in  this  case  should  be 
overruled,  and  this  is  the  unanimous  opinion  of  the 
Court. 

Justices  yohnson^  Richardson  and  Huger^  concurred. 

Sanford^  for  the  motion. 
.   Starke^  Solicitor^  contra. 


•**<»j**< 


The  State  vs,  John  Ritshikg. 

Where  a  man  \%  indicted  under  the  gaming  act,  for  playing  caxda  witU 
'  three  certain  men,  the  indictment  will  not  be  supported  by  proving 
.  that  he  played  with  a  man  not  mentioned  in  the  indictment. 

X  HIS  was  a  prosecution  by  indictment,  under  the  act  of 
assembly, of  1813,  usually  called  the  gaming  act;  tried  at 
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Chesterfield,  November  Term,  1820,  before  Mr.  Justice 
Richctrdson. 

The  defendant,  with  three  others,  Isaac  Johnson^ 
WUltam  Welh  and  John  Copeland^  were  charged  in  the 
6ame  indictment  with  playing  at  a  certain  game,  with 
cards,  and  did  bet  money,  &c.  generally,  and  without  al- 
leging that  they  played  severally. 

The  evidence,  as  to  this  defendant,  was,"  that  he  played 
at  cards  with  one  Neil  flPNe'l^  and  not  with  either  of  the 
other  persons  mentioned  in  the  indictment. 

On  the  trial  below,  it  was  ohjtcted  that  this  evidence 
did  not  support  the  charge  made  in  the  indictment,  but 
the  Presiding  Judge  thought  otherwise,  and  so  directed 
the  Jury  I  and  a  motion  was  made  for  a  new  trial  on  the 
ground  of  supposed  misdirection  of  the  Court  on  this 
point. 

Mr.  Justice  yohnson  delivered  the  opinion  of  the 
Court. 

In  criminal  proceedings  especially,  the  utmost  strict- 
ness is  necessary,  that  the  party  accused  may  be  fully  ap- 
prised of  the  specific  charge  for  which  he  is  called  to  an- 
swer. Hence  it  is  necessary'  in  every  indictment  for  a  par- 
ticular offence,  td  state  with  accuracy  the  manner  of  its 
commission ;  at  least  that  part  of  the  charge  should  sub- 
stantially correspond  with  the  evidence  adduced  to  sup- 
port it,  2  Hale^  P.  C.  184.  Thus,  if  an  indictment  for 
murder,  charges,  that  the  death  ensued  from  a  blow  given 
by  aiveapon,  and  it  be  proven  that  the  death  ensued  from 
poisoning  or  strangling,  it  will  not  maintain  the  indict- 
ment, for  the  manner  of  the  death  is  not  the  same.  ''2 
Hale^  185.)  On  the  same  principle,  if  several  are  jointly- 
charged  with  an  offence,  in  which  the  concurrence  of 
several  are  necessary  to  its  perpetration,  as  in  the  case  of 
a  riot,  proof  of  the  commission  by  one  of  the  defendants 
with  other  persons  than  those  named  in  the  indict- 
ment, would  not  support  it,  for  the  reason  before  given, 
tkat  the  manner  of  the  offence  should  be  certainly  laid« 
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It  19  not  intended  to  evade  the  position  of  the  Solicitor, 
opposed  to  this  motion,  that  several  persons  may  be  in- 
dicted for  the  same  offence,  and  some  may  be  convictiod 
and  some  acquitted,  the  correctness  of  which  is  admitted ; 
but  the  application  of  it  to  this  case  is  denied.  That 
rale  applies  to  all  cases  where  several  are  indicted  for  the 
same  offence,  and  the  practice  in  this  sute,  so  far  as  I  am 
conversant  with  it,  is  not  to  include  several  defendants  in 
the  same  indictment  for  distinct  offences,  although  of  die 
same  (character,  unless  they  are  dependant  one  upon  ano- 
ther as  principal  and  accessaries ;  but  I  find,  upon  examina- 
tion of  the  English  authorities,  they  are  admissible,  with 
this  restriction,  that  the  offence  must  be  laid  severally  ;  as 
in  the  case  where  several  were  indicted  for  erecting  seve- 
ral inns,  ad  commune  nocumentum^  but  in  the  language  of 
the  authority,  it  must  be  laid  separatim  erexerunt  and 
for  the  want  of  the  worcj,  ^separatim^^  the  indictment 
was  quashed.     (^2  Hale  P.  C.  174.  J 

Let  us  apply  these  rules  to  the  present  case.  The  de- 
fendant was  indicted  with  the  three  other  persons,  for  an 
offence  which  one  person  alone  was  incapable  of  commit- 
ting, for  an  individual  cannot  play  at  cards  alone,  and  the 
indictment  does  not  charge  the  offence  to  have  been  done 
severally,  and  as  more  than  one  was  necessary  to  the  com- 
mission of  the  offence,  the  inference  is,  that  it  was  joindy 
done  ;  the  defendant  could  not  therefore  be  prepared  to 
meet  a  charge  for  playing  with  other  persons ;  or  in  other 
words  the  offence  proved  is  not  that  contained  in  the  in- 
dictment.    The  motion  must  therefore  be  granted. 

Justices  Colcock^  Huger^  and  Richardson^  concurred. 

May^  for  the  motion. 
Evans^  solicitor^  contra* 
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Executors  of  J.  Evans  vs.  John  Rogers. 

A  fiew  trial  will  not  be  granted  on  the  f^ound  of  new  evidence  being 
discovered  after  the  txial. 

Where  a  person  purchases  property  at  Sheriff's  Sale,  at  which  the 
owner  was  present,  it  will  not  be  presumed  that  he  purchased  as  the 
agent  of  the  owner,  without  strong  testimony. 

A  sherifT's  Sale  of  personal  property  need  not  be  evidenced  by  a  re^^ 
turn  on  the  /V.  Fa.  or  a  bill  of  sale  from  the  Sheriff^  but  may  be  es- 
tablished b>  parol  testimony. 

X  HIS  was  an  action  of  Trover,  brought  by  the  Execu*^ 
tors  of  yohn  EvanSy  against  the  defendant,  Rogers^  for  a 
negro  woman  named  Rose. 

It  appeared  in  evidence  by  the  testimony  of  Mr.  Brister^ 
that  this  woman,  in  virtue  of  a  Fi.  Fa.  in  the  life  time  of 
the  testator,  had  been  levied  on  and  sold  as  his  property. 
That  the  defendant  Rogers,  had  bid  her  off  at  S301. 
That  possession  of  the  woman  was  delivered  to  Rogers, 
but  no  bill  of  sale  was  given  by  the  witness  |is  sheriff.  He 
was  told  by  the  purchaser,  to  make  an  entry,  and  the  fol- 
lowing entry  was  made  in  his  book,  by  th^  direction  of  the 
defendant :  ^^  yohn  Rogers^  has'  paid  this  debt,  and  takes 
the  execution,  levied  as  it  is  on  the  negro.*'  There  was 
no  return  on  the  Ft.  Fa.  of  the  sale  made  by  the  sheriff,  and 
the  only  evidence  in  relation  to  it,  was  the  memorandum  in 
the  Sheriff's  book,  and  by  parol.  The  execution  under  which 
the  sale  was  made,  was  produced,  and  the  sheriff,  Brister^ 
further  testified,  that  the  woman  was  sold  under  the  exe* 
cution,  at  public  outcry,  EvanSy  the  testator,  and  Rogers^ 
being  both  present.  A  ground  taken  in  the  trial  of  this  case 
by  the  plaintiff,  was,  that  Rogers  had  purchased  this  wo- 
man as  the  agent  of  their  testator.  It  appeared  in  evi- 
dence, that  after  the  sale,  the  woman  returned  to  the  plan- 
tation of  the  testator,  and  remained  there  for  some  time 
before  she  was  taken  by  the  defendant.  A  Mr.  Coving- 
ton,  proved  a  conversation  between  the  testator  and  de- 
fendant. The  latter  spoke  of  taking  the  woman  home, 
and  the  testator  replied,  that  he  must  ase  his  pleasi»re. 
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The  tf  stator  informed  this  witness  previous  to  Rogers* i 
taking  the  woman  home,  that  he  (the  testator)  had  heron 
hire,  at  S5  per  month.  That  after  the  defendant  had  ta- 
ken the  woman  home,  the  witness  met  with  the  testator, 
who  informed  him  of  the  circumstance,  and  said  thai  Rog- 
ers had  treated  him  ill.  During  the  time  that  the  testator 
had  possession  of  the  woman,  after  the  sale,  in  a  conversa- 
tion with  the  testator,  the  witness  said  he  asked  him  if 
Rose  belonged  to  Rogers^  he  replied  yes,  that  he  had 
hired  her  at  S5  per  month,  and  that  when  he  paid 
Rogers^  Rose  was  to  become  his  again. 

Aaron  Pearson  deposed,  that  he  was  present,  when  a 
demp.nd  was  made  by  the  plaintiffs  for  the  negro,  that  de- 
fenda^^t  refused  to  df liver  her.  The  defendant  told 
EvaiLS^  ihe  executor  (who  made  the  demand)  that  if  he 
would  pay  him  his  money,  he  would  give  up  the  negro, 
upon  which  Evan^  pulled  out  his  pocket  book,  and  said  to 
defendant,  that  he  was  ready  to  pay  him  if  he  would  come 
to  a  settlement.  Rogers  refused  to  receive  paper  money, 
which  the  book  contained,  saying,  he  would  take  uothiog 
but  hard  mont y. 

3Ir,  Rtthea  deposed,  that  he  was  present  at  the  sale, 
and  thought  that  the  defendant  was  buying  for  the  testator, 
who  was  at  the  time  his  overseer,  but  did  not  hear  the  de- 
fendant say  that  he  purchased  her  for  testator, 

yoshua  David  proved,  that  he  always  understood  from 
defendant,  that  he  did  not  mean  to  take  ad  vantage  of  the 
sale,  provided  there  were  some  conditions  complied  with, 
of  which  the  witness  knew  nothing. 

Mr.  Furness  deposed,  that  Rose  was  Worth  seven  or 
eight  hundred  dollars.  That  the  testator  and  five  of  his 
"hands  had  worked  in  the  crop  of  Rogers^  and  that  one  or 
more  of  the  cotton  crops  made,  had  gone  into  the  hands  of 
the  defendant. 

The  defendant  offered  no  testimony. 

The  case  was  tried  before  Mr.  Justice  Gantt^  Fall  Term, 
1819,  for  Marlborough  district,  and  a  verdict  was  found 
for  the  defendant. 
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The  grounds  of  appeal  were  :  1st.  For  misdirection  of 
the  Presiding  Judge,  in  charging  the  Jury,  that  a  sheriff's 
sale  of  a  negro,  need  not  be  evidenced  by  the  sheriff's  re- 
turn on  the  execution,  or  a  bill  of  sale,  but  might  be  proved 
by  parol. 

2d.  That  there  was  sufficient  evidence,  that  the  defend- 
ant purchased  the  negro  as  the  agent  of  the.  plaintiff's 
testator. 

3d.  That  since  the  trial,  abundant  evidence  has  been  dis- 
covered, of  the  declarations  of  the  defendant,  made  at  the 
sale,  that  he  was  bidding  for  the  plaintiff's  testator. 

Mr.  Justice  Gantt  delivered  the  opinion  of  the  Court* 

The  last  ground  taken  by  the  counsel  for  the  plaintiffs, 
has  not  been  insisted  on  in  the  argument,  as  being  maintain- 
able. It  has  often  been  decided,  that  the  discovery  of  new- 
evidence  after  trial  was  not  a  good  ground  fgr  a  new  trial. 
This  ground,  therefore,  needs  no  further  notice,  than  a 
reference  to  2  Bai/s  Rep.  (268,)  to  show  that  it  cannot 
avail,     f  State  va,  Harding'. J 

From  an  attentive  examination  of  the  evidence,  it  ap- 
pears nof  to  warrant  the  conclusion  drawn  from  it  by  the 
plaintiffs,  and  which  f(  rms  the  second  ground  taken  in  the 
brief  for  a  new  trial  :  That  the  defendant  purchased  the 
negro  Rose^  as  the  agent  of  the  plaintiff's  testator. — Be- 
lief prevailed  on  the  day  of  sale,  that  such  was  the  fact, 
but  it  was  unauthorized  from  any  declaration  on  the  part 
of  the  defendant.  Besides,  it  conflicts  with  what  actually 
took  place,  a  levy  duly  made,  a  sale  at  public  outcry, 
when  the  testator  and  defendant  were  both  present,  and 
when  the  defendant  became  the  purchaser  of  the  woman 
sold.  It  conflicts  with  the  positive  declarations  of  the 
testator,  after  the  sale,  that  the  right  of  property  in  Rose 
was  in  the  defendant,  from  whom  he  had  hired  heratS5 
per  month. 

The  circumstances  proved,  of  the  testator  being  in  the 
capacity  of  an  overseer  with  defendant,  of  his  working 
(ive  hands  on  his  plant^^tion,  and  the  defendant  having  re- 
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ceived  the  proceeds  of  one  or  more  of  the  cotton  crops,  are 
too  vague  and  inconclusive  to  prove  that  defendant  acted 
as  his  agent  in  the  purchase  of  this  woman.  Besides,  it 
was  proved  by  Br'tster^  the  sheriff,  that  the  defendant  had 
been  in  the  habit  of  advancing  monies  on  account  of  the 
te&tator ;  and  the  testimony  of  Covington  went  to  establish 
the  fact,  that  after  the  sale,  and  when  the  testator  ac- 
knowledged that  he  had  the  woman  on  hire  from  the  de- 
fendant, he  admitted  at  the  same  time,  that  he  was  in- 
debted to  the  defendant,  by  stating  that  whenever  he  paid 
up  RogerSy  Rose  was  to  become  his  again.  The  verdict 
of  the  Jury  upon  the  evidence,  is  conclusive  of  the  faa 
tfiat  the  defendant  did  not  purchase  as  agent* 

The  ground  most  strongly  relied  on  by  the  counsel  for 
the  plaintiffs,  is  the  first  taken  in  the  brief,  that  of  misdi- 
rection of  the  judge,  in  stating  to  the  jury,  that  a  sheriff's 
sale  of  a  negro  under  a  Fu  Fa.  need  not  be  evidenced  by  a 
return  on  the  execution  or  a  bill  of  sale,  but  might  be 
proved  by  parol  testimony.     As  respects  personal  pro- 
perty, the  law  is  very  clear,  that  it  passes  by  delivery  ;  and 
unless  some  particular  reason  could  be  shown  why  a  dis- 
crimination should  be  made  in  the  case  of  a  sheriff's  sale, 
it  would  seem  to  follow,  that  a  sale  Ugally  made  by  a 
sheriff,  accompanied  by  delivery  of  possession,  would  fall 
within  the  same  reason  which  governs  in  other  cases,  and 
would  be  as  effectual  to  transfer  a  chattel  interest  as  a  sale 
made  by  any  other  individual.     By  the  lev}'  made,  the 
sheriff  had  acquired  a  special  property  in  the  woman  and 
was  as  much  entitled  to  sell  as  the  owner  himself,  before 
any  had  been  created.     If  the  purchaser  was  satisfied 
with  ii  title  thus  acquired,  and  was  willing  to  depend  upon 
the  notoriety  of  the  transaction,  and  the  regularity  of  the 
sale  for  his  security,  it  was  certainly  competent  for  hitn  to 
do  so.     A  bill  of  sale  from  the  sheriff  might  perhaps  have 
better  perpetuated  the  evidence  of  a  right  which  he  had 
acquired  by  his  purchase,  but  it  is  the  sale  itself  and  pay- 
ment of  the  money,  by  the  purchaser,  which  passes   the 
right  of  property  in  the  chattel  sold. '  As  respects  a  biU  of 
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sale  for  personal  property  sold  by  a  sheriff;  whatever  doubt 
might  have  been  entertained  formerly  when  sheriffs  were 
in  the  habit  of  insisting  upon  purchasers^  accepting  such 
evidences  of  their  title,  and  demanding  payment  for  such 
bills  of  sale,  no  doubt  can  possibly  remain   at  present, 
since   the  passage  of  an   act   in    1808,  C2  Brev*  227,^ 
wherein  it  is  enacted,  *^  that  any  person  or  persons  who 
may  hereafter  become  purchasers  of  personal  property  at 
any  sheriff's  sale  within  this  state,  shall  not  be  compelled 
to  take  a  bill  or  bills  of  sale,  for  the  property  so  purchased 
by  him  or  them,  nor  to  pay  for  any  bill  of  sale  without  the 
purchaser  should  think  proper  to  demand  the  bill  of  sale 
for  the  property  so  purchased  by  him  or  fhem,  any  law  to 
the  contrary  notwithstanding ;  and  in  case  the  purchaser 
should  demand  a  bill  of  sale,  then  the  sheriff  shall  charge 
therefor  not  more  than  two  dollars."  In  this  case  the  pur- 
chaser made  no  such  demand  of  the  sheriff ;  and  this  clause 
in  the  act  would  seem  in  itself  a  full  answer  to  the  first 
ground  taken  in  the  brief,  so  far  as  respects  the  title  of 
the  purchaser,    whatever  negligence    might  have    been 
practised  afterwards  by  the  sheriff  as  to  a  return  upon  the 
execution,  if  that  indeed  were  legally  necessary  to  effec- 
tuate the  purchaser's  title.     But  a  return  to  a  Ft.  Fa.  is 
not  necessary  to  effectuate  the  purchaser's  title  ;  it  is  the 
sale   alone  which  gives  the  title.     In  4  Corny ti^s  Digest 
123,  tiU  Execution^  it  is  said,  that  a  sale  by  the  sheriff 
continues  good,  though  the  judgment  be  afterwards  re- 
versed, for  the  money  only  shall  be  restored. 

By  the  English  authorities  it  would  seem,  that  a  sheriff 
need  not  return  a  Fu  Fa.  (4i  Com.  Dig.  123,^  but  by 
several  acts  of  assembly  of  this  state,  it  is  made  the  duty 
of  the  sheriff  to  make  returns  on  executions.  By  an  act 
passed  in  1791,  it  is  required,  that  sheriffs  shall  be  bound 
to  make  return  of  the  executions  lodged  in  his  office  on 
oath  within  ten  days  after  the  return  day,  with  a  full  and 
particular  account  of  the  levies  or  sales  by  him  made,  and 
of  the  money  in  his  hands.  ("2  Brev.  216.  J  By  an  act 
passed  in  1799,  f%  Brev.  223,  J  a  penalty  is  imposed  on 
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sherifls  who  shall  refuse  or  neglect  to  malce  returns  to 
executions ;  but  there  is  nothing  in  those  acts  which  has 
the  slightest  tendency  to  impair  a  title  acquired  at  sheriff's 
sale,  on  his  default  to  make  the  required  return.  F^  his 
neglect,  he  is  made  to  forfeit  a  sum  not  less  than  fort^hor 
more  than  two  hundred  dollars,  to  any  person  who  shall 
sue  for  the  same,  and  is  not  to  be  exonerated  from  such 
other  pains  and  penalties  as  by  law  they  are  subject  to. 
In  yohnson^s  cases  (voL  1,  155, J  the  chief  justice,  in 
delivering  the  opinion  of  the  court,  in  the  case  of  Jackson 
exdem,  Kane  £sP  Kane  vs.  Sternber^h^  and  where  the  subject 
matter  was  real  estate,  as  respects  the  return  of  the  sheriff 
to  the  execution  under  which  the  estate  had  been  sold, 
observed,  "  But  the  sheriff's  return  in  my  opinion  was 
not  essential  to  the  title  of  the  purchaser  ;  that  title  was 
not  created  by,  nor  dependant  on,  the  return,  but  was 
derived  from  the  previous  sale  made  by  the  sheriff,  by 
virtue  of  his  writ.  In  the  case  of  S'tmonds  vs.  CatBn^ 
f2  Came  Rep.  63,J  Justice  Kent  observes,  "  It  is  not 
requisite  to  the  validity  of  the  proceedings  on  execution, 
that  the  writ  should  ever  be  returned." 

But  why  should  the  plaintiff  in  this  action  endeavor  to 
make  this  neglect  of  the  sheriff  a  ground  of  their  recovery? 
Have  they  any  doubt  of  the  fact,  that  this  negro  woman 
was  levied  on  by  the  sheriff  of  the  district,  and  sold  under 
the  Ft.  Fa.  ?  Is  it  doubted,'  that  the  defendant  became  the 
purchaser  at  the  sale,  and  that  he  paid  the  sum  of  301 
dollars,  at  which  she  was  knocked  off  to  him,  and  that 
this  money  went  in  discharge  of  a  debt  due  from  the 
plaintiff's  testator  ?  It  would  have  been  in  my  opinion 
competent  for  the  court,  on  the  trial  of  this  case,  to  have 
ordered  the  sheriff  to  make  such  a  return  then  on  the  exe- 
cution as  corresponded  with  the  facts  which  had  taken 
place,  but  his  testimony  as  given  in,  superceded,  in  the 
opinion  of  the  court,  the  necessity  of  his  doing  so,  and 
the  purchaser  may  now  demand  a  bill  of  sale,  should  he 
think  it  necessary.     I  can  see  no  reason  in  this  case  for 
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disturbing  the  verdict  which  has  been  given  by  the  jury, 
dnd  am  of  opinion,  that  the  motion  should  fail. 

Justices  Colcociy  Rtchdrdsort^  and  Huger^  concurred; 

Evans^  for  the  motion* 
Witherspoorij  contra. 


F.  W.  R.   Broadeks   v5.  N.  Welsh   and  James   R. 
Carter. 

It  is  not  necessary  to  issue  a  Fi,  Fa,  aguost  the  principal,  before  pro- 
ceedings against  the  bail ;  a  Ca.  Sa.  only  is  necessary. 

X  His  was  a  proceeding  against  the  bail,  tried  before 
Mr.  Justice  Colcock^  at  Sumter  district,  Fall  Term,  1820. 
The  proof  was,  a  judgment  against  the  principal,  a 
capias  ad  satisfaciendum^  and  a  return  of  non  est  inventus^ 
which  the  Presiding  Judge  decided  was  sufficient,  and  a 
verdict  was  accordingly  given  against  the  bail. 

The  defendant  appealed  on  the  ground  lakrn  below, 
that  the  plaintiff  should  also  have  issued  a  Jieri  facias 
against  the  property  of  the  principal,  and  Had  a  return  of 
nulla  bona  before  he  could  proceed  against  the  bail. 

Mr.  Justice  Colcock  delivered  the  opinion  of  the  Court. 

This  case  has  been  decided  by  the  Court  on  various  oc- 
casions, and  indeed  admits  of  no  doubt.  (1  Con,  Rep,  319.) 

By  the  act  of  1809,  all  bail  are  now  to  be  considered  as 
special  bail,  (that  is,  bail  above,  or  bail  to  the  action,)  and 
by  the  Common  Law  it  is  only  necessary  to  issbe  a  Ca.  Sa. 
and  Rave  a  return  of  non  est  inventus^  in  order  to  pto- 
ceed  against  this  kind  of  bail ;  and  this  is  obvious  from 
the  stipulations  and  responsibilities  of  bail  to  the  action, 
which  are,  that  they  will  pay  the  debt  or  render  the  body 
of  the  principal. 

Now  why  issue  an  execution   against  the  principal  ?  It 

is  unnecessary  to  say  the  least ;  the  Ca.  Sa.  is  a  demandf 
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on  the  bail  to  deliver  the  body,  or  pay  the  debt;  iftbey 
fail  to  do  the  first,  they  may  do  the  second  act ;  if  they 
fail  to  do  the  latter,  they  must  do  the  former  ;  and  a  sci- 
re Jacias  issues  against  them  to  compel  payment. 

It  may  be  of  importance  to  remark  on  the  use  of  the  term, 
in  the  act  of  1785,  that  "Mr.  Pendleton^  vfho  introduced 
the  act,  has  clearly  misapplied  the  terms  common  and  spe- 
cial bail,  and  hence  arose  great  confusion.  By  the  Com- 
mon Law,  (Tidd*8  Practice^  211.  Com.  Dig.  tiu  Bail^J 
common  bi^.il  were  merely  nominal,  (John  Doe  &f  Rich^ 
ard  Roe. J  The  object  was  to  give  jurisdiction  to  the  court. 
Special  bail  was  bail  below  or  bail  to  the  sheriff,  which  was 
two  or  more  real  and  responsible  pef  sons,  who  stipulated 
that  if  the  defendant  be  condemned  in  the  action,  he  shall 
satisfy  the  costs  and  condemnation  or  render  himself  to  the 
custody  of  the  sheriff,  or  that  they  will  pay  the  costs  of 
condemnation  for  him.  fTidd^s  Practice  211.  ComytCi 
Dig.  tit.  Bail.)  These  (bail)  might  afterwards  become  fa«l 
to  the  action,  or  bail  above,  by  which  they  acquired  the 
right  to  surrender  the  principal,  in  case  he  did  not  sur- 
render himself,  or  comply  with  the  other  conditions  of  the 
recognizance. 

By  the  act  of  1785,  when  common  bail  is  mentioned, 
bail  to  the  sheriff,  or  special  bail  is  meant ;  and  when  the 
term  special  bail  is  mentioned,  bail  to  the  action,  or  bail 
above,  is  intended.  This  explanation  of  the  use  and 
meaning  of  the  terms  common  and  special  bail,  is  neces- 
sary tp  the  correct. understanding  of  the  decisions  of  our 
Courts  and  construction  of  our  acts. 

It  is  then  clear,  that  no  other  execution  than  a  Co.  So. 
is  necessary,  before  proceedings  are  -had  against  the  bail. 

The  n^otion  is  clischarged. 

Justices  Notty  yohnsoTiy  Gantt^  Richardson  and  Huger^ 
concurred  • 
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William  Trapp  vs.  Jah£3  M'Kemzie. 

Where  an  actioir  of  trespass  is  commenced  against  A.  and  B.  and  a  ver- 
dict is  ibund  against  A.  but  B.  is  found  not  guilty ;  B.  is  entiddd  to 
tax  his  costs  against  th^  plsdntifr.  ^ 

Kershaw,  November  Term,  1820. 

This  was  a  rule  on  the  clerk,  to  show  cause  why  he 
should  not  tax  costs  under  the  following  circumstances : 
William  Trapp  had  brought  an  action  of  trespass  against 
William  Matheson  and  the  said  jfames  M'^Kenzie^  for 
enteifing  his  enclosed  lot  in  Camden,  and  taking  away" 
several  bales  of  cotton.  The  Jury  had  found  a  verdict  in 
favour  of  William  Trappy  against  William  Matheson^  but 
had  found  James  M^Kenzie^  "not  guilty •"  The  plea 
was  a  joint  plea,  and  the  subpoenas  joint,  but  the  appear- 
ance several. 

The  Presiding  Judge,  Mr.  Justice  Richardson^  de- 
cided, that  the  rule  should  be  made  absolute ;  and  that 
the  plea  and  subpoenas  should  be  taxed  as  well  sis  thd 
j  adgment  and  execution. 

A  motion  was  now  made  to  reverse  the  decison,  upon 
the  grounds,  that  there  is  no  law  in  this  state,  which 
entitles  one  defendant  to  costs  where  a  verdict  is  given 
against  his  co-defendant  in  trespass. 

Mr.  Justice  Richardson  deliveted  the  opinion  of  the 
Court. 

The  act  of  1791,(1  Faust^  5.  1  Brev.  Dig.  339,)  de- 
dares,  "  that  the  several  and  respective  fees  herein  after 
mentioned,  &c.  shall  be  paid,  &c.  for  the  different  servi- 
ces in  the  respective  suits,  &c.  in  lieu  of  all  other  demands, 
8cc."  And  the  same  act  repeals  all  other  acts  upon  the  same 
subject,  (fees.)  The  clause  first  recited,  renders  any  liti- 
gant, who  may  employ  an  attorney,  liable  to  him  for  cer- 
tain fees,  according  to  the  specific  professional  services 
performed,  and  the  invariable  construction  placed  upon 
the  same  clause,  has  been,  that  such  litigant,  if  successful 
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in  his  suit  at  law^  or  in  his  defence,  may  recover  over 
against  the  opposite  and  unsuccessful  party,  the  like  fees 
by  Wciv  of  reimbursement  for  his  expenditure^  sustained  in 
Quch  suit  or  defence.  Now  there  can  be  no  doubt  that 
yames  M'Kenzie^  was  liable  to  his  attorney,  for  the  ap- 
pearance, plea,  subpoena,  judgment,  &c.  in  this  case.  And 
he  is  as  much  within  the  reason  and  expression  of  the  act, 
as  any  other  successful  litigant.  The  verdict  proves  that 
he  had  been  sued  improperly  and  illegally.  Though  in 
the  right,  he  was  mulct  in  costs  by  a  groimdless  suit, 
brought  against  him.  Like  every  other  successful  party  in 
a  suit,  he  should  then  recover  over  his  costs  expended. 

But  it  is  asked,  how  are  we  to  divide  a  joint  plea,  joint 
subpoena,  &c.  ?  The  answer  is  plain.  Whether  the  plea  be 
joint  or  several,  the  party  is  liable  for  each  to  his  attorney, 
and  he  may  recover  over  to  the  extent  of  his  own  liability 
and  no  more. 

Again,  it  may  b^  asked,  if  there  had  been  several  de^ 
fendants  acquitted,  could  each  recover  over  for  the  same 
joint  plea,  &c.  and  filed  by  the  same  lawyer  ?  The  answer 
is, equally  plain.  They  could  by  no  means  do  so.  Seve- 
ral defendants  would,  in  such  case,  be  liable  to  their  own 
lawyer,  only  for  one  plea,  &c.  and  many  defendants,  who 
liad  been  acquitted,  could  recover  over  no  more  than  any 
one  defendant  might,  who  had  been  solely  acquitted. 
ITie  motion  is  therefore  discharged. 

Justices  Colcocij  Nott^  Johnson  and  HugeVj  concurred* 

Blanding  fe?  Holmes^  for  the  motion. 
Levy  &?  MWilliey  contra. 


Tames  M'Dowall  vs.  Richarp  Branhah,  Sophonis- 
BA  £.  M.  Branham,  his  wife,  surviving  Administra- 
trix of  Edward  Wxng  ate. 

A.  took  a  judgment  of  assets  guaiido  acciderint  against  an  administra- 
trix ;  and  after  said  judgment,  certain  property  which  was  claimed  by 
the  administratrix  in  her  own  right,  (which  was  not  mentioned  in  t2^€ 
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appraiBement  of  the  intestate's  estate^  nor  stated  in  the  account  of 
the  administratrix  rendered  to  tlie  ordinary^)  was  declared  by  the 
constitutional  court  liable  to  the  intestate's  debts :  A.  then  commenced 
ail  action  of  debt  on  his  judg'ment.  Held,  that  the  property^  decided 
by  the  constitutional  court  to  be  liable  to  the  payment  of  the  intes- 
tate's effects,  having*  been  in  the  possession  of  the  administratrix 
before  the  judgment  of  assets  quando  acciderint  could  not  be  consid- 
ered as  assets,  came  to  the  hands  of  die  administratrix  since  the  former 
judgment,  and  therefore  not  liable  to  the  plaintiff 's  judgment. 

X  HIS  was  an  action  of  debt  on  judgment  of  assets  quann 
4o  acciderint  against  Sophonisba  E,  M.  Wingate^  now 
Brai^iam^  and  Josepl}  Wtngate^  administrator,  and  Admin^ 
htratrix  of  Edward  Wingate^  deceased,  taken  and  signed 
upon  the  26th  April,  1810,  upon  a  note  given  by  Edward 

Wijigate^  deceased,  after  his  intermarriage  with  Sophonis' 
ha  E.  M.  Wingate^  dated  the  27th  of  February,  180r, 
The  negroes  Hannah^  Bob^  Sam^Johriy  Rachel^  Paul^  and 
Nancy ^  (children  of  Hannah)  Mahata^  and  Jack^  came  by 
or  belonged  to  Sophonisba  E.  M^  IVijigatCy  and  were  in 
the  possession  of  Edward  IVingaUy  deceased,  from  the 
time  of  his  intermarriage  with  Sophonisba  E.  M,  until  his 
death,  and  remained  in  the  possession  oi Sophonisba  E.  M^ 
from  the  death  of  her  htishand^  Edward  WlngatCy  until 
her  intermarriage  with  Richard  Branham^  and  have  been 
ever  since  and  are  now  in  the  possession  of  the  defend- 
ants. But  said  negroes  were  included  in  a  marriage  con- 
tract between  Edward  Wingate  and  Sophonisba  E.  Mm 
made  before  their  intermarriage,  and  dated  the  27th  April, 
1805,  and  were  neither  mentioned  in  the  appraisement  of 
Edward  Win  gate*  s  estate,  nor  stated  in  the  accounts  his 
administrators  rendered  to  the  ordinary,  as  they  were 
claimed  by  Sophonisba  E,  M,  as  her  separate  estate,  by 
virtue  of  said  marriage  contract. 

On  the  2d  of  December,  the  constitutional  court,  i^  the 

^ase  of  Boatrvright  fcf  Glaze  v*.  The  Admors,  of  Edward 

Wingate^  declared  said  marriage  contract  void  as  to  the 

'  crcdhoTs  of  Edivard  IVingatCj  decesistdj  and  liable  to  the 

payment  of  his  debts. 
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It  was  contended,  upon  the  trial  on  the  part  of  the  pkun> 
off,  that  said  negroes  were  to  be  considered  as  assets 
come  to  the  hands  of  the  administrators  of  Edward  Win- 
gate^  deceased,  and  liable  to  the  payment  of  said  debts,  at 
and  from  the  time  of  said  decision.  But  the  Presidinj^ 
Judge,  (Mr,  Justice  Gajitt^)  charged  to  the  contrary,  and 
in  conformity  with  said  charge,  the  jury  found  a  verdict 
for  defendants. 

The  plaintiff  moved  the  constitutional  court  for  a  new 
trial,  upon  the  ground  :  That  the  Presiding  Judge  misdi- 
rected the  jury  whose  verdict  was  contrary  to  law  and  the 
above  mentioned  evidence,  in  as  much  as  said  negroes 
^erc  assets  come  to  the  hands  of  Edward  Wingate's  ad- 
ministrators, and  liable  to  the  payment  of  said  debts,  at 
and  from  the  period  of  said  decision,  notwithstanding 
judgment  of  assets  quando  acciderint  had  been  taken. 

Mr.  Justice  Gantt  delivered  the  opinion  of  the  Court. 

The  facts  in  this  case  are  admitted  by  the  counsel,  and 
the  law  of  the  case,  in  my  opinion,  is  very  clear  and  con- 
clusive, that  the  negroes  in  question  are  not  liable  to  the 
plaintiff  ^s  demand.  Much  reliance  has  been  placed  upon 
the  decision  of  the  constitutional  court,  in  the  case  of 
Boatwright  is?  Glaze  vs.  The  Admors,  of  Edward  Wingate^ 
but  it  can  have  no  possible  bearing  on  the  present  action. 
This  action  is  founded  on  a  judgment  heretofore  rendered^ 
and  any  recovery  in  it  must  be  according  to  the  terms  of 
that  judgment;  now  the  terms  of  it  are,  that  the  plaintiff 
was  to  have  satisfaction  for  his  debt,  out  of  assets  of  the 
intestate,  which  should  come  to  the  hands  of  the  adminis- 
trators after  that  judgment,  and  it  is  admitted,  in  the  case 
stated,  that  those  negroes  were  in  the  hands  of  the  admin- 
istrators when  the  judgment  was  given.  Why  did  not 
JPDowell^  the  plaintiff,  contest  the  truth  of  the  plea,  know- 
ing as  he  must  have  done,  that  those  negroes  were  in  the 
hands  of  the  administrators  ?  This  was  the  course  pur- 
'<ued  by  Boativrtj^ht  is/  Glaze ;  they  took  issue  on  the 
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plea  oiplene  administravit^  and  the  property  embraced  by 
the  marriage  contract  alluded  to,  was  held  liable  to  the 
debts  of  the  intestate.  If  the  verdict  of  the  jury  had  been 
against  them  on  the  issue,  and  no  appeal  had  been  taken, 
they  then  would  in  point  of  law  have  been  precisely  in  th<5 
situation  of  M^Dowell^  the  plaintiff,  respecting  the  pro- 
perty in  the  marriage  contract.  The  plaintiff  in  this  action^ 
by  taking  his  judgment  oi  future  assets,  has  admitted  th(^ 
facts,  that  the  property  contained  in  the  marriage  contract, 
was  not  liable  for  his  debts ;  and  what  a  party  admits  i|^ 
pleading  is  as  conclusive  of  the  fact  admitted  as  if  it  bad 
been  established  by  the  verdict  of  a  jury.  The  decision 
in  Taylor  vs.  Holman^  (Buller^s  N.  P,  169,J  is  a  direct 
authority  for  the  present  case.  The  defendant  there  had 
put  in  the  plea  oiplene  admimstravit.  The  plaintiff,  ia 
that  case,  like  McDowell  in  this,  had  taken  judgment  ofc 
assets  quando  acciderint.  The  plaintiff  then,  as  M^Dow- 
ell  here,  brought  an  action  on  that  judgment,  suggesting  a 
devastavit.  Lord  Mansfield  would  not  allow  the  plaintiff 
to  give  any  evidence  of  effects  come  to  the  defendant^ 
hands  before  the  judgment,  saying,  that  the  plaintiff  had 
admitted,  that  the  defendant  had  fully  administered  to 
that  time.  In  the  case  of  Afara  vs.  i^^i/m,  (^6  Z)«n- 
ford  and  East^  1,J  Lord  Chief  Justice  Kenyon  saySi, 
"  when  an  executor  pleads  plene  administravit^  the  credi- 
tor has  an  opportunity  of  denying  the  truth  of  that  allega- 
tion,  or  if  it  be  true,  he  may  admit  it ;  if  he  deny  it,  the 
enquiry  is  then  to  be  gone  into,  on  the  trial  of  such  an 
issue  ;  if  he  admit  it,  he  takes  judgment  and  prays,  that  his 
debt  may  be  levied  of  ^uch  assets  as  may  afterwards  come 
to  the  hands  of  the  executor  to  be  administered.  But  the 
season  when  the  creditor  must  ascertain,  whether  or  not, 
there  be  any  assets  in  the  executor's  hands,  is  when  the 
issue  oi  plene  admimstravH  is  tried,  that  question  is  set- 
tled by  the  judgment  given  on  such  plea;"  and  he  further 
says, "  that  such  should  be  the  rule  of  law,  for  if  it  were 
permitted  to  a  creditor  tp  litigate  a  second  time,  that  which 
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has  been  orice  setded  between  the  parties,  either  by  a  ver- 
dict or  admission^  the  executor  would  be  harrassed  and 
involved  in  infinite  expense  and  litigation/^  Mr.  Jus* 
tice  LawrencCy  in'delivering  his  opinion  in  the  same  case, 
cited  the  case  of  Noel  vs.  Nelson^  (\  Ventr.  94,J  and  the 
case  of  Dorchester  vs.  Webb^  (Cro*.  Car.  373,^  in  which  it 
was  considered,  that  the  admission  of  the  truth  of  the  plea 
of  pkne  administravit  operated  as  a  bar  to  the  creditor 
claiming  any  other  assets  than  those  that  the  executor 
should  receive  afterwards. 

•     This  principle  of  law  thefefore  appears  to  have  been 
firmly  established,   and  founded   in   correct   reason  and 
sound  sense.     A  judgment  is  the  sentence  of  the  law  pro- 
nounced by  the  court,  upon  the  matter  contained  in  the  re- 
tord.    Every  judgment  by  confession  is  an  admission,  both 
ctf  the  fact  and  the  law  arising  thereon,  and  it  is  not  com- 
petent for  a  capricious  plaintiff,  in  a  Second  action,  to  gain- 
say or  deny  what  he  has  admitted  in  a  former  to  be  true. 
Perhaps  at  the  time  of  taking  his  judgment,  he  reflected, 
that  the  property  in  question,  belonged  to  the  administra- 
trix before  marriage,  and  by  contract  was  to  have  been 
settled  upon  her ;  that  the  contracting  parties,  from  igno- 
rance of  the  law,  had  by  mistake  recorded  the  deed  6f 
settlement  in  an  impropei*  office,  whereby  the  purpose  for 
which  it  was  made,  had  been  frustrated,  and  disdaining  to 
t^ke  an  illiberal  advantage  against  an  unfortunate  woman 
whose  support  depended  upon  her  being  able  to  retain  thiy 
little  pittance,  the  generosity  of  his  nature  induced  him  to 
waive  an  advantage  which,  in  strictness  of  law,  he  might 
have  taken,  but  which  justice  and  right  seemed  to  forbid. 
I  wish  he  had  adhered  to  this  correct  dictate  of  a  feeling 
heart.  His  present  attempt  to  make  this  property  liable  for 
the  payment  of  his  debt,  is  in  opposition  to  an  established 
principle  of  law,  and  which  I  am  happy  to  believe,  in  this 
case,  goes  in  support  of  what  is  strictly  just  and  equitable. 
It  is  the  opinion  of  the  court,  that  a  new  trial  should  be 
refused. 

Justices  Johnson^  Richardson^  and  Huger^  concurred- 
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Mr.  Justice  Colcock: 

I  concur  in  the  general  doctrine  of  the  law,  but  I  do 
not  think  the  case  embraced  in  the  law. 

Gregg,  for  the  motion. 
Stark^  contra. 

A.  Benson,  Admor.  t;^.  Rtce  &  Byf.rs. 

A  sale  by  an  administrator  is  valid,  though  a  will  be  afterwards  discov" 
ered,  and  the  administration  revoked. 

Jl  RIED  before  Mr.  Justice  yohnson,  at  Spartanburgh, 
Spring  Term,  1820. 

In  this  case  it  appeared,  that  the  ordinary  set  aside  the 
will  of  John  Turner,  on  the  ground  of  insanity,  in  the 
testator,  and  granted  letters  of  administration  to  Rebecca 
Turner,  who  sold  the  property  by  order  of  the  ordinary. 
^arah  Turner  purchased  the  property  in  contest,  at  the 
sale  of  the  administrator.  Five  years  after,  the  ordinary 
reversed  his  former  decision. 

The  only  questix>n  presented  in  this  case,  was,  whether 
the  purchaser,  at  the  administrator's  sale,  can  hold  the 
property  purchased  after  the  will  is  established  ? 

The  Presiding  Judge  decided  against  the  purchaser, 
and  for  the  defendant. 

A  motion  was  now  made  to  reverse  the  decree  ;  because 
the  ordinary  having  set  aside  the  will  and  granted  admin- 
istration, the  sale  is  valid. 
♦ 

Mr.  Justice  Colcock  delivered  the  opinion  of  the  Court. 

In  this  case  there  is  no  fraud  alUged  on  the  part  of  the 
administrator,  and  it  is  certainly  different  from  the  con- 
ce;dment  of  a  will.  **•  If  administration  be  regularly 
granted,  and  afterwards,  for  cause,  repealed,  all  lawful  acts 
by  the  first  administrator  remain  good  ;  so  if  administra- 
tion be  regularly  granted  tti  him  to  whom  it  docs  not  be- 
long, and  afterwards  repealed  upon  a  citation,  all  acts  by 
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the  first  administrator  are  good;  as  if  he  gives  the  goo^ 
of  the  intestate  to  another.  (^1  Com.  Dig.  375,  tit.  Admin* 
iatrator^  b.  8.  See  also  2  Jac.  L.  D.  bij  T.  E.  Tomiins.J 
Where  an  adnrmistration,  which  has  been  granted,  is  pro- 
perly revoked,  the  latter  administrator  may  sue  the  former 
for  money  had  and  received,  or  trovef  for  any  goods  re- 
maining in  his  possession,  by  him  converted,  or  not  duly 
administered.  Any  other  doctrine  would  be  fraught  with 
the  niost  monstrous  inconveni^^nce.  The  community  who 
are  not  under  the  authority  of  judicial  power,  should  be 
Certain  of  protection,  in  their  rights.  The  motion  must 
be  granted. 

Justices  Johnson^  Huger^  and  Notty  concurred. 


Richard  B.  Harrison  vs.   William  Hollis,   Senr. 

Where  a  purchaser  at  Sheriff's  Sale  does  not  record  his  title,  it  viH 
not  affect  the  title  of  a  subsequent  purchaser  at  SherifT's  Sak, 
without  notice  of  the  first  purchaser's  title. 

A  Court  of  Law  cannot  notice  a  resulting  trust,  it  belongs  exclusirelr 
to  the  Court  of  Equity. 


X  HIS  was  an  actioti  of  trespass  to  try  title  to  land,  tried 
at  Fairfield,  Fall  'I>rm,  1820,  before  TMr.  Justice  Nott. 
It  will  be  unnecessary  to  go  into  a  detail  of  all  the  cir- 
cumstances which  came  out  on  the  trial.  It  will  be  suffi- 
cient to  state,  that  some  time  anterior  to  the  year  179^, 
William  Hollis^  senr.  the  defendant,  purchased  the  land  in 
question,  of  Jesse  Havis^  and  took  his  bond  to  maki^  him 
titles,  when  the  purchase  money  should  be  paid.  I'n  the 
year  1799,  the  money  was  paid,  and  Havis^  by  theVdircc- 
tions  of  the  defendant,  made  titles  to  W.  Hollis^  wnr.  son 
of  the  defendant.  Defendant  gave  as  a  reason  ^^r  having 
the  title  made  to  his  son,  that  he  was  indebte  ;-dto  iVCra 
£5?  Cantey,  and  if  the  titles  werp  made  to  I '   lum,  the  Jand 


November  Term.  57Q 

would  be  taken  from  him  for  the  payment  of  that  debt. 
IV.  ffoilisy  j\xnr.  being  a  minor,  continued  to  live  on  the 
land  with  his  father;  some  time  after  this,  General  Cantey 
obtained  a  judgment  against  W.  Holiis^  senr.  and  in  1804, 
had  this  land  sold  as  his  property,  and  purchased  it  in  him- 
self and  took  the  sheriff's  title  for  the  same.  He  then 
permitted  W,  Mollis^  senr.  to  live  on  the  land  as  his  tenant, 
and  he  and  his  son  continued  to  live  there  together,  until 
the  year  1816,  when  W.  Hollts^\\xm\  died.  But  previous 
to  his  iieath  {\n  the  year  1815)  a  judgment  was  recovered 
Against  him,  for  one  hundred  dollars.  In  the  year  1817 
or  '18,  the  land  was  sold  as  the  property  of  W,  Hollis^\\ix\r, 
to  satisfy  that  judgment,  and  purchased  by  the  plaintiff. 
Upon  his  statement  of  facts,  the  jury  found  a  verdict  for 
the  plaintiff;  and  a  motion  was  now  made  for  a  new  trial, 
on  two  grounds  : 

Ist. — Because  the  titles  were  made  to  W.  Hollis^  junr. 
for  the  purpose  of  defrauding  M'Cra  &f  Cantey  out  ol  the 
debt  due  to  them  by  W.  Hollis^  senr.  and  were  therefore 
void :  ' 

2d.  Because  Wm.  Hollis^  sen.  having  lived  on  the  land 
more  than  five  years,  as  the  tenant  of  General  Cantey^  ac- 
quired a  title  by  possession  for  him. 

Mr.  Justice  Nott  delivered  the  opinion  of  the  Court. 

In  considering  the  several  questions  which  arise  out  of 
this  case,  we  must  regard  General  Cantey  as  he  actually 
is,  the  real  defendant ;  and  as  connected  with  that  view  of 
the  case,  it  is  necessary  to  notice  an  important  fact  which 
is  not  stated  in  the  brief,  to  wit :  that  the  sheriff's  deed  to 
him  has  never  been  recorded.  That  fact  gives  a  complec- 
tion  to  the  case  which  supercedes  the  necessity  of  con- 
sidering the  first  ground  made  for  a  new  trial;  for  admit- 
ting the  fraud  to  exist,  there^  is  no  proof  that  the  plaintiff 
was  a  party  or  had  any  knowledge  of  it ;  and  being  a 
honajide  purchaser  for  a  valuable  consideration,  without 
notice  of  General  Cantey^s  title,  was  entitled  to  recover  *  ' 
But  what  is  the  nature  of  the  fraud  complained   gf  ?     U\ 
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Hollis^  senr.  never  had  a  right  to  the  land,  and  he  could 
not  be  compelled  by  this  court  to  take  a  title  to  himself  to 
enable  him  to  pay  his  debt ;  directing  the  titles  to  be  made 
to  his  son,  was  not  therefore  such  a  fraud  upon  M'^Cra  fcf 
Cantey^  as  this  court  can  notice,  because  the  land  was  never 
tangible  by  them.  Setting  aside  this  deed  could  not  vest 
the  land  in  old  HoUis^  and  of  course  Cantey  can  have  no 
light.  And  it  is  only  with  reference  to  creditors,  that  it 
can  be  considered  fraudulent,  for  it  is  certainly  good  as 
between  the  parties. 

It  has  however  been  contended,  that  young  HoUis  ought 
to  be  considered  as  a  trustee  for  his  {Either,  and  that  the 
sale  by  the  sheriff  was  therefore  good.     But  the  doctrine 
of  implied  or  resulting  trusts  belongs  exclusively  to  the 
courts  of  equity,  and  cannot  be  reached  by  this   court. 
This  court  cannot  travel  out  of  the  deed  itself,  for  its 
construction.     We  can  receive  evidence  aliunde  to  show, 
that  a  deed  is  fraudulent  and  void,  but  liot  to  give  it  a 
different  operation,  than  what  it  expresses  upon  its  face. 
2d. — With  regard  to  the  second  ground,  the  possession 
of  the  son  was  coextensive  with  that  of  the  father,  and  in 
such  case,  the  possession  would  enure  to  the  benefit  of 
him  who  had  the  right.  In  any  view  of  the  case,  therefore, 
the  pliiintiff  is  entitled  to  retain  his  verdict ;  and  this  mo- 
tion must  be  refused. 

Justices  Colccck^  Richardscn^  Gantt^  apd  Huger^  con- 
curred. 

Clarke  fcP  Gregg,  for  the  motion, 
PearesoTiy  contra. 
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James  Denton  &  Wife  vs.  Joseph  English. 

An  executed  contract,  though  founded  on  an  immoral  con^deration,  [» 
binding  on  the  parties  to  it,  at  Common  Law. 

A  HIS  was  an  action  of  trover,  tried  before  Mr.  Justice 
Colcock^  at  Columbia,  1818,  to  recover  the  value  of  a  num« 
ber  of  slaves.  Ten  of  them  were  claimed  by  the  plaintiffs 
under  a  !?ill  of  sale  from  \Vm.  Fitzpairick^  who  had  a  wife 
then  living,  to  Mrs.  Detiton^  (then  Miss  Gillespie^  dated 
27th  May,  1798.  This  bill  of  sale  was  signed  and  sealed 
by  Fitzpatricky  and  money  was  the  consideration  express- 
ed. The  defence  quoad  the  negroes  mentioned  in  the 
bill  of  sale,  was,  that  the  true  consideration  was  a  subse* 
quent  illicit  cohabitation  between  the  parties^  and  being 
contra  bonos  mores ^  was  void. 

The  Jury  found  a  verdict  for  the  plaintiff  as  to  part  of 
the  slaves,  but  as  to  those  mentioned  in  the  bill  of  sale,  the 
verdict  was  in  effect  for  the  defendant,  as  it  is  agreed  that 
their  value  was  not  included  in  the  verdict. 

From  the  view  taken  by  the  Court,  the  facts  proved  in 
support  of  the  defence,  which  were  very  voluminous,  are 
superceded,  except  so  far  as  they  go  to  prove  that  this  was 
an  executed  contract,  which  consisted  of  the  signing,  seal- 
ing and  delivery  of  the  bill  of  sale,  and  a  possession  under 
it  during  the  lifetime  oi  Fitzpatricky  so  far  as  siich  a  pos- 
session was  consistent  with  the  parties  living  together, 
and  separate  artd  entire  possession  after  his  death,  up  to 
the  time  of  the  conversion  of  the  defendant,  and  a  provi- 
sion in  the  last  will  arid  testament  of  Fitzpatricky  allowing 
Miss  Gillespie y  (Mrs.  Denton^  whom  he  made  his  sole 
executrix,  a  compensation  for  the  service  of  the  negroes 
for  the  time  they  were  employed  by  him.  With  regard 
to  the  -facts  which  went  to  prove,  that  the  true  considera- 
tion of  the  bill  of  sale  was  a  future  illicit  cohabitation  be- 
twt'en  the  parties,  it  is  sufficient  to  remark  generally,  that 
the  Court  saw  nothing  in  them  so  much  opposed  to  the 
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finding  of  the  Jury  as  to  authorize  granting  a  new  trial  cm 
the  grounds  arising  out  of  tbem. 

The  grounds  of  the  plaintiff's  motion  for  a  nevr  trial, 
arise  principally  out  of  a  supposed  misdirection  of  the 
Presiding  Judge,  in  relation  to  the  evidence  of  illicit  co- 
habitation, and  are  now  unimportant,  as  the  case  turns  on 
a  single  question  presented  in  the  plaintiff's  ground  ;  it  is 
whether  at  Common  Law,  an  executed  contract,  founded 
on  an  immoral: consideration,  is  or  is  not  binding  ontbe 
parties  to  it  ? 

Mr.  Justice  Johnson  delivered  the  opinion  of  the 
Court. 

The  question  propounded  assumes  two  positions.  1st. 
That  this  was  an  executed  contract.  2d.  That  it  is  not 
affected  by  any  statutory  laws. 

To  support  the  first  of  these  positions,  it  will  only  be 
necessary  to  remark  thnt  an  executed  contract  consists  in 
the  performance  of  every  thing  necessary  to  be  done  ac- 
cording to  the  terms  of  the  contract  by  the  party  contract- 
ing, so  as  fully  to  invest  the  party  contracted  with,  with 
dominion  over  the  thing  parted  with.  (^1  Powell  on 
Cont.  234.J  The  bill  of  sale  which  furnishes  the  only 
evidence  of  the  contract,  does  not  provide  for  any  subse- 
quent act  to  be  done  by  Fitzpatrick^  and  Miss  Gillespie*^ 
possession  of  the  negroes  under  it.  gave  her  complete  do- 
minion over  the  negroes  mentioned  in  it.  '  It  follows, 
therefore,  that  this  was  an  executed  contract. 

It  is  admitted,  that  the  negroes  mentioned  in  the  bill  of 
sale  were  not  equal  in  value  to  the  one  fourth  part  of  the 
real  and  personal  estate  of  Fitzpatrick  at  the  time  of  the 
execution  of  the  bill  of  sale,  so  that  the  contract  is  not  af- 
fected by  the  act  of  assembly  of  1^95,  usually  called  the 
bastardy  act,  (1  Brev.  68,)  which  declares  all  deeds  of 
gift,  conveyances,  legacies  and  devises,  made  in  favour  of 
an  illegitimate  child,  or  a  woman  with  whom  one  lives  ia 
adultery,  void  so  far  as  it  exceeds  the  one  fourth  part  of  his 
real  and  personal  estate,  such  person  having  a  wife  or 
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children  living  at  the  time.     The  question  is  tl)crefore  to 
be  determined  on  the  principles  of  the  Common  Law. 

On  the  part  of  the  plaintiff,  it  is  conceded,  that  an  exe- 
cutory contract  founded  on  the  consideration  to  which  the 
question  made  supposes,  I  mean,  in  consideration  of  future 
cohabitation  and  prostitution,  is  void,  as  being  contra  bo-' 
nos  mores^  and  would  impose  no  legal  obligation  on  the 
parties.  (\  Powell  on  ConU  183. J  The  right  oi  the 
plaintiffs  to  recover,  therefore,  depends  upon  the  dis- 
tinction between  the  legal  effects  of  an  executory  and  an 
executed  contract,  if  there  be  aoy. 

That  there  is  a  distinction,  is,  I  think  manifest.     Mr. 
Powell^  in  his  essay  on  contract,   (\  vol.  200,J  observes, 
"That  although  contracts  or  agreements  respecting  things 
which    the  law  prohibits   to  be  the  subject  of  contracts, 
create  no  right,  and  consequently  no  obligation  on  either 
side,  yet  the  law  suffers  them  in  some  instances,  neverthe- 
less, after  they  have  been  carried  into  execution,  to  prevail 
contrary  to  its  prohibition ;  for  being  executed,  they  are 
valid  between  the  piirties,  although  the  law  will  not  give 
its  aid  to  assi<it  either  party  in  carrying  them  into  execu- 
tion ;  for  the  parties  are  looked  upon  to  treat  tog^.  ther  as 
if  there  were  no  law  about  the  matter,  and  so  to  renounce 
the   benefits  which   might  accrue   by  the  law  to  either  of 
them ;  and  therefore  though  they   do  ill  to  engage  them- 
selves, they  ought   in  conscience  to  suffer  their  engage- 
ments, being  executed,  to  continue  in  force,  and  neither  of 
them  ought  to  break  without  the  assent  of  the  other.     ('2 
Comyn  on  Contracts  109.J     The  only  exceptions  to  this 
rule  which  are  noticed  by  Powell^  are  those  which  arise 
out  of  positive  enactments  by  statute,  when  the  remedy  is 
expressly  given   or  when  it  is  necessary   to  enforce  the 
general   provisions  of  the   statute.     These   statutes    are    • 
classed — 1st.  Into  such  as  are  founded  on  gerenjl  reasons 
of  public  policy — and  2d.  On  such  as  are  intended  to  pro- 
tect weak  and  necessitous  persons  from  being  overreached, 
defrauded,  or  oppressed..    To  the  first  of  these  classes  of 
prohibited  contracts,  the  common  law  rule,  that  when  the 
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parties  are  in  fart  delicto  melior  est  conditio  possidentit^ 
applies^  and  it  is  only  in  cases  arising  undtr  the  2d  class 
of  contracts  prohibited  by  statute,  that  a  remedy  is  given. 
(Powell  202-3-4  J 

I  have  been  induced  to  notice  the  doctrine  arising  out 
of  the  construction  of  prohibitory  statutes,  under  the  im> 
pression,  that  all  the  difHculty  which'  exists  ha^  arisen  out 
of  confounding  these  decisions  with  questions  arising  at 
common  law,  for  after  a  careful  research,  I  have  not  been 
nble  to  find  a  single  exception  in  cases  arising  on  common 
law  principles,  to  the  general  rule,  that  when  the  parties 
are  in  pari  delicto  melior  est  conditio  possidetis.  And  no 
possible  case  has  presented  itself  to  my  mind,  which  would 
constitute  an  exception.  The  act  of  assembly  usually 
called  the  bastardy  act  before  referred  to,  as  a  legislative 
interpretation  of  the  common  law,  furnishes  a  strong  argu- 
ment, that  this  case  at  least  was  not  an  exception  to  the 
rule.  That  act  restrains  the  party  from  bestowing  more 
than  one  fourth  of  the  value  of  his  real  and  personal  estate 
on  a  bastard  child,  or  a  mistress,  if  the  donors  have  a  wife 
or  children.  Now  if  such  a  disposition  had  been  wboHy 
void  at  common  law,  the  prohibition  in  this  statute  was 
idle  and  nugatory,  and  the  statute,  instead  of  imposing 
restraints,  should  have  legalized  such  a  disposition  of  the 
one  fourth  part  of  his  estate  to  such  purposes. 

The  application  of  this  rule  to  the  present  case  is  easy. 
Fitzpatrick  at  least  was  in  pari  delicto.  In  the  absence  of 
proof,  the  presumption  is,  that  he  pursued  and  seduced 
Miss  Gillispiey  and  the  facts  reported  abundantly  prove  it. 
I  think  therefore,  that  the  plaintiff's  motion  for  a  new  trial 
ought  to  prevail. 

Justices  Gantt  and  Richardson  concurred. 

Mr.  Justice  Colcock  dissented. 

Greggy  for  the  motion. 
Blandingy  contra. 
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Samuel  Woodfolk,  assignee  of  Woodfolk,  vs.  John 

K.  L£SLI£« 

Any  mere  written  promise  to  pay  money  unconditionally,  is  a  promis- 
sory note ;  therefore  a  pa])er,  signed  by  defendant,  stating,  that  he 
had  received  a  certain  sum  from  the  plaintiB'  which  he  would  return 
when  called  for;  or  a  paper  acknowledging,  that  the  defendant  had 
borrowed  a  ceriain  sum  of  ihe  plaintiff,  is  a  promissory  note. 

An  affidavit  to  hold  to  bail  requires,  tliat  a  specific  sum  shall  be  charged 
and  the  cause  of  action  plainly  set  forth. 

A  creditor  may  hold  his  debtor  to  bail  upon  one  cause  of  action,  and 
declare  on  that  and  another  also ;  but  should  the  verdict  be  given  on 
the  second  cause  of  action,  the  defendant  may  take  advantgeof  it^ 
when  sued  on  his  bond,  but  not  on  motion. 

The  law  does  not  require,  thai  an  affidavit  to  hold  to  bail  should  be  of 
the  exact  amount  which  may  c-vontuully  be  found  due ;  for  the  ver- 
dict cannot  alter  the  regularity  of  the  former  proceedings. 


JL  HIS  was  an  action  of  assumpsit,  tried  before  Mr.  Jus- 
tice Richardson^  upon  an  instrument  of  writing  nearly  in 
the  words  following :  "  Received  of  Woodfolk  four  hun- 
dred dollars,  to  be  returned  when  called  for,  day  of 

18—. 

"J.  K.  LESLIE." 

On  the  same  piece  of  paper  the  words,  "  borrowed  of 
Woodfolk,  ten  dollars,  J.  K.  Leslie,"  were  endorsed, 
and  also  an  assignment  to  the  plaintiffs.  At  the  trial  there 
appeared  likewise  endorsed  a  receipt  for  S  50. 

The  jury  found  a  verdict  for  g  360,  with  interest  from 
the  filing  of  the  writ  by  the  sheriff. 

After  the  verdict,  a  motion  was  made  to  discharge  the 
bail,  because  the  affidavit  was  insufficient ;  because,  as  was 
said,  there  was  a  material  variance  between  it  and  the 
cause  of  action,  &c.  The  affidavit  stated,  that  the  defend- 
ant was  indebted  to  the  plaintiff  g  360,  ''  as  assignee  of  a 
promissory  note,"  &c.  The  motion  was  overruled  and 
the  appeal  to  this  court  was  to  reverse  that  decision,  upon 
the  same  grounds. 

74 
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Mr.  Justice  Richardson  delivered  the  opinion  of  &e 
Court. 

In  order  to  hold  a  debtor  to  bail,  the  law  requires,  that 
a  specific  sum  of  money  shall  be  charged  to  be  due  to  ^ 
plaintiiF,  and  the  cause  of  action  plainly  set  forth  in  the 
affidavit.  (SelL  Prac.  105-6-^7-8-9.  1  Ttdd's  Prac.  157. 
Peck  &f  Hoodvs.  Van  Evour^  1  NoU  &?  APCard  581,  and 
cases  there  referred  to.)  These  indispensable  requisites 
have  been  strictly  complied  with  in  the  affidavit  before  us. 

It  was  argued,  that  the  instrument  declared  upon,  is 
not  a  promissory  note,  and  therefore  the  cause  of  action 
misrepresented  in  the  affidavit.'  But  any  mere  written 
promise  to  pay  money  unconditionallyy  is  a  promissory  note, 
and  such  is  plainly  the  purport  of  the  instrument  declared 
upon.  The  acknowledgment,  that  the  consideration  was 
money  "  borrowed^'^  does  not  alter  the  character  of  the 
contract ;  and  the  form  of  assignment  was  unobjection- 
able. The  plaintiff  was  then  the  assignee  of  a  promissory 
note. 

Again ;  it  was  observed,  that  there  were  two  instru- 
ments of  writing  declared  upon,  (one  a  note  for  %  400, 
and  another  for  g  10  endorsed.)  But  I  apprehend,  that  a 
plaintiff  may  hold  his  debtor  to  ball  for  one  cause  of  action, 
and  still  declare  upon  that,  and  another  too.  Should 
the  verdict  be  given  upon  the  second  cause,  the  defend- 
ant may  take  advantage  of  it,  whenever  sued  upon  his 
bond,  but  not  upon  motion.  In  a  mere  ex  parte  motion  to 
discharge  the  bail,  it  would  be  dangerous  and  unjust  to 
'make  coQateral  issues,  or  enquire  into  the  possible  merits 
of  the  case.  Upon  such  a  motion,  all  we  can  do  is  to  see, 
that  the  affidavit  is  strictly  correct,  and  that  some  count  in 
the  declaration  is  strictly  conformable  thereto.  ' 

It  was  also  said,  that,  as  the  affidavit  stated  the 
plaintiff  to  be  assignee  of  a  promissory  note,  in  as  much  as 
there  was  endorsed  a  payment  of  %  50  upon  the  paper 
containing  both  notes,  there  could  have  been  but  S  350, 
and  not  S  360,  due  upon  the  note  referred  to  in  the  affida- 
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vit^  and  so  the  affidavit  was  erroneous  in  charging  too  much 
by  $  10,  to  be  due.  But  two  satisfactory  answers  may  b^ 
given  to  this  position.  1st.  The  law  does  not  require  the 
aiSdavit  to  hold  to  bail  to  be  of  the  exact  sum  which  may 
be  eventually  found  due,  u  e*  the  verdict  cannot  alttr  the 
regularity  of  the  former  proceedings.  The  receipt  too,  ia 
no  part  of  the  record,  but  is  the  defence  set  up  by  the 
defendant,  and  we  are  not  to  travel  oat  of  the  record  of 
proceedings  made  by  the  plaintiff.  The  verdict  may  be 
and  usually  is  something  more  or  less  than  the  sum 
sworn  to;  yet  the  bail  is  liable  to  any  sum  within  the 
amount  of  his  bond.  But  let  us  suppose,  that  the  affida** 
vit  must  state  exactly  the  principal  sum  due,  or  less ;  and 
that  this  court  will  regard  the  receipt  as  part  of  the  plain^t 
tiff 's  case.  Then  too  the  affidavit  is  strictly  correct,  under 
a  very  rational  construction  verified  by  the  verdict  itself; 
the  two  notes  were  for  S  410,  i.  e.  the  one  for  g  400  and 
the  other  for  g  10,  and  a  general  receipt  for  g  50  is  endors- 
ed ;  these  three  are  on  the  same  paper ;  now  is  it  not  as 
rational  to  apply  g  10  of  the  payment  of  g  50,  first  in  dis* 
charge  of  the  g  10  and  then  g40  in  part  payment  of  g  400 1 
which  application  of  the  g  50  leaves  just  g  360  due,  and 
that  too  upon  the  note  of  g  400.  Surely  this  is  just,  and 
if  necessary  to  the  support  of  the  proceedings,  may  be 
done  justly  and  without  violence  to  fair  construction  or 
probable  intention^  Admitting  then  every  view  taken  by 
the  counsel,  still  the  conclusion  is,  that  the  motion  must 
be  discharged*  _         -  - 

Justices  Johnson^  Gantty  and  Huger^  concurred. 

Mr.  Justice  Golcock  dissented. 

Carter  &?  Baker ^  for  the  motion. 
^.  D.  Miller y  contra. 
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John  King,  ads.  James  Ferguson,  et  aL 

Where  a  will  «'as  thirty-three  years  old,  and  bad  been  proved  before 
the  ordinary,  and  the  hand  writing  of  the  testator  and  bubaciibiiig> 
witnesses  proved,  although  no  evidence  was  given  of  possession 
under  the  will,  or  that  the  witnesses  were  dead  or  out  of  the  state : 
HeUly  that  it  was  sufficient  evidence,  upon  which  a  Jury  might  find 
the  will  to  be  genuine. 

Afier  an  interlocutory  order  for  judgment  ha»  been  set  aside,  andth^ 
defendant  has  plead  the  general  issue,  be  \^il]  not  be  entitled  to 
plead  in  abatement,  or  have  the  benefii  of  that  plea  in  his  defence. 

Where  a  testator,  by  will,  gives  his  executors  a  power  to  sell  his  land 
for  the  benefit  of  his  heirs,  or  to  divide  and  allot  the  land  among  then, 
tfie  executors  arc  nothing  more  than  attomies  or  coipmisstoners  to  seli^ 
and  the  fee  simple  of  the  land  vests  in  the  heirs  until  the  executors 
make  the  sale  or  division,  agreeably  to  the  will. 

X  HIS  was  an  action  of  trespass  to  try  title  and  recover 
damages  ;  tried  at  Spartanburgh,  Fall  Term,  1820. 

Tht  plaintiiFs  produced  a  grant  to  Thomas  Ferguson^  for 
600  acres  of  land,  dated  9th  September,  1774,  and  then 
produced  the  will  of  T/iOTW^i*  Fergnfion^  dated  24th  June, 
1785.  The  testator  died  in  1786,  The  hand  writing  of 
the  testator  and  the  stibscribing  witnesses  to  the  will 
was  proven,  but  there  was  no  proof  that  the  witnesses 
were*  dead,  or  out  of  the  state.  The  will  was  admit- 
ed  as  evidence  on  this  testimony,  and  its  antiquity. 
The  will  devised  the  land  in  dispute,  to  be  sold  by  his  - 
executors,  for  the  payment  of  his  debts,  funeral  expenses 
and  pecuniary  legacies,  and  other  purposes  in  the  will  men- 
tioned ;  and  that  if  his  executors  should  be  of  an  opinion 
that  it  would  be  more  for  the  benefit  of  the  estate,  that  the 
said  land  should  not  be  sold,  then  the  testator  devised  the 
same  to  his  sons,  who  should  survive  him  at  his  death, 
when  his  exectitors  should  divide  the  said  land  between 
them.  There  was  no  testimony  to.  show  that  the  execu- 
tors had  or  had  not  sold  the  same,  or  decided  it  would  be 
a  btnrfit  to  the  testators  estate  not  to  self  the  said  land; 
or  th.it  they  had  made  any  division  as  directed  by  the 
;vill.    The  plaintiffs  further  proved,  that  they  were  the  sons 
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and  children  of  the  sons  who  survived  the  testator,  and 
that  there  hid  been  a  continued  minority  since  the  death 
of  the.testat.)r,  ia  his  sons,  and  sop's  children,  and  that  a 
minority  then  existed  in  one  of  the  plaintiffs,  to  wit, 
Eliza  Fdr^son^  who  was  about  19  years  old,  and  had  in- 
termarried with  Mr.  Bacot^  since  the  commencement  of 
this  action,  and  after  issue  joined. 

The  defendant  then  produced  a  deed  from  yohn  Toili^ 
Jon  to  himself,  for  fifty  acres,  covered  by  the  plamtiff's 
claim,  and  proved  a  possession  of  the  same  for  twelve  or 
thirteen  years  under  the  said  deed.  The  Jur}',  under  the 
charge  of  the  Judge,  found  a  verdict  for  the  plaintiffs* 
The  defendant  moved  for  a  new  trial  on  the  following 
grounds : 

1st.  Because  the  Court  misdirected  the  Jury,  in  stating 
to  them,  that  the  will  under  which  the  plaintiffs  claimed  the 
land,  conveyed  a  fee  to  the  plaintiffs,  when  np  port  of  tho 
will  did  convey  a  fee  to  the  plaintiffs  under  the  evidence 
then  before  the  Court. 

2d.  Because  the  Court  misdirected  the  Jury  in  stating 
to  them  that  the  will  was  sufficiently  proven  if  they  believ- 
ed the  testimony,  as  the  will  was  thirty  yeas  old,  although 
there  was  no  proof  of  any  possession  under  the  will,  por 
was  it  shown  that  the  witnesses  for  the  will  were  dead  or 
out  of  the  state. 

3d.  Because  the  Court  refused  to  permit  the  defendant 
to  plead  the  intermarriage  of  one  of  the  female  plaintiffs  ia 
abatement  of  the  action  as  to  her. 

Mr.  Justice  Richardson  delivered  the  opinion  of  the 
Court. 

There  were  several  other  grounds  taken  at  the  trial,  znd 
contained  in  the  notice  for  a  new  trial,  but  being  obvi- 
ously  untenable  were  not  relied  upon  in  the  arguments 
That  a  will,  like  any  other  ancitnt  instrument  of  writing, 
after  a  lapse  of  thirty  years,  and  provided  some  account 
of  its  situation,  durinp^  that  time,  has  been  given  so  as  to 
prevent  suspicion  of  its  being  antedated  or  of  any  other 
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imposition.  That  such  a  will  requires  not  as  full  proof  to 
authenticate  it  as  is  required  in  more  modem  instruments, 
has  been  well  settled.  (PhtUipps^  385.  5  Johnson^  144v 
2  Espinass^  Digest^  493.  Duncan  vs.  Beard^  ante^ 
400.J  No  particular  rule  can  be  laid  down  for  such 
cases.  The  will  was  thirty-three  years  old,  and  had 
been  proven  before  the  ordinary  in  1786,  which  would 
probably  have  been  suiBcient  evidence  of  its  being  genuine, 
but  the  hand  writing  of  the  testator  and  of  the  witnesses  to 
it  was  moreover  proven,  which  was  abundant  testimony, 
upon  which  the  Jury  might  find  the  will  to  be  genuine. 

The  ground,  that  the  defendant  had  a  right  to  plead  in 
abatement,  or  to  have  the  benefit  of  that  plea  in  his  de- 
fence, is  equally  untenable.  The  general  issue  had  been 
made  up,  and  that  too  after  an  order  for  an  interlocutory 
judgment.  The  defendant  had  no  right  to  a  plea  in  ad* 
dition  thereto,  unless  it  went  to  the  merits ;  a  mere  di- 
latory plea  could  not  be  filed  of  right.  (See  a  Rule  cf 
Court.     1  Const.  Rep.  XIII. J 

We  come  then  to  the  only  ground  truly  relied  upon  in 
the  case,  to  wit :  Was  the  fee  vested  in  the  plaintiffs  with- 
out any  act  on  the  part  of  the  executors  ?  The  construc- 
tion must  be  made  upon  the  following  clause  of  the  will, 
to  wit :  "  Item,  I  do  hereby  authorize  and  empower  and 
direct  my  executors,  or  such  of  them  as  do  and  shall 
qualify  and  take  upon  him  or  them,  the  burden  and  execu- 
tion of  this  my  will,  or  the  survivors  or  survivor  of  them, 
his  executors  and  administrators,  to  sell  and  dispoae  of  all 
the  rest,  residue  and  ramainder  of  my  real  estate,  whether 
in  town  or  country,  and  execute  and  deliver  unto  the  pur* 
chaser  or  purchasers,  good  and  sufficient  titles  and  con* 
veyances  in  fee  simple,  and  the  money  arising  from  such 
sale,  I  desire  may  be  applied  for  and  towar.ds  the  pay* 
ment  and  satisfaction  of  all  and  singular  my  just  debts 
and  pecuniary  legacies,  funeral  charges  and  other  uses  in 
this  my  will  expressed  ;"  and  "  I  do  hereby  authorize, 
empower  and  direct  my  executor^s,  hereinafter  mentioned, 
or  such  of  them  as  do  or  shall  qualify  and  take  upon  tbem 
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the  burden  and  execution  of  this  my  will,  or  the  surviv- 
ors or  survivor  of  them,  his  executors  and  administra- 
tors, to  part,  share,  divide,  allot  and  deliver  over  unto  my 
children,  their  part  of  my  said  estate,  real  and  personal, 
pursuant  to  this  my  will,  and  that  such  division  and  allot- 
ment shall  be  final  and  conclusive,  and  binding  on  all  par- 
ties concerned.  Item,  my  will  further  is,  in  respect  of 
the  rest  and  surplus  of  my  real  estate,  and  I  do  hereby 
authorize  and  empower  my  executors,  hereinafter  named, 
and  the  survivors  or  survivor  of  them,  and  the  executors 
and  administrators  of  such  survivors  or  survivor,  (any 
thing  herein  contained  before  to  the  contrary,  notwith- 
standing,) to  part,  share  and  divide  the  said  rest  and  sur- 
plus of  my  said  real  estate,  equally,  share  and  share  aUke, 
among  all  my  sons  that  may  be  living  at  the  time  of  my 
death,  or  with  which  my  said  wife  may  be  ensient.  If  my 
said  executors  should  be  of  opinion  that  it  will  be  more 
advantageous  that  my  said  estate  should  not  be  sold,  as  is 
herein  before  by  me  directed,  which  division  and  allot- 
ment when  so  made  by  my  executors,  among  my  sons,  I 
do  hereby  confirm  unto  my  said  sons,  and  to  their  and 
each  of  their  heirs  and  assigns  for  ever." 

The  evidence  proved  that  the  plaintiffs  or  some  of  them 
were  the  heirs  of  the  testator,  which  would  be  enough  to 
vest  the  fee  in  them,  unless  by  the  will  he  had  devised  it  to 
another*  To  that,  the  true  question  is,  did  the  fee  vest 
in  the  executors,  or  do  the  words  of  the  will  require 
some  act  to  be  done  by  the  executors,  before  the  fee  can  vest 
in  the  plaintiffs.  I  am  of  opinion,  that  under  the  words 
of  the  will  as  well  as  by  operation  of  law,  the  fee  vested  in 
the  plaintiffs.     This  is  obviously  the  intention. 

The  end  in  view  was,  1st.  To  give  to  the  executors  the 
power  of  selling  the  land  for  the  benefit  of  the  devisees* 
This  is  no  more  than  a  power  of  attorney  to  sell,  and  has 
never  been  construed  to  convey  any  estate  to  the  executors* 
CI  Bac.  318.  J  They  are  simply  attornies  for  such  purpose, 
and  have  no  other  power  than  what  is  plainly  expressed. 
Their  powers  are  to  be  construed  strictly.    2d.  The  exe- 
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cutors  to  have  power  to  divide  the  residue  of  lands  (their 
allotment  to  be  conclusive  among  the  sons,  &c.)  This  is 
fio  more  than  a  modification  of  the  power  to  sell.  It  is  to  be 
strictly  construed  and  to  be  extended  only  to  the  end  in  . 
view,  (i.  €•  to  divide.)  They  are  made  umpires  to  divide, 
and  may  or  may  not  exercise  their  power.  In  the  mean 
time  the  joint  and  several  rights  of  the  heirs  or  devisees 
attached,  subject  only  to  the  partition  or  allotment  which 
the  executors  may  make,  but  which  they  may  never  make. 

The  error  in  the  defendant's  argument  was  in  the 
assimulating  of  this  case  to  those  in  which  an  estate  is 
given  to  trustees  to  be  disposed  of  either  at  discretion,  or 
limited  in  a  certain  way  expressed,  as  in  3  Vesey^jimr.  to 
A.  to  dispose  of  as  he  thinks  proper,  gives  a  fee.  (See 
11  East^  also^  288.  9  Johnson^  104.  2  Fonb.  53^ 
93.  Coie  335.  1  Roberts  on  Wills  449,  &fc.  In  all  these 
cases,  an  estate  is  given  :  But  in  the  one  before  us,  only  a 
power  to  act  for  others ;  the  words  are,  "  I  authorize, 
empower,  and  direct,  my  executors  to  allot,  divide,  &c.  if 
not  more  advantageous  to  sell,"  &c.  which  arc  the  very 
words  used  in  the  former  clause,  giving  the  power  to  sell, 
i.  e.  "  I  authorize,  empower,  and  direct,  &c.  to  sell,  &c.'* 
The  different  powers  given  are  evidently  uncoupled  with 
a  conveyance  of  any  estate.  To  sell,  or  divide,  requires  no 
interest  in  the  attorney  or  commissiotier  appointed  for 
such  purpose ;  and  in  the  case  before  us,  the  executors  are 
as  attornies  or  commissioners  for  such  purpose. 

The  motion  is  refused. 

Justices  Nott^  Gantt^  and  yohnson^  concurred. 

Gist  &?  Roddy ^  for  the  motion. 
UPDuffiey  contra. 
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Ghakles  &  John  Spann  ads.  John  Blocker. 

A  court  of  common  pkas  has  no  power  to  order  a  sale  of  lands,  except 
in  cases  of  intestacy. 


JL  HIS  was  a  motion  to  set  aside  a  judgment  in  partition, 
for  irregularity,  made  before  Mr.  Justice  Johnson^  at  the 
Fall  Term  of  1819,  for  Edgefield,  who  overruled  the 
motion. 

The  grounds  of  appeal  were  the  same  which  were  urged 
in  the  court  below,  for  setting  aside  the  judgment : 

1st. — Because  the  summons  in  partition  was  irregular, 
and  no  order  founded  thereon  could  bind  the  defendant. 

2d. — If  the  defendant  had  been  made  a  party,  still  the 
only  proper  order  would  have  been,  that  a  division  should 
be  made  because  there  was  no  allegation,  that  the  joint 
tenancy  arose  under  the  statute  of  distributions. 

3d.  That  judgment  by  default  upon  this  summons  only, 
admitted  what  the  Court  could  Itrgally  do,  namely  divide 
the  land,  and  that  the  order  to  sell  was  extra  judicial,  and 
not  binding  on  the  defendant. 

Mr.  Justice  GanW  delivered  the   opinion  of  the  Court. 

I  shall  waive  the  expression  of  any  positive  opinion  upon 
the  first  ground  taken  in  the  brief.  The  case  of  Svrtell 
ads.  BraiUfordy  (2  Bay^  333,")  that  the  Court  will  not  un- 
ravel proceedings,  and  set  aside  judgments  after  st  veral 
years  acquiescence,  will  admit,  in  my  opinion  of  excep- 
tions. Cases  might  occur  which  would  admit  '^f  no 
other  remedy,  and  there  ought  to  be  a  means  of  redn  s  ,ing 
every  possible  injury.  The  particular  circumstances  of 
the  case  must,  in  every  instance,  be  such  as  to  jastify  the 
Court  in  the  exercise  of  so  high  a  discretion,  -and  when 
they  f  xist,  it  is  proper  and  right  that  it  should  \n:  c  ;i  ;  d 
forth  in  protection  of  the  law,  and  the  rights  of  indiviiluuls. 

In  this  case,  however,  I   should  conceive  the  irregu- 
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larity  complained  of,  in  the  copy  summons,  would  not,io 
itself  be  suflSicient  to  authorize  the  interference  of  the 
Court  to  vacate  the  judgment. 

But  the  2d  and  3d  grounds,  which  will  be  considered  as 
one,  certainly  exhibit  as  strong  a  case  for  the  interference 
of  this  Court,  as  could  well  be  presented  to  its  discretion. 

The  object  of  the  summons  was  to  enforce  a  division  of 
an  estate  held  in  joint  tenancy. 

The  commissioners  in  their  return,  recommend  m  sale 
of  the  land,  and  this  return  is  made  the  judgment  of  the 
Court,  and  the  land  by  order  of  the  Court,  has  been  soh). 
By  what  authority  could  such  a  judgment  be  rendered  ? 
It  is  only  in  cases  of  intestacy,  that  the  Court  of  Common 
Pleas  have  power  to  order  a  sale  of  lands  for  the  purpose 
of  division.  The  statute  of  31  ^«iri/ 8,  c.  1,  if  indeed 
that  statute  should  be  considered  as  of  force,  but  which  1 
conceive  not  to  be  in  the  case,  affords  no  warrant  for  the 
mode  of  procedure  adopted  in  this  case.  By  that  statute, 
all  joint  tt  nants,  and  tenants  in  common,  may  be  compelled 
to  make  partition  between  them  by  the  writ  dc  partione 
facinda^  in  like  manner  and  form  as  they,  by  the  Com- 
mon Law  are  compelled  to  do.  Now  by  the  Common 
Law,  there  was  but  one  way  of  compelling  partition,  and 
that  was,  when  one  or  more  sued  out  a  writ  of  partition 
against  the  others.  The  sheriff  was  to  go  upon  the  lands 
and  make  partition  thereof  by  the  verdict  of  a  Jury,  then 
empannelled,  and  was  to  assign  to  each  of  the  persons  his 
part  in  severalty.  But  this  compulsory  mode  has  never 
been  pursued  in  this  state,  and  if  a  legal  one,  still  the 
statute  furnishes  no  authority  to  sell,  but  partition  is  alone 
to  be  made  by  a  division  of  the  land  into  as  many  parcels 
as  there  are  persons.  The  act  of  1798,  giving  the  remedy 
for  a  division  of  lands  holdenin  coparcenary,  joint  tenancy, 
and  tenancy  in  common,  and  under  the  sanction  of  which 
all  estates  of  this  kind  are  divided  in  this  state,  is  most  to 
be  considered.  The  preamble  to  the  clause  which  fur- 
nishes the  mode  of  making  partition  in  those  cases  is  in 
itself  a  legislative  construction,  that  the  statute  oi  Hairy 
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as  not  of  force*     The  words  are,  ^Mvhereas  no  provision 
hath  hitherto  been  made  for  the  division   of  lands  in  this 
province  held  in  coparcenary,  joint  tenancy  and  tenancy  in 
common/'     It  then  groes  on   to  enact,  that   in  all  cases 
where  any  lands  shall  be  given,  or  descend  to  any  persons 
in  coparcenary,  joint  tenancy, or  tenancy  in  common,  and  no 
provision  made  by  will  or  otherwise,  how  such  lands  shall 
be  divided,  when,  and  as  soon  as  any  one  of  the   copart<^ 
ners,  joint  tenants  or  tenants  in   common  shall  be   of  the 
age  of  twenty-one  years,  he  or  she  shall  and  may  apply  to 
the  Court  of  Common  Pleas,  for  a  writ  of  partition*     The 
Court  is  to  issue  the  writ,  directed  to  five  persons,  to  make 
division  of  the  lands^  either  in  entire  tracts,  or  in  parcels  as 
shall  be  most  beneficial  to  the  persons   interested,  and  the 
commissioners,  are  to  make  return  thereof  to  the  Court,  to 
remain  of  record,   which  partition  and   division  is  to  be 
final  and  conclusive  to  all  parties   concerned.     In  this  act, 
there  is  not  one  word  said  about  a  sale  of  the  lands,   nor 
was  it  ever  in  the   contemplation  of  the  legislature  that 
the  commissioners   should   be  invested   with  a  power  to 
recommend,  or  the   Court  of  Common    Pleas,  with   a 
right  to  order  a  sale  in  any  such  case.     It  is   a  substitute 
for  the  Common  Law,  made  by  compelling  a  division  of 
the  lands  into  separate  and  distinct  parcels,  so  that  each 
may  enjoy  in  severalty  the  portion  to  which  he  or  she  may, 
be  entided.     It  is  under  the  act  of  ^91,  and  in  cases  of  in* 
testacy  alone,  that  the  Court  of  Common  Pleas  has  pow-^ 
er  to  direct  a  sale  of  lands,  in  order  to  a  division  among 
those  entitled  to  distribution.      Estates  in  joint  tenancy, 
cannot,  from  their  nature,  arise  in  any  case  of  intestacy ; 
they  can  alone  be  created  by  purchase,  and  a  conveyance 
of  some  sort  becomes   indispensable  to  the   existence  of 
such  estate.     It  may  in  this  instance   have   been  created 
by  will  for  aught  I  know,  and  then  no  division  could  be 
made  imder  the  act  of '91,  which  applies  specifically  to 
cases  of  intestacy.    Whether  by  will  or  any  other  mode  of 
conveyance,  the  Court  had  no  power   to  make  the  return 
of  the  commissioners,  recommending  a  sale,  the  judg- 
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inc  nt  of  tlie  Court ;  it  was  an  extra  judicial,  and  void  ordcr^ 
and  as  such,  shc^uld  be  st  t  aside. 

lam  of  opinion,  that  the  division  in  the  Court  below, 
was  erroneous,  and  that  the  motion  should  prevail  for  net- 
ting aside  the  judgmrnt  and  proceedings  in  this  case. 

Justices  Colcock^  Nctt^  Richardson  and  Huger^  coo- 
curred. 

Mr.  Justice  Johison^  dissented. 

S.  D.  Miller^  for  the  motion. 
M'DuJpe^  contra. 

The  Administrators  and  Administratrix  of  James  W. 
Darby,  deceased,  vs^  Reuben  S.  Rice. 

It  is  »  general  nile  of  evidence,  that  the  declarations  of  a  party  shall 
iiotbe  aflTTM'ted  in  his  favor,  but  they  .may  be  admitted  in  those 
case?,  w  here,  from  the  nature  of  the  thin^,  it  isimp^snble  toliini- 
i>h  any  other  proof  of  the  fact. 

X  HIS  was  an  action  of  assumpsit,  to  recover  the  balance 
of  the  amount  of  sales  of  four  bales  of  cotton,  sold  by  the 
defendant  for  the  plaintiff's  intestate. 

The  defendant,  who  was  a  merchant,  furnished  him 
with  an  account  current,  in  which  the  four  bales  of  cotton 
were  credited,  which  overpaid  the  defendant's  store  ac- 
count one  hundred  and  f(jrt)-nine  dollars,  thirty-seven 
and  a  half  cents,  to  recover  which,  this  action  was  brought, 
opposite  which  balance,  the  defendant  wrote,  **  received 
the  above  in  full ;"  and  signed  his  name,  *^  R.  S.  RlCK." 
The  defendant  did  not  deny  the  account  to  be  in  his  hand 
writing.  ; 

The  defendant  then  proved  by  Mr.  Bernhardt  that  on 

the  day  the  account  was  dated,  the  deceased  passed  by  his 

St<)r< ,  V  ith  whom  the  deceased  had  an   account,  and  told 

th^.    v.if-«cc.v   \{  ]^,.  ].;^^i  j,is   account  made  out,  that  he 

.  would  pay  him;  ^^thitt  was  alK)ut  lOor  12 o'clock.)  Tbcunl- 


November  Term.  597 

ness  had  not  his  account  ready,  but  set  his  clerk  immedi* 
ately  to  make  it  out.  I'he  deceased  had  come  in  a  di- 
rection, as  if  directly  from  the  defendant's  store,  which 
was  only  twenty  or  thirty  yards  distant.  The  witness 
sent  his  clerk  down  the  same  evening  to  the  deceased's 
house,  and  got  his  money. 

The  defendant  then  offered  to  prove,  by  this  witness, 
that  he,  the  witness,  was  owing  the  defendant,  and  as  soon 
as  he  got  the  money  from  the  deceased,  he  went  to  pay 
the  defendant  with  the  same  money  ;  and  on  sight  of  the 
bills,  the  defendant  challenged  them,  and  said  you  got 
that  money  from  Darby ^  to  which  the  witness  answered 
yes  ;  but  the  Court  refused  to  admit  this  testimony  to  go 
to  the  Jury. 

The  defendant  then  proved  by  William  Rice^  that  he  the 
witness  had  left  a  note  of  hand,  which  he  had  on  the 
deceased,  for  S24,  in  the  hands  of  the  defendant,  at  the 
request  of  the  deceased,  to  be  paid  on  the  setdement  of 
their  account,  and  that  as  the  deceased  was  about  to  set 
out  for  Philadelphia  in  a  few  days,  with  the  defendant,  he, 
the  witness,  also  left  in  the  hands  of  the  defendant,  between 
fifty  and  one  hundred  dollars,  in  Georgia  and  North-Caro- 
lina bank  bills,  for  the  defendant  to  pay  the  deceased  with^ 
as  the  deceased  had  some  accounts  in  the  village  to  settle, 
and  those  bills  would  answer  as  well  as  any,  and  that  the 
said  witness  had  not  seen  the  note  or  bills  since. 

The  defendant  then  proved  by  George  W.  Rice^  in  the 
morning  on  which  the  settlement  was  made  between  the 
defendant  and  the  deceased,  when  the  deceased  came  into 
the  store,  he  said  he  wanted  a  final  settlement  of  his  ac- 
count, as  he  was  afraid  he  was  not  long  for  this  world. 
That  defendant  immediately  got  his  account,  and  a  setde- 
ment was  made.  That  the  defendant  then  went  to  the 
drawer,  in  which  he  kept  his  money,  and  took  a  parcel  out 
of  it,  and  was  counting  it  to  the  deceased,  down  on  the 
counter.  The  deceased  then  had  the  account  in  his  hands, 
and  at  that  moment,  he  the  witness  was  called  out  of  the 
store,  on  some  other  business,  and  did  not  see  the  deceased 
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take  the  money  up  off  the  counter*  That  when  be  the 
witness  came  in  again,  he  saw  no. money,  and  the  deceased 
observed  that  if  he  had  two  or  three  more  settlements 
made,  his  business  would  be  finished.  That  there  was  no 
other  person  in  the  store  at  the  time  the  defendant  was 
counting  the  money  on  the  counter,  but  the  deceased, 
to  whom  he  was  to  pay  money.  And  the  defendant 
proved  by  other  witnesses,  that  the  deceased  died  that 
night  or  the  next  after. 

The  defendant  further  proved  by  Mr.  Norrh^  another 
merchant  in  the  village,  that  according  to  the  usage  and 
custom  of  the  merchants  of  that  place,  in  making  out  ac- 
counts similar  to  the  one  on  which  this  action  is  founded,  if 
this  account  had  been  presented  to  him,  he  should  have 
concluded  that  it  was  settled  and  paid. 

To  rebut  the  defendant's  evidence  of  payment,  the 
plaintiff  proved  by  one  witness  only,  that  the  deceased  had 
^  paper  in  his  hand,  and  handed  it  to  the  defendant,  and 
asked  him  to  sign,  set  down,  or  strike  the  balance.  TTic 
defendant  took  the  paper  and  went  to  his  desk,  as  if  to 
write  or  do  so,  and  then  returned  it  to  the  deceased.  But 
this  witness  could  not,  nor  did  not  pretend  to  say  that  the 
account  on  which  this  action  is  founded  was  the  same 
paper ;  neither  did  he  see  or  hear  any  talk  of  any  money 
at  the  time. 

The  Jury  found  for  the  plaintiff  gl49  371-2  cents. 
From  which  verdict,  the  defendant  appeals,  and  moves  for 
a  new  trial  on  the  following  grounds : 

1st.  Because  the  verdict  is  contrarj'-  to  law  and  evi- 
dence, in  as  much  as  there  was  sufficient  evidence  of  pay- 
ment, to  have  authorized  the  Jury  to  find  for  the  defend- 
ant, as  by  law  they  were  bound  to  have  done. 

2d.  Because  the  Presiding  Judge  refused  to  admit  the 
declarations  of  the  defendant,  as  proved  by  Mr.  Bernhardt 
to  go  to  the  Jury. 

Mr.  Justice  Johnson  delivered   the   opinion  of  the 

Court. 
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The  Court  18  of  opinion,  that  a  new  trial  ought  to  be 
granted  on  the  second  and  last  ground.  There  are  per* 
haps  as  few  exceptions  to  the  general  rule,  that  the  decla- 
ration of  a  party  shall  not  be  given  in  evidence  for  him,  as 
to  any  other ;  and  they  exist  only  in  those  cases  in  which, 
from  the  nature  of  the  thing,  it  is  impossible  to  furnish 
any  other  proof  of  the  fact ;  for  instance,  if  it  should  be- 
come a  question  whether  a  party  knew  the  Multiplication 
Table,  it  could  only  be  established  by  hearing  him  repeal 
it;  what  he  has  said,  therefore,  must  be  resorted  to,  to 
prove  that  he  knew  it.  Upon  this  principle,  the  declara- 
tions of  the  defendant,  so  far  as  they  went  to  prove  that  he 
knew  the  Bank  Bills ^  which  were  paid  to  him  by  the  wit- 
ness, ^^r/jAar^/,  and  that  they  had  been  in  Darby^s  pos- 
session, were  admissible,  because,  the  fact  was  not  sus- 
ceptible of  dny  other  proof;  and  although  not  conclusive, 
as  to  his  having  paid  the  money  to  Darby  on  this  account, 
yet  it  furnished  a  circumstance,  which  ought  to  have  gone 
along  with  the  other  to  the  Jury.  This  Court  is  of 
opinion,  that  the  Presiding  Judge  erred,  in  taking  them 
from  the  Jury,  and  that  a  new  trial  ought  to   be  gi  anted. 

Justices  Colcocij  Nottj  Richardson  and  Huger^  coa- 
curred. 

Mn  Justice  Ga/z^^  dissented. 

Gtst^  for  the  motion. 
THomsorij  contra. 

N.  B.  The  Judg'es  who  concurred  with  Judge  JBay,  in  the  case  of 
Xobsonvt.  ffallf  ante,  498-510,  are.  Justices  Colcock,  Johnson  and 
Nuffer.  B.    • 
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ABATEMENT. 

See  Pleading  3,  10. 

ADMINISTKATOR. 

See  Executor, 

AFFIDAVIT. 
See  Bail  3,  4,  5- 

AGREEMENT. 

See  Frauds  3,  5,  8.    Execwor  1. 
Infant. 

1,  Where  a  defendant  gtive  his 
note  to  the  pUiiniiff*,  on  condi- 
tion, that  the  plaintiff  would 
give  him  a  note  which  he  held 
on  a  third  person,  the  plaintiff 
cannot  recover  on  the  note 
given  by  the  defendant,  unless 
he  deliver  the  note  on  the 
third  person  to  the  defendant, 
ag'reeabl)  to  tUcir  arjreement. 
Cald-ivelivs.  JVVKuiiij  535 

APPEARANCE. 
Ste  Practice  5,  11,  12. 

ARREST. 
See  City  Guard. 

ARREST  OF  JUDGMENT. 
iSi<fe  Judgment  1,  2. 

ASSAULT  AND  BATTERY. 

See  JVew  Tiial  2. 

ASSUMPSIT. 

See  Evidence  7 .    Warranty.    Dam- 
ages 4. 

1.  On  an  action  to  recover  back 
money  paid  for  prin>e  coffee, 
vrhich  turned  out  to  be  dam- 
aged, the  difference  only  be- 
tween prime  coffee  and  that  of 
inferior  quality,  can  he  recov- 
ered.—J^/mrton  v*.  0*//lrira,      65 

i.  An  action  for  money  had  and 
received,  will  not  lie  to  recov- 
^  back  the  purchase  money. 


where  the  property  has  turned 
out  to  be  unsound,  unless  there 
has  been  a  return  of  the  pro- 
perty, or  at  least  a  tender  of  it, 
or  where  tliere  has  been  an 
entire  failure  of  consideration.  i&. 

3.  Where  the  plaintiff  advertis- 
ed coffee  as  prime,  and  repre- 
sented it  as  such,  at  the  sale, 
(auction)  ihoug:h  he  exposed 
the  bag^  containing  the  same, 
which  might  have  been  exam- 
ined, yet  he  is  liable  to  the 
purchaser  for  the  deficiency,  . 
if  damaged.  ■'^• 

4.  Forbearance  to  sue  for  a  cer- 
tain time,  is  a  sufficient  consid- 
eration for  a  new  promise  by 
the  debtor,  and  for  the  non- 
performance of  which  assump- 
sit mav  be  maintained. — MiUs 

5.  When  inoncy  h.is  been  paid 
for  forbearance,  it  cnnnot  be 
recovered  back  by  the  party 
paying,  nor  be  the  legal  sub- 
ject of  a  discount,  lb. 

6.  An  action  of  assumpsit,  for 
use  and  occupation,  cannot  be 
supported  when  the  posses- 
sion  is   tortious- Ryan    vs. 

Marsh,  156 

7.  In  an  action  of  assumpsit  up- 
on a  warranty,  it  is  not  neces- 
sary to  state  in  the  declaration, 
that  it  was  in  writing. —  fVallis 
vs.  Frazlei%  180 

8.  A.  received  from  B.  a  certain 
sum  enclosed  in  a  memoran- 
dum of  articles  to  be  purchas- 
ed for  him  in  Charleston ;  be- 
fore A.  left  home,  some  pro- 
perty of  his  brother  was  levied 
on,  and  to  redeem  it  he  used 
the  money  of  B.  and  his  own  : 
When  A.  reached  town  be  sold 
his  cotton  and  received  the 
money  for  it,  and  as  he  W'aa 
going  to  purchase  the  articles 

6 
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fiar  the  plaintiff,  had  the  whole 
anio»'nt  stolen  from  his  pocket : 

.  Held,  that  A.  by  applying  the 
money  of  B.  to  his  own  iisc, 
became  a  debtor  to  B.  for  the 
amount,  and  was  liable  for  it  at 
all  events. —  U?mn'  vs.  Uhner,  489 

9.  The  Commissioners  of  a  Lot- 
tery are  bound  by  the  terms  of 
the  scheme,  which  they  have 
exhibited  ;  and  where  they 
permit  the  time  to  elapse.,  in 
which  the  lottery  wss  to  be 
drawn  by  the  scheme,  without 
any  drawing,  a  purchaser  of 
ticlLetB  will  be  entitled  to  an 
action  to  recover  back  his  mo- 
ney—fFacWett  va.  Tfu!  Com- 
missioners, 550 

ATTACHMENT. 

See  Sheriff  2,  3. 

1.  Neither  of  the  attachment 
acts  has  prescribed  the  form  in 
which  bonds  shall  be  pivcn, 
previous  to  the  issuing  of  the 
writ;  and  any  will  do,  so  that 
the  condition  be  such,  that  the 
plaintiff  can  be  made  to  re- 
spond in.  damages  to  the  de- 
fendant, in  case  of  any  illegal 
conduct  on  his  part. —  Leach 
vs.  Thomas^  110 

2.  No  attachment  shall  be  issu- 
ed, until  a  bond  has  been  giv- 
en for  double  the  amount  for 
which  it  issues. — Buyd  vs. 
Boyd,  125 

3.  Giving  a  blank  paper,  with 
the  plaintiH*a  name  signed 
thereto,  is  not  a  nufficient  com- 
pliance with  the  attachment 
acts;  and  an  attachment  ob- 
taiped  theveon  will  be  quash- 
ed on  motion,  ^    lb. 

4.  Where  attachments  had  is- 
sued under  the  5ih  and  6th 
clauses  of  the  attachment  act 
of  1785,  the  court  refused  to 
quash  the  attachments  on  affi- 
davits, showing,  that  at  the 
time  the  attachments  were  ob- 
tained and  levied,  tUe  defend- 
ants were  within  reach  of  the 
ordinary  process  of  law,  and 
couM  have  been  arrested. — 
Havisvs.  Tvapp,  130 
8.  P.  Grishum  vs.  Deafe,  lb, 

I 


5.  Where  a  writ  of  forcigti  at- 
tachment has  issued  against  a 
defendant,  who,  at  the  time^ 
was  within  the  state,  the  court 
will,  on  motion  at  th^  first  term, 
after  the  return  of  the  writ, 
qtiash  it,  although  it  appear, 
that  there  was  great  reason  to 
suspect,  that  the  defendant 
had  gone  abroad,  and  that  sus- 
picion arising  from  defendant's 

own   conduct. De^nan  vs. 

JVheeler  &  Co.  353 

6.  The  court  will  not  set  aside 
a  judgment  obtained  against  a 
garnishee  who  fails  to  make  » 
return,  after  a  copy  writ  and  a 
notice  to  make  a  return  have 
been  served  upon  him. — Z>w- 
rant  vs.  Sta^g-ers,  48ft 

AUCriON. 
See  Assumpsit  3. 

BAIL. 

See  Sheriff  \. 

1.  Where  a  Ji.  fa.  had  issued 
against  the  principal  to  which 
there  was  a  return  ofrtvlla'bo' 
na,  and  a  ca.  sa,  on  which  was 
returned  lion  est  invenhu,  and 
an  action  was  then  commenced 
against  the  bail,  on  the  bail 
bond,  HeUL,  that  the  bail  war 
entitled  to  the  whole  term  af- 
ter the  service  of  the  writ  on 
him,  to  surrender  his  principal. 
Davilt  vs.  Counncff  130 

2.  It  is  not  necessary  to  issue  a 
f.fa.  ai^aiiist  the  principal,  be- 
fore proceedings  against  the 
bail ;  a  ca.  sa.  only  is  neces- 
sary. —  Brooders  vs.  fVelsk,      S69 

3.  An  affidavit  to  hold  to  bail 
requires,  that  a  specific  sam 
shall  be  charged,  and  the  cause 
of  action  plainly  set  forth. — 
JVoodfolk  vs.  Le'sHe,  56t 

4.  A  creditor  may  hold  his 
debtor  to  bail  upon  one  cause 
of  action,  and  declare  on  that 
and  another  also;  but  shouhl 
the  verdict  be  given  on  the  ' 
second  cause  of  action,  the  de- 
fendant may  take  advantage  of 
it,  when  sued  on  his  bond,  but 
not  on  motion.  *B 

5.  'ITie  law  does  not  require. 
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that  an  affidavit  to  hold  to  bail 
iihould  be  of  the  exact  amount 
whlclimay  eventually  be  found 
due ;  for  the  verdict  cannot  al- 
ter the  regulanty  of  the  for- 
mer proceedings.  lb. 

BAR. 

See  Pleading"  7. 

BARON  AND  FEME. 

See  JBvidence  12. 

1.  Where  a  husband  died,  leav- 
ing' a  widow  and  children,  and 
the  widow  took  possession  of 
his  property  as  administrsttrix, 
and  before  partition,  she  mar- 
ried and  died,  though  her  se- 
cond husband  be  in  possession 

•  of  the  property  as  administra- 
tor in  right  of  his  wife ;  yet  it 
is  not  sucii  a  possession  of  his 
wife's  choses  in  action,  as  to 
vest  in  him  the  one  third  com- 
ing to  his  wife ;  but  he  will  be 
entitled  to  the  one  third  of  her 
third. Sturgine^er  va.  Han- 
nah, U7 

2.  And  thougli  he  administer 
upon  his  wife's  estate,  and  ob- 
tain possession,  yet,  he  will  be 
compelled  to  make  partition.    lb, 

3.  Plaintiff 's  wife,  with  others, 
was  entitled,  under  the  act  for 
the  distribution  uf  intestate's 
estates,  to  ashai-e  of  real  estate ; 
and  a  writ  of  partition,  under 
the  act  of  assembly,  was  sued 
out,  and  an  ocder  for  the  sale 
of  the  property  was  obtained, 
and  the  purchase  money  paid 
into  the  hands  of  the  sheriff, 
according  to  the  order:  The 
wife  then  died.  It  was  held, 
that  this  was  not  such  a  reduc- 
tion into  possession  by  the  hus- 
band of  the  wife's  choses,  as  to 
consummate  his  right  to  the 
whole ;  but  as  his  wife  died 
without  issue,  hn  was  entitled 
under  the  act  to  one  half. — 
Hood  V8.  ..Archer,  149 

4.  A  feme  covert  acting  as  a 
sole  trader,  may  make  a  bond; 
but  this  power  is  confined  to 
such  bonds  only  as  relate  to, 
or  are  in  some  manner  con- 
nected with,  her  business  as  a 


sole  trader.— Jli'/)owaKc/i/x,  ^ 
va,  JVood  et  ux,  242 

BASTARD. 

See  Recogidzance, 

BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES. 

See  Limitation  of  Actions  1,  2. 

1.  Where  the  defendant  gave 
the  plaintiff  a  note  of  hand,  on 
a  third  person,  in  payment  for 
property  purchased :  which 
note  had  been  given  for  money 
won  on  a  horse  race,  therefore 
void.  Held,  that  the  plaintiff 
may  recover  the  value  of  the 
property  from  defendant,  al- 
though the  note  was  never  pre- 
sented to  the  maker  for  pay- 
ment.— Beard  V9.  Brandon,     102 

2.  A.  w:\s  indebted  to  B.  g  50, 
for  so  much  money  won  at 
cards,  and  B.  was  indebted  to 
C.  g  25,  for  goods  sold  and 
delivered  to  him,  previous  to 
that  time.  B.  offered  to  give 
A.  a  discharge  from  his  debt, 
upon  condition  he  would  be- 
come paymaster  to  C.  for  the 
debt  which  he  owed  him,  and 
procure  a  discharge  for  the 
same.  C.  accepted  the  note 
of  A.  and  gave  B.  a  dischai-ge. 
Held,  |liat  the  note  was  good. 
Bowen  vs.  Doggett,  127 

3.  Where  the  drawer  of  an  in- 
land bill  of  exchange  informed 
the  payee,  that  he  had  with- 
drawn the  funds,  on  which  the 
bill  was  drawn,  from  the  hrmds 
of  the  drawee,  Heldy  thnt  v,  pre- 
sentment of  the  bill  for  )jay-  * 
ment  was  unnecessarv. — Stit- 
cliffe  &  Bird  vs.  M'Dowall,  251 
S.  P.  JJlly  va.  Miliar,  ^57 

4.  The  doctrine  of  inland  bills 
applies  equally  to  checks  upon 
banks.  lb. 

5.  The  indorsee  of  a  promisso-. 
ry  note  cannot  recover  of  the 
indorser,  unless  he  prove  a  de- 
mand made  upon  the  maker, 
and  notice  of  nonpayment  to 
the  endorser :  And  there  is  no 
diflerence  in  this  respect  be- 
tween a  note  endcrsi:d  before 
and  after   it  became  due, — 
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M  'Farlane  vs.  Administrator  of 
Shackleford,  28a 

6.  The  insolvency  of  the  xpaKcr 
of  a  promissory  note,  vijl  not 
dispense  with  the  necessity  of 
'^  demand,  and  notice  to  the  m- 
dorser  of  nonpayment.  io. 

7.  Where  the  maker  of  a  pro- 
missory note  had  made  his 
mark  to  it,  and  th  e  suhscribi  ng 
witness  was  out  of  the  state, 
proof  of  tlte  handwriting  of 
the  subscribing  witness  was 
held  sufficient.— >r/w<a/:e''  '«''»• 
Bmsey,  •  ^    ,  .,  3/  * 

8.  Although  the  drawer  of  a  biU 
of  exchange,  between  the  ma- 
king and  the  time  at  which  the 
bill  becomes  due,  draws  alibis 
funds  out  of  the  hands  of  the 
clrawco,  this  alone  will  not  dis- 
pense with  the  necessity  of  the 
payee's  presenting  the  bill  ior 
payment  when  it  becomes  due, 
and  giving  the  drawer  notice 
of  nonpayment. — Ethoard  & 
Jfoig  vs.  Moses,  ^^ 

9.  If  the  drawer  of  n  bill  of  ex- 
change has  no  e fleets  in  the 
hands  of  the  drawee  from  the 
date  till  the  time  of  payment, 
demand  andnotice  are  dispens- 
ed with  :  But  there  should  be 
a  total  absence  of  all  efi'ects 
during  all  that  lime.  /*• 

10.  And  it  should  appear,  that 
the  drawer  knew,  thaf  there 
would  be  no  effects  ;  and  that 
where  the  efl'ccts  failed  from 
accident,  and  did  not  reach 
the  drawee,  demand  and  no- 
tice are  not  dispensed  with, 
u:  semble,  .  *^ 

11.  An  agent  of  the  plaintitt 
cut  a  bank  bill  into  two  parts 
to  transmit  to  the  plaintiff  by 
two  different  mails ;  one  half 
of  the  bill  arrived  safely,  but 
the  corresponding  half  was 
stolen  from  the  mail;  the 
plaintifT  then  carried  the  half 
in  his  possession,  to  the  bank 
iVom  whence  it  issued,  and 
demanded  the  amount,  but 
the  bank  refused  to  pay  more 
than  half  the  sum  wlienonly 
Half  the  bill  was  produced; 
JMd,  that  the  plr.intdr  was  en- 


titled to  recover  the  whole 
amotint  of  the  hWl—Paxton 
vs.  Th8  J3anl\  464 

12.  Cutting  or  severing  a  bank 
bill,  destroys  its  negotiability,  i?. 

13.  Where  a  demand  has  not 
been  made  on  the  maker  of  a 
promissory  note,  and  the  en- 
dorser, under  a  knowledge  of 
this  fact,  agrees  to  pav  it,  a 
presentment  to  the  drawer 
will  be  presumed,  an4  |t  w 
unnecessary  to  prove  ^t.— 
Jfall  vs.  Freeman^  .    *^9 

14.  Anv  mere  written  promise 
to  pay  money  unconditionally 
is  a  promissory  note  ;  there- 
fore a  paper  signed  by  de- 
fendant, stating,  that  he  had 
received  a  certain  sum  from 
the  plaintiff  which  he  would 
return  when  called  for;  or  a 
paper  acknowledging,  that 
the  defendant  had  borrow^ 
a  certain  sum  of  the  plaintiff, 
is  a  promissory  note. —  Wood- 
j'olk  vs.  LcsUe,  ^^5 

BOND. 

See  Interest  1.    Mtnchmmt  1, 2,  3. 
Baron  and  Feme  4. 

1.  A  bond  was  given  by  two 
obligors,  to  three  obligees,  one 
of  the  obligees  (A.)  who  had 
received  the  property*  tor 
which  the  bond  had  been  giv-. 
en,  gave  the  obligors  a  bond 
of  indemnity.  Q^^eru  ?  If  it 
be  a  release  ?—/K£MA-ett  et  al 
vs.  Keen  et  al  .       1^ 

2.  The  bond  of  indemnity  is  an 
icknowlcdgment  on  the  part 
of  A.  that  he  had  received  the 
value  for  which  the  original 
bond  was  given,  and  though  it 
mav  not  be  a  discharge,  yet, 
as  between  A.  and  the  obli- 
gors, under  our  discount  law, 
it  would  have  been  a  bar  to 
A's  recovery  on  the  bond,  and 
ought  to  be  regarded  as  a  pay- 
ment to  A.  who  was  compe- 
tent as  one  of  the  obligees  to 
receive  and  discharge  the  ob- 
ligors, T/M-if/efwr.  i*. 

3.  A  confession  by  one  co-obli- 
gor, thai  he  had  never  paid, 
and  thai  he  believes  the  other 
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b»d  not,  i»  not  suflficient  to  re- 
but ttie  presumption,  that  the 
olhtr  <;b;igee  had  paid.  lb, 

4.  After  twenty  years  a  bond 
win  be  presumed  to  have  been 
paid,  unless  such  presumption 
be  rebutted.       '  lb. 

^.  S.  Smith  va.  Richardaon^  n.  166 

BOOKS. 
See  Evidence  1,  3. 

CITATION. 
1.  No  action  will  He  ag>ainst  an 
administrator  or  his  securities, 
until  they  have  been  cited  to 
appear  before  the  ordinary,  to 
account  for  the  actings  and  dp- 
ings  of  the  administrator;  and 
a  decree  of  the  ordinary  ob- 
tained thereupon. — Simkina  va, 
JPoxoera,  213 

CITIZEN. 

1.  Under  the  act  of  congfress 
of  1802,  respecting  naturaliza- 
'tion,  (requiring  that  the  alien 
should,  three  years  at  least, 
|i>cfore  his  admission  as  a  citi- 
zen, give  notice,  that  it  is  his 
intention  to  become  a  citizen, 
&c.  and  that  at  the  time  of  his 
application  to  be  admitted, 
must  declare  on  oath,  that  he 
will  support  the  constitution,) 
it  will  not .  be  a  compliance 
"with  the  requisitions  of  the  act, 
if  the  alien  at  the  time  of  his 
giving  notice  of  his  intention 
to  become  a  citizen,  take  the 
oaths  re(jtiired  at  the  time  of 
his  admission  to  citizenship, 
unless  he  take  them  at  the  time 

of  admission  also. Richards 

-va,  M'Daniely  352 

3.  A  certificate  of  naturalization 
irregularly  obtained,  may  be 
set  aside.  lb. 

CITY  COURT. 

See  Jurisdiction  6,  8. 

COMMISSION. 

See  Justice  of  the  Peace  3. 
1.  A  commission   is  not  indis- 
pensable in  order  to  discharge 
the  duties  of  a  public  office,  ui 
9€mltle,~^The  Staters.  J3illei',  356 


CITY  GUARD  OP  CHARLES- 

TON. 
1.  The  city  guard  of  Charles- 
ton have  the  right  to  arrest 
persciMS  committing  aifrays  or 
breaches  of  the  peace,  without 
ai.v  warrant.— C«/y  Council  va. 
Payne,  i^TS 

COIN. 

See  Tender. 

COMMISSIONERS  OF  THE 
ROADS. 

1.  The  act  of  1788,  given  the 
commissioners  of  the  roads  no 
power  to  lay  out  toads  for  in- 
dividuals.  Singleton  va.  Tlie 

Commiaaifmera^  536 

2.  And  if  the  act  of  1788,  had 
gfiven  the  coromissionerfl  pow- 
er to  lay  out  roads  for  individ- 
uals, it  would  be  limited  to 
such  roads  as  are  neceaatuy, 
and  could  not  be  extended  to 
such  as  are  only  convenient.       Xb. 

3.  The  word  path  in  old  acts  of 
assembly  is  synonimous  with 
road.  lb. 

4.  The  commissioners  of  the 
roads  are  not  liable  to  a  pri- 

''vate  action  for  neglect  of  duty. 
Young  va.  The  Comndasionera^  537 

COMMON  CARRIER. 
1.  A  boatman  is  a  common  car- 
rier, and  isjiable  for  all  losses, 
except  those  occasioned  by 
the  act  of  God  and  the  ene- 
mies of  the  country. — Harring- 
ton va.  Lyles,  88 

CONSOLIDATION. 

See  Practice  8,  9,  10. 

CONSTITUTION. 
See  Jurisdiction  6. 

CONSTITUTION  OF  THE  U.  S. 

See  Tender. 

CONTRACT 

See  .Agreement.    Fraud  3^  4,  5,  8. 
Executor  and  Adminiatrator  1. 

1.  An  executed  contract,  tho' 
founded  on  an  immoral  consid- 
eration, is  binding  on  the  par- 
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ties  to  it,  at  common  law. — 
Denton  et  ux,  vs.  English,        581 

CORONKR- 
1.  By  the  act  of  1797,  the  coro- 
ner is  required  to  issue  his 
irarrant  to  a  constable,  'o  sum- 
mon a  juty  of  inquest;  and 
•where  a  juror  is  summoned  by 
the  coroner  in  person,  the 
summons  is  illeg-al.— Ci/y  Cor- 


oner' V.?.  Cunningham, 


454 


2.  The  act  of  1798,  has  not 
cha*ij;^«d  the  manner  of  sum- 
moning jurors.  lb. 

COSTS. 

See  Practice  2,  6,  14.  JVew  Trial 2, 

COURT. 

See  Jwisdiction. 

COURT  MARTIAL. 

See  Trespass  3.    Prohibition  3. 

1.  The  captains  of  militia  com- 
panies, for  defaults  of  attend- 
ance at  petty  musters,  are  au- 
thorized by  law  to  hold  courts 
martiul,  withoutany  order  from 
any  of  the  field  officers  of  the 
regiment. — State  vs.  Wakely,  412 

2.  I'he  captain,  ordering  the 
court  martial,  may  preside  as 
president;  and  is  the  one  to 
approve  of  the  sentence  of  the 
court.  lb. 

3.  A  militia  man  is  not  allowed 

to  send  a  substitute.  lb, 

4.  Under  the  act  of  1308,  (en- 
acting thixt  "every  priviUe  who 
shall  wilfully  ncj^lect  to  turn 
out  at  any  ordinary  muster, 
siiail  be  fined  the  sum  of  one 
dollar  and  fifty  cents,  and  fifty 
per  cent  on  the  amount  of  his 
general  tax,")  a  sentence  in 
these  words  and  figures,  viz. 
"  B  1  50  and  50  per  cent,*'  is 
sufficiently  definite.  lb. 

COVENANT. 

3.  Defendant  by  deed  granted, 
bargained,  soKl,  and  released, 
to  the  plainliu  a  tract  of  laud, 
to  hold  in  fee,  and  hy  tho.  said 
dted  bound  himself,  liis  l)eirs, 
executors,  &c.  to  warrant  lud 
for  ever  defend  the  premises 


to  the  plaintifiT,  his  heirs»  &€, 
against  every  perscm  whomso- 
ever, lawfully  claiming  or  to 
claim  the  Same  or  any  part 
thereof.  The  plaintiff  may- 
maintain  an  action  for  the 
breach  of  such  covenant,  be- 
fore eviction,  by  showing  a 
paramount  title  in  a  third  per- 
son.— Mackey  vs.  Collins^  IM 
S.  P.  Furman  vs,  Elmore,  n.  189 

CRIM.  CON. 
See  w\ew  Trial  6.   frUness  4. 

CUSTOM. 

1.  On  an  action  brought  to  re- 
cover freight  for  carrying  rice 
to  Charleston,  in  plaintiff's 
boat ;  defendant  may  give  evi- 
dence of  a  custom  of  the  river 
to  look  to  the  produce  and  to 
the  consignee  alone  for  freight. 
J^liddleton  vs.  Ifayimard,  9 

DAMAGES. 

See  Assumpsit  1,  2, 3.  J^'eto  Trials 
5,  6,  7.    Wan^anly  5,  6. 

1.  In  actions  of  slander  a  new 
trial  will  never  be  granted  on 
the  ground  of  excessive  dam- 
ages, unless  they  so  far  exceed 
all  proportion  to  the  injury,  as 
necessarily  to  strike  every  one, 
at  once,  with  the  conviction, 
that  the  Jury  were  led  away 
by  p\iblic  prejudice  or  private 
feeling. — Daris  vs.  Davis,         81 

2.  When  to  an  action  on  a  note 
given  for  the  purchase  of  land, 
a  defence  is  made,  that  there 
was  a  deficiency,  the  rule  for 
ascertaining  the  deduction  in 
the  price  is  the  relative  vahtt 
of  the  land,  and  not  according 
to  the  average  price. — Peav 
vs.  Jirig:ra^  184 

3.  It  is  unusual  for  the  court  to 
grant  a  new  trial  on  the  ground 
of  excessive  damages  where 
injuries  have  been  done  to 
property  under  highly  ag^gra- 
vated  circumstances ;  the  a- 
mountmust  always  be  a  mat- 
ter for  the  sound  discretion  of 

a  jury. — Lloyd  vs.  Jl^onpory,    447 

4.  In  cases  of  fraud,  and  other 
cases  sounding  in  damages,  the 
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jury  may  give  a  verdict  for  the 
whole  amount  of  injury  sus- 
tained, or  even  imaginary  dam-       i 
ages  in  an  action  of  assumpsit. 
liote  &  Rogers  v9.  Beattie,      538 

DEED. 
See  Evidence  11.    Fraud  6,  7.  She- 

1.  A  deed  cannot  be  admitted, 
as  an  ancient  deed,  by  only  giv- 
ing an  account  from  whence  it 
came,  &c.'  but  there  must  have 
been  possession  under  it.— 
tMiddl/'ton  vs.  Afass,  55 

2.  A  deed  may  be  presumed 
from  length  of  time.  — ^rthr 
V8.  Arthur,  96 

3.  The  act  of  1785,  for  record- 
ing conveyances,  embraces 
sheriff's  as  well  as  olher  deeds, 
therefore  a  deed  from  the  she- 
riff, if  not  recorded  within  six 
months,  is  void  as  to  subse- 
quent purchasers. — Maasey  vs. 
Thomson,  105 

4.  Query  ?  Whether  notice  will 
dispense  with  recording  ?  lb, 

5.  Where  a  sheriff's  deed  reci- 
ted, that  a^.  fa.  under  which 
the  land  was  sold,  had  issued 
from  a  particular  district,  when 
in  fact  it  has  issued  from  anoth- 
er ;  this  misrecital  will  not  be 
fatal,  as  a  ground  of  nonsuit. — 
Hannson  vs.  MaxToeli,   .  347 

•6.  In  a  sheriff's  deed,  a  recital 
of  the  authority  under  which 
he  has  sold,  is  not  indispensa- 
bly necessary.  lb, 

7.  A  bare  recital  in  a  deed,  is 
not  a  substantial  and  efficient 
pan  of  it.  lb. 

8.  Where  a  father  had  a  deed 
written,  of  certain  negroes,  to 
his  children,  and  he  makes  a 
delivery  of  the  negroes,  and 
immediately  afterwards  exe- 
cutes the  deed,  this  will  be  re- 
garded as  one  entire  transac- 
tion.— Foster  V8,  Cherry,  367 

9.  Where  a  deed  of  negroes  has 
been  made  to  a  person,  and 
the  property  delivered,  it  will 
be  regarded  as  a  delivery  to 
the  uses  pointed  out  in  the 
deed.  lb. 


10.  Tf  a  deed  be  certain  in  part^ 
and  uncertain  in  other  parts, 
it  is  not  therefore  void.  Such 
constiniction  shall  be  g^ven  tt^ 
res  mngis  valeat  quam  pereat, 
Duncan  vs.  Beard,  400 

11.  Where  a  deed  is  made  to  A. 
and  his  associates,  and  A. 
makes  a  deed  of  the  land,  a 
deed  from  the  associates  will 
also  be  presumed,  (if  necea- 
sary)  after  a  great  lapse  of 
time,  and  possession  under 

A.  ii>' 

DEMURRER. 

See  Pleading  1,  8, 

DEVISE. 

See  ma. 

DISCOUNT. 

See  .Assumpsit  5.  Damages  2.  Bond2, 

1.  In  an  action  against  an  ad'- 
ministrator,  an  order  drawn  by 
the  plaintiff  in  favor  of  a  third, 
on  the  intestate,  found  among 
the  intestate's  papers,  and  not 
rebutted  by  other  evidence,  is 
good  as  a  discount,  and  will  en- 
title the  defendant  to  a  de- 
duction pro  tanto.-^^ehbe  vs. 
Price,  328 

^2.  Where  an  administrator  com- 
mences an  action  for  a  demand 
due  intestate,  the  defendant 
may  plead  a  discount. — May- 
heto  vs.  Flake,  398 

3.  Where  an  administrator  com- 
mences an  action  within  the 
nine  months  allowed  him  by 

•  law,  the  defendant  may  plead 
a  discount. —  Cunningham  vs. 
Baker,  399 

DUEL. 
1.  A  challenge  t^  fight  a  duel 
under  the  act  of  1812,  may  be 
given  verbally,  and  whether 
the  woitls  used  amount  to  a  se- 
rious challenge  to  fight,  or  are 
the  mere  ebullition  of  passion, 
is  a  question  for  the  jury.— 
State  vs.  Stricklin,  181 

EJECTMENT. 

Set  Trespass  to  try  Tiikr. 
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EVIDENCE. 

See  tu9ttn  1.  Duel  Deed  1.  Wit- 
fiftt.  Sherif  and  Sheriff**  Sale 
11.  Wm  10, 12,  13. 

1.  A  memorimdvm  bonk,  kept 
by  the  master-workman  of  me- 
chanics, written  some  in  ink 
and  fiome  with  a  pencil,  is  not 
admissible,  with  his  (defend-  , 
ant's)  oath  to  prove  the  loss  of 
days  work  by  plaintifT's  slave, 
who  was  hired  to  the  defend- 
ant :  thoM^  that  might  have 
been  the  customary  way  of 
keeping  such  account.*- J9(irA:«- 
dale  V9.  M'JCevm,  17 

3.  A  person  cannot  be  made  a 
party  to  a  suit,  except  by  pro- 
cess, or  b}'  consent ;  the  onl}- 
evidence  of  which,  must  ap- 
pear from  the  records.  And 
defendants'  names,  only  rip- 
pearinj?  in  the  judgment,  is 
not  sufficient  evidence. — Mav' 
shall  vs.  Drat/ton^      ^  25 

3.  The  slightest  acknowledg*- 
ment  of  a  debt,  is  sullicient  to 
take  the  case  out  of  the  statute 
of  limitations. — Burden  vs.  M* 
Elhenntft  60 
8.  P.  Earovs,  Boyd  vs,  Exors, 
Civ-michaely  n.  62 

4.  Defendant,  referuing  the  ex- 
amination of  the  accounts  to 
her  agent,  or  to  one  acting  as 
mutual  agent,  is  thereby  to  be 
understood,  as  saying  whatev- 
er shall  be  found  due,  I  will 
pay.  Ih. 

5.  In  a  question,  whether  there 
has  been  a  marriage,  proof  that 
two  persons  have  lived  togeth- 
er, as  man  and  wife,  will  be 
conclusive,  if  not  rebutted  ;  but 
like  all  other  presumptive  evi- 
dence, may  be  rebutted  by  cir- 
cumstances or  positive  proof. 
JUen  vs.  Noll,  114 

6.  The  declarations  of  either 
husband  or  wife,  as  to  the  mar- 
riage, are  admissible.  Jb. 

7.  Where  u\i  action  is  brought 
on  a  note,  and  the  defendant 
gives  in  evidence,  that  the  pro- 
perty, for  which  it  was  given, 
was  defective,  it  is  not  neces- 
sary, that  he  should  prove,  that 
he  offered  to  retura  the  pro- 


perty, or  that  it.  was  iropractj- 
cable.  That  is  only  neceasaiy 
where  genera]  indehUtUtu  as- 
sumpgit^  /or  money  had  and  re- 
ceivedy  is  brought  for  a  total 
failure  on  a  warranty,  express- 
ed or  implied. — JJwican  vs.  , 
Bell,  '  155 

8.  In  an  action  for  crim.  con. 
the  misconduct  "f  the  wife, 
befort*  her  seduction  by  the 
defendant,  may    be   given   ia 

evidence. Torre  vs.   Swn- 

mers,  2t7 

9.  Under  the  act  of  1721,  au- 
thorizing attested  copies  of  all 
records  certified  by  the  clerks 
of  the  court  to  be  given  in  evi- 
dence, it  will  not  be  sufficient 
to  produce  extracts;  the  whole 
record  must  be  given. — Vance 
vs.  lieardojtt  29? 

10.  The  rules  of  evidence  arc 
the  same  in  criminal  as  civil 
cases. —  Stoic  vs.  Ravrls^         331 

11.  In  an  action  of  trover  for 
certain  nr.!:;roes  where  they 
had  been  formnlly  delivered 
to  the  plain  tiff  and  a  deed  ex- 
ecuted to  him  at  the  same 
time  for  them,  he  cannot  re- 
cover, unless  he  produce  the 
deed,  or  show  the  loss  of  it. 
Foster  vs    Cherry,  367 

12.  In  an  action,  in  which  the 
husbnnd  is  answerable  in  dam- 
ages, the  declarations  of  the 
wife  cannot  be  given  in  evi- 
dence.— Uavfkins  vs,  ffaUon, 

et  vv.  o7i 

13.  A  deed  thirty  years  old,  may 
be  given  in  evidence  without 
proof  of  its  execution,  if  ac- 
companied with  possession. 
fQitevy^  as  to  a  will  ?) — Jhoi- 
can  vs.  Beard,  400 

14.  Papei-s,  other  than  deeds, 
if  found  in  the  place  in  which 
they  should  be  deposited,  in 
pursuance  of  theirobject,  that 
circumstance,  added  to  their 
being  thirty  years  old*  will 
raise,  a  prestimption  in  favor 
of  their  authenticity  ;  and, 
when  they  are  produced  from 
their  proper  repositoiy,  and 
have  been  properly  preserv- 
ed, it  will  nut,  after  a  certain 
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tiffte  be  necessary  to  prove 
them.  ib. 

15.  Where  the  subsr ribing  wit- 
nesses to  a  will  are  dead,  and 
no  proof  of  their  hand  wri- 
ting can  be  obtained,  it  will 
be  sufficient  to  prove  (he 
handwriting  of  the  testator.     lb, 

16.  The  books  of  the  owner  of 
a  ferry  are  admissible  to  prove 

an  account  for  ferriage. 

Fraziet  vi.  DrayUm^  471 

17.  Where  several  witnesses 
swore;  that  the  rates  of  fer- 
riage had  been  "fixed  up  in 
a  conspicuous  place,*'  (agree- 
ably to  the  act  of  1798,)  at 
the  plaintiff's  ferry  at  differ- 
ent times,  though  they  could 
not  remember  as  to  one  par- 
ticular portion  of  time,  it  is 
sufBcient  evidence  to  support 
a  verdict  for  the  plaintiff,  in 
an  action  brought  by  hirt  to 
recover  feri'iage.  lb, 

38.  A  Printer's  books  are  only 
evidence  to  prove  the  autho- 
rity for  advertising,  but  the 
file  of  newspapers  must  be 
produced  to  show  the  per- 
formance of  the  printing  al- 
leged to  have  been  done. — 

,  Richarda  vs.  Howard,  n,         474 

19.  The  plaintiff  was  sued  as 
security  to  a  note,  drawn  by 
him  and  defendaiTt,  and  sepa- 
rate judgments  recovered  a- 
gainsteach;  defendant  paid 
up  the  judgment  and  his  own  * 
«osts,  but  not  thosie  of  the 
plaintiff;  the  plaintiff  sued 
for  them,  and  produced  a  cer- 
tificate of  the  attorney,  (who 
died  before  the  trial,)  who 
had  recovered  the  judgment 
against  them,  «*that  rt  appear- 
ed,'* plaintiff  had  paid  his 
own  costs:  //tfW,that  this  was 
sufficient  evidence,  that  plain- 
tiff had  paid  the  costs,  and  to 
entitle  him  to  recover  the  a- 

mount. Thompson  vm,  Sie- 

wn«,  494 

20.  It  is  a  general  rule  of  evi- 
dence, that  the  declarations 
of  a  party  shall  not  be  admit- 
ted in  his  favor,  but  they  may 
be  admitted  in  some  cases, 
where,  from  the  nature  of  the 
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thing,  it  is  impossible  to  fur- 
nish any  other  proof  of  the 
fact. — JldfrnrdttreUor  Jkurby 
V9,  Bice,  *  596 

EXECUTION. 

See  Fieri  Facias, 

EXECirrOB  AND  ADHINIS. 
THATOR. 

See  Pleading  1,  2.  JUndUUien  of 
Mtiona  1,  2.  Warr^rOy  3.  Di9» 
count  1,  2. 

1.  An  estate  is  not  bound  by  the 
contracts  of  an  administrator/ 
J^ehbe  vs.  Price,  328 

2.  A  sale  by  an  administrator 
is  valid,  though  a  will  be  af- 
terwards discovered,  and  the 
administration<revoked.— JSen- 
8onv8,  Rice  ^  Byere^  Sit 

FERRYMAN  AND  FERRY. 
See  Etvidence  16. 
1.  A  ferryman  is  liable  as  a  com- 
mon carrier ;  and  it  seems  the 
law  gives  him  the  right  of  judg- 
ing, when  it  is  safe  aji4  proper 
for  him  to  cross  or  not.-^  Cook 
vt   Gourdin^  19 

FIERI  FACIAS. 

See  Bail  1,  2.   Deed  3,  4,  5.  Shenf 

and  Sheriff  Sale  10. 

1.  Money  nimy  be  taken  in  eze-   ' 
cution;  ut  aemble.^^Summera 
va,  CaldweU,  343 

2.  A  vested  remainder  in  fee  of 
land,  may  be  levied  on  and  sold 
during  the  conttfiuance  of  a  life 
estate,  and  while  the  tenant 
for  life  is  in  possession.'— JSTor- 
riaon  va,  Maxroellj  347 

FORCIBLE  ENTRY. 

See  Practice  3. 

FRAUDS.  . 

SeeShHiJS.    Wf/Zf  1,  2,  3,  4. 

1.  Where  a  father  purchased 
property  with  money  out  of  his 
own  estate,  and  drew  a  bill  ef 
sale  of  the  same  to  himself,  as 
agent  to  the  trustees  of  his  wife 
and  children,  and  kept  the 
same  in  secret,  and  used  the 
property  as  his  own,  and  after- 
wards sold  the  same  to  a  bona 

fide  purchaser,  for  a  valuable 
consideration,  without  notice* 
the  court  will  consider  such 
bill  of  sale  as  fraudulent  agaiasfe' 
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such  purcluurei.*— Gor<lon  v<. 
GoQcbvunt  70 

2.  The  court  wiD  require  great 
(tnctness  in  proving-,  that  the 
property  was  purchased  by  the 
tnist  fund,  afier  appearing  as 
the  husband's,  although  it  be 
expressed,  in  the  bill  of  sale, 
to  nave  been  purchased  by  the 
tnistfund,  Ih, 

3.  A  meiDorandum  signed  by 
the  <Jefendant  only,  whereby 
be  ag^ed  to  deliver  a  quanti- 
ty of  cotton,  takes  the  case  out 
of  the  statute  of  Irauds,  though 
not  sgned  bv  the  piirchaser. 
DtrtsrloHM  &  Co.  VK  Sp^arif,      207 

4.  An  unsealed  instnrment  of 
vriting  in  the  forrn  of  a  penal 
bond,  whereby  Thoniaa  &  A. 
B.  Duren  acknowledged  them- 
selves held  and  firmly  bound 
in  a  certain  Sum,  for  value  re- 
ceived, with  a  condition  that 
the  obligation  shall  be  void,  if 
the  defendants  should  pay  the 
balf  of  a  debt  due  by  Duren 
&  Ballard,  is  not  void  imder 
the  statute  of  frauds,  as  being 
an  undertaking  to  pay  the  debt 
of  a  third  person. — Mken  v8, 
Duren,  370 

5.  An  agreement  in  writing  to 
pay  the  debt  of  a  third  person 
without  any  consideration  be- 
ing expressed,  is  void  under 
the  statute  oWnuds-'Sfephen^t, 
Ramsay i  6f  Co.  r*.  IVinn^  iu    372 

6.  Where  a  person  much  in- 
debted, made  a  deed  without 
consideration,  to  one  of  his  chil- 
dren, (out  of  several)  of  nearly 
all  his  property,  and  declared 
to  a  witness,  fhat  he  did  it  to 
avoid  paying  a  particular  debt, 
Reld,  that  the  deed  was  frau- 
dulent and  void,  as  to  credi-* 
tors,  under  the  statutes  13  Eliz. 
Kerkley  va,  Blakeney^  544 

7.  Where  a  man  owes  a  sum  of 
money  at  the  time  of  making 
a  gift  to  his  child«  without  con- 
sideration* and  the  money  ia 
never  paid,  the  presumption 
of  fraud  can  only  be  rebutted 
by  showing  very  abundant  pro- 
perty over  and  above  the  gift, 
sept  aad  retained  by  the  do- 


nor for  the  purpose  of  paying; 
hia  debts :  And  if  in  the  ordi-' 
nary  course  of  evenia^  such 
property  turns  out  to  be  in- 
adequate to  the  discharge  of 
his  debts,  the  presunipi'on  of 
fraud  remains,  althotigb  the 
property  reserved  ma}  have 
teen  iJeemed  originally^  ade- 
quate to  that  purpo&e,  if  ex- 
clusively so  applied.  lb- 

8.  In  a  written  agreement  \o  . 
pay  money  on  account  of  a 
third  person,  the  wordsi  **for 
value  received,"  are  a  sufEci- 
ent  expression  of  conwderation 
to  charge  the  parfy,  ur.der  the 
statute  of  frauds. — Caldioellvt, 
M'Xain,  S55 

FREIGHT.— ^tfff  Custom, 

GAIIING.— ^<!e  IndictmaU  2,  3,  4 

GiiNERAL  ISSUE. 
See  Pleadmg  1,  2,  6. 

GIFT. 

1.  Whin  a  father,  on  the  map. 
riage  of  his  daughter,  permits 
property  to  go  into  her  pos- 
sesftion  and  remain  a  consider-  . 
able  timev  it  is  sufBcient  cvi- 
dence  of  a  gift. — Teapa  t»«. 
Griffin^  9i 

GRANT. 

See  Deed. 

1.  A  grant  of  an  uninhabited 
portion  of  country,  by  a  British 
governor,  to  A.  and  bis  associ- 
ates, is  not  void  for  uncertain- 
ty.—Duncan  V8,  Beard^  400 

2.  Where  a  g^nt  has  once  pass- 
ed the  great  seal,  it  cannot  be 
revoked,  except  by  legal  pro- 
ceedings; even  if  the  sove- 
reign power  should  possess  the 
power  of  itself  of  detertnining 
when  a  grant  should  be  revok- 
ed, a  second  grant  for  the  same 
land  would  not  be  considered 
evidence  of  revocation.  lb* 

HEIRS. 

See  WiU  8, 14.     . 

1.  If  a  man  seized  of  lands,  dies^ 

leaving  no  issue  or  reiationa 

behind  him  capable  of  inhetit- 

ingy  bis  lands  shall  escheat  to 
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Ae  state,  ralhef  than  go  over 
to  aliens ;  but  where  there  is 
any  one.  of  his  blood  capable  of 
inheriting  the  fee  of  the  landa^ 
they  shall  go  over  to  that  one 
in  preference  to  all  others, 
nearer  in  degree,  who  are  a- 
Jicns.— 5co«  w.  Cohen^  29S 

2.  A.  a  naturalized  citizen  of  the 
United  States,  who  was  pos- 
sessed of  a  considerable  real 
estate  in  this  country,  by  will 
devised  a  large  estate  in  Ire- 
land, to  his  brothers  and  sis- 
ters, and  by  the  residuary 
clause,  devised  all  his  other 
property  to  his  brothers  and 
sisters,  &  their  children,  share 
and  share  alike,  and  appointed 
trustee*  (who  were  aliens)  to 
sell,  &c.  B.  one  of  the  lega- 
tees, and  a  naturalized  citizen 
of  the  United  States,  claimed 
all  the  lands  in  the  United 
States,  as  the  only  one  of  the 
legatees,  who  could  take  by 
descent,  the  rest  being  aliens, 
Held^  that  on  the  death  of  A. 
ail  his  real  estate  in  this  coun- 
try, vested  in  B.  and  that  after 
tlie  death  of  B.  his  widow  was 
entitled  to  dower  in  the  same, 
although  B.  had  in  his'Iitrtime, 
agreed,  that  the  other  legatees 
might  come  iri  and  take  their 
shares  agreeably  to  the  will  of 
A.  lb. 

INDICTMENT. 

See  Robbery.  Slave  1,  2,  4,  5.  6,  9, 
10.  Practice  1,  3,  13.  Retailing. 
J^exo  Trial  9. 

1.  The  defendant  was  indicted 
for  negro  stealing  under  an  act 
passed  while  South  Carolina 
was  a  province;  the  indictment 
concluded  *  contrary  to  the 
act  of  the  general  assembly  of 
the  said  sta'e,  in  such  case 
made  and  provided,*'  and  a 
motion  made  in  arrest  of  judg- 
ment, because  it  was  not  an  act 
of  the  "state"  but  of  the  *«pro- 
vince  ;"  Held^  that  the  indict- 
ment was  good. — State  va, 
Tuma^e,  158 

%  An  indictment  under  the  act 
^f  1816,  to  prevent  g^aming,  a- 


galnst  a  person  for  peiTOjtting 

Eersons  to  play  at  cards  m  het 
ouse,  being  a  public  house, 
is  not  geod  unless  it  state,  that 
the  persona  were  playing  at 
such  games  as  were  not  ex- 
cepted in  the  act;  und  wher« 
a  conviction  has  taken  place 
on  such  an  indictment,  judg- 
ment will  be  arrested.— TAtf 
State  vt.  Jietfnoldf,  26$ 

3.  Where,  in  the  enacting  clause 
of  an  act,  exceptions  are  enu- 
merated, it  will  be  necessary, 
in  an  indictment  under  the  act, 

to  negative  the  exceptions.       16. 

4,  Where  a  man  is  indicted  un- 
der the  gaming  act,  for  play- 
ing car£  with  three  certain 
men,  the  indictment  will  not 
be  supported  by  proving,  that 
he  played  with  a  man  not  men- 
tioned in  th6  indictment.— *■ 
State  V9,  Rusfdngi  560 

INFANT. 

1.  An  infant  is  only  liable  in  his 
contracts  for  necessaries,  and 
a  horse  will  not  be  included  in 
that  denomination.— /^aiTnpo- 
tewt.  Durham^  524 

2.  Although  an  infknt  is  liable 
for  necessaries^  yet  only  their 
value  can  be  recovered.  lb. 

INQUEST. 
See  Cwmter, 

INTEREST. 

1.  A  bond  with  a  conditloo, 
"that  the  lawful  interest  on 
the  whole  principal  sum,  shall 
be  paid  annuall}',  together  \a  ith 
one  third  part  of  the  said  prin- 
cipal sum,  at  the  end  of  each 
ye^r,  until  the  whole  be  paid 
off,**  is  not  usurious.  And  the 
obligee  is  entitled  to  interest 
on  the  aggregate  uroount  of 
principal  and  interest  of  each 
mstafment,  as  it  becomes  due. 
Gibbet  V9.  Cfdtolm^  38 

2.  Interest  is  recoverable  on 
Judgments.  lb, 

3.  Where  a  payment  is  made, 
it  goes  in  the  first  place  to  the 
extinguishment  of  the  interest. 
Admor,  Mnvoodvt,  Mannings  395 
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4.  Though  the  whole  amount 
ftppearing  on  the  face  of  a 
juagrnent  be  paid,  yet  it  must 
b©  deducted  from  the  ag^re- 
gat^  amount  of  principal  and 
interest:  And  the  balance  is 
principal.  lb. 

5.  Whenever  a  specified  aum 
of  money  has  been  paid  \^y 
one  man  for  anotlier,  and  the 
aipount  and  time  can  be  ascer- 
tained by  any  memorandum  in 
writing,  legally  adduced  to 
prove  the  transaction,"  interest 
can  be  recovered  vt  aemble, — 
Thompson  vs.  Stevens^  494 

JUDGE. 

1.  When  one  judge  has  made 
an  order,  the  operation  of 
which  is  defeated  by  subse- 
quent circumstances,  a  suc- 
ceeding Judge  may  make  such 
fuftlier  order  as  is  necessary 
to  carry  the  first  into  execu- 
tion.— Public  Works  v$,  Starh,  337 

2.  Where  commissioners  have 
been  appointed  by  a  Judge 
under  ttie  act  of  1819,  to  as- 
sess damages  done  by  the 
board  of  public  work^  to  a  cit- 
izen, and  one  or  more  of  the 
commissioners  is  unable  or  re-  ^ 
fuses  to  act,  a  succeeding  J  udge 
can  appoint  ovhcr  commission- 
ers. Jb. 

3.  A  succeeding  Judge  will  not 
rescind  an  order  made  by  a 
preceding  Judge ;  but  where 
a  party  thinks  himself  aggriev- 
ed, by  such  order,  the  proper 
manner  to  procure  redress  is 

-  by  appeaL — Duramt  w.  Staff- 
S^rSf    '  488 

JUDGMENT. 

See  Interest  2,  3,  4.    Practice  2,  5. 
TUle6,7.  Verdict. 

1.  Judgment  will  not  be  arrest- 
ed upon  objections  not  arising 
on  the  face  of  the  record :  Mis- 
direction of  the  Judge  can 
never  be  a  ground.«— 6Va/e  vs* 
ffeyward,  312 

2.  A  moiion  in  arrest  of  judg- 
ment will  prevail  only  where 
error  is  apparent  on  the.  face 

of  the  record.  lb. 


3.  A.  took  a  judgment  of  astets  . 
gitando  acciderint  against  an 
administratrix;  and  after  sai4  . 
judgment,  certain  property 
which  was  claimed  by  the  ad- 
ministratrix in  her  own  right, 
(which  was  not  mentioned  iit 
the  appraisement  of  ibe  intes- 
tate's estate,  nor  stated  in  the 
account  of  the  administratrix 
rendered  to  the ordinan,)  was 
declared  by  the  constitutional 
court  liable  to  the  intestate's 
debts:  A.  then  comnjcnced 
an  action  of  debt  on  bis  judg- 
ment ;  Held,  that  the  proper- 
ty decided  by  the  constitution- 
al court  to  be  Ihble  to  the  pay- 
ment of  the  intestate's  effects, 
having  been  in  the  possession 
of  the  administratrix  before  the 
judgment  of  assets  quando  ac- 
ciderint  could  not  be  consider- 
ed as  assets,  came  to  the  hands 
of  the  administratrix  since  the 
fonner  judgment,  and  there- 
fore not  liable  to  the  plaintiff's 
judgment.— kVZJowo/w*.  Bran- 
ham^  ,  572 

JURISDICTION. 

See  Proliibition. 

1.  It  is  too  late  in  the  appeal 
court  to  object  to  the  commis- 
sion of  the  Judge;  it  ought  to 
have  beeji  done  at  the  trial.— 
State  vft.  ^intme^  27 

2.  An  ambassador  or  public  min-  ' 
ister   of  a  foreign    prince  or 
state,  is  not  amenable  to  the 
laws  of  the  nation  to  which  he 

is  sent.— 5/aVe  w.  De  la  Forei,  217 

3.  The  law  of  nations  does  not 
exempt  a  foreign  consul  from 
liability  to  the  laws  of  tlie  stale 

in  which  he  resides.  Jb. 

4.  The  federal  courts  ha\-e  not 
exclusive  jurifxiiction  with  re- 
gard to  offences  committed  by 
foitign  consuls  in  the  United 
Si?*tes;  but  the  consul  is  ame* 
nable  to  the  laws  of  the  st^e 
in  which  he  commits  an  ^ 
fence.  Jb. 

5.  The  act  of  1818,  increasing 
the  jurisdiction  of  the  inferior 
city  court  of   Charleston,  is 
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coi}0titatioi»l.-^5fme  tw.  BeU 
frid^  233 

p.  Every  court  acting-  clearly 
wHhin  its  jurisdiction,  in  a  case 
legally  submitted,  is  independ- 
ent of  all  others,  to  which  no 
appeal  is  given.— 5/o/c  w. 
Wixkely^  410 

7,  A  plaintiff  cannot  entitle  him- 
self to  an  action,  in  a  court  of 
limited  jurisdiction,  by  reteas* 
ing  the  interest*  where  the 
pnncipal   and  interest  would 

'  exceed  it  — St.  Jimawjiv*.  Ger- 
ry,  Brorum  v$.  Same,  478 

JURY  AND  JUROR. 
See  OiutoTft    J^Cew  Trial  At,    Prac- 
tice},?. SlofoeX 

1.  Marriage  is  a  fact  to  b^  left 

to  the  jury.-~^//e7T  vs.  Hall,    114 

2.  Whether  persons  hold  pos- 
session of  land,  as  the  tenants 
pf  another,  is  a  question  for 
the  jury. — Duncan  vt.  Beard,  40.0 

3.  The  act  of  1816,  allowing  to 
g  juror  one  dollar  per  day,  for 
his  services,  has  not  repealed 
the  part  of  the  fee  bill  of  1791, 
allowing  juries  five  shillings 
for  every  verdict. — C-^^ary  vs. 
Wells,  442 

4.  The  jury  have  a  right  to  re- 
tain the  record  on  which  they 
have  found  a  verdict,  fintil  fiv0 
ahillings^have  been  paid  them.  lb. 

5.  The  statute  33  Edw.  1.  with 
"regard  to  challenges  of  jurors, 

is  of  force  in  this  state;  and 
the  solicitor  can  only  challenge 
for  cause.— i^/<rt«  vs.  Barrm^ 
tine,  553 

JUSTICE  OF  THE  PEACE. 

See  officer. 

1.  The  act  of  1819,  (enacting, 
that  thereafter  all  justices,  &c. 
then  in  commission,  who  had 
not  qualified  before  the  gov- 
ernor, shaH  within  ninety  days 
af^er  the  passing  of  the  act, 

Qualify  before  the  clerk,  &c.) 
oes  not  embrace  justices  in 
'  commisuon  who  had  qualified 
under  the  act  of  1800.-7.^ 
State  V9.  BiUetf,  356 

2.  It  is  not  requisite  to  the  va- 
lidity of  the  office  of  justice  of 


the  peace,' that  the  incumbent  " 
should  have  signed  the  roll  un-  * 
der  the  act  of  1778.  lb. 

3.  A  justice  of  the  peace  is  le- 
gally qualified  to  act  as  such  ■ 
without  a  commiaaion.  lb. 

LARCBKT. 

See  Indictment  1.  Slatfc  1,  3, 3. 
1.  Larceny  may  be  committed 
of  goods  obtained  from  the 
owner  by  delivery,  if  it  be  done 
ammo  fitrantB.^^State  vs,  Oor- 
manj  90 

UCENSE. 

See  RetaiUng.  Slave  10. 

LIMITATKW  OP  ACTIONS. 

See  Evidence  3,  4. 

1.  The  executor  of  A.  was  sued 
on  a  note  of  hand ;  plea  statute 
of  limitations ;  replicatioh,  that 
by  the  act  of  1789,  nine  montbv 
are  allowed  to  executors  and 
administrators,  after  the  death 
of  their  testator  or  intestate, 
before  they  can  be  sued,  and 
that  the  pbintiff  ought  not  to 
be  barred,  having  been  re- 
strained by  the  -aforesaid  act 
nine  months,  from  commen- 
cing his  action  ;  Held,  that  the 
platntiiT  was  allowed  four  years 
exclusive  of  the  nine  months. 
Moses  vs.  JoneM,  259 

2.  The  act  of  1789,  suspends 
the  operation  of  the  statute  of 
limitations,  nine  months  after 
the  death  of  the  tesutor  or 
intestate,  but  does  not  take 
from  the  plaintiff  any  pi^rt  of 
the  four  years  allowed  by  the 
act  of  limitations.  lb. 

3.  Where  a  plaintiff  commen- 
ced an  action  against  the  de- 
fendant for  money  which  he 
had  paid  as  security,  to  which 
the  defendant  plead  the  statute 
of  irmitations;  Held,  thst  the 
statute  did  not  commence  to 
run  until  the  plaintiff  paid  fbe 
money  for  defendant. — Thomp- 

^' son  vs.  Stevens,  49!3 

4.  A  war  suspends  the  operation 
of  the  statute  of  limiutions, 
b^ween  the  citizens  of  the 

I  two  countries    for  the  time 
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daring  which  it  eontimies. — 
Rob$on  V8,  fVaS,  498 

LOCATION. 

1.  On  ft  question  of  locatron, 
the  course  and  distance  of  one 
line  extended  ten  chains  be- 
yond a  creek,  and  its  parallel 
line  also  extended  five  chains 
beyond  the  creek,  which  creek 
(or  river)  formed  a  semi-cir- 
cle, with  the  circiimfcrrnce 
turned  from  the  centre  of  the 
tract  in  dispute;  the  plat  re- 
presented the  whole  of  the 
creek,  in  its  course,  as  included 
in  the  tn*ct :  Upon  this  evi- 
dence, the  jury  found  a  ver- 
dict to  the  following  effect, 
and  it  was  supported  by  the 
court,  viz.  That  the  line  should 
be  closed  by  numingf  a  straight 
fine  from  one  point  to  the  oth- 
er, until  it  encountered  the 
fiver,  and  then  to  follow  that 
until  it  arrived  at  where  such 
straight  line  would  cross  tiie 
river,  and  then  to  pursue  it 
nntil  ft  arrived  at  the  other 
Y>oint. —  Coat9  vf,  Mathevm^        99 

3.  Location  is  a  question  of  evi- 
dence, and  cannot  be  reduced 
to  fixed  and  definite  rules.         /*. 

S,  Course  and  distance  must 
yield  to  actual  marks,  whether 
natui^f  or  artiBcial ;  but  in  the 
abfi^nce  of  the8«»,  course  and 
distance  must  determine  the 
location.  lb. 

4w  Where  a  question  of  location 
between  the  purchaser  and 
render,  is  doubtful,  the  pur- 
chaser will  b**  concluded  by 
his  deed  which  called  for  a 
certain  plat  on  a  resurvey, 
which  resurvey  was  present 
when  the  deed  was  made  and 
referred  to  as  the  metes  and 
bounds  by  which  the  vendor 
sold.— Pera^  V9,  Brigga,  184 

MALICIOUS  PROSECUYlON. 
1.  A  memorial  pivsented  ^o  a 
grand  jur\,  compiuninp^  of  the 
cowhict  of  tht*  pluntiff,  who 
was  a  p'lblic  officer,  but  not 
acted  upon  by  th<  grund  jury, 
is  not  such  a  prosecution,  as 


win  support  maficious  prose-   * 
cution.-0*l>mcotf  tr».  -Wifwr- 
ney,  54 

2.  There  can  be  no  prosecution 
without  an  arrest.  Ik, 

3.  Nor  is  the  refusal  of  the  grand 
yiry  to  act  upon  it,  a  sufficient 
termination  of  the  case  to  sap- 
port  mat.  pros,  for  application 
may  be  made  to  another  jaiy.  lb. 

4.  It  is  a  necessar}'  silent  ion, 
in  a  declaration  for  maDctous 
prosecution,  that  the  prosecu- 
tion is  at  an  end,  and  must  be 
proven  as  laid. — Thonuu  vt.  de 
Graffmreidty  144 

5.  And  the  indictment  showing 
that  the  grand  jury  had  reject- 
ed the  bill  will  not  support  the 
allcgution,  that  the  party  had 
been  acquitted.  iJ. 

6.  The  word,  acqviUed,  means 
technically  an  acquittal  on  a 
trial  by  the  petit  jury.  Ik, 

7.  The  declaration  must  always 
state  how  the  case  was  dispo- 
sed of.  Ik. 

8.  pr/cry?  Whether  the  grand 
jury,  finding  no  bill^  is  such  an 
end  of  the  prosecution  as  is 
necessary- to  support  this  ac- 
tion ;  for  another  bill  may  be 
given  out,  unless  the  party  be 
discharged  from  the  coatt  up- 
on motion.  A* 

MILITIA. 

See  Court  Martial  1,  2,  3,  4.    Pro- 
hibiiioiu 

MONEY  HAD  AND  RECEIVED. 

See  Mawnpnt  1,  2,  3,  8. 

NEW  TRIAL. 

See  Damageg  1,  3.     Verdict. 

1.  In  an  action  of  troTer  against 
two  defendants,  where  a  con- 
version has  been  proven  a- 
gainst  but  one,  and  a  Tetdict 
found  against  both,  a  new  trial 
will  be  granted,  unless  the 
plaintiff  will  discontinue  as  to 
the  defendant,  against  whom 
no  conversion  was  proved. — 
Bates  vs.  Sfiuth  ^  M^Carty,      84 

2.  In  an  action  for  an  assault 
and  battery,  where  an  actual 
battery  was  proven,  altbougk 
a  jury  may  give  nercly  nemi- 
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nal  damages^  yet,  they  cannot 
find  a  verdict  for  the  defend- 
ant ;  and  in  sach  case,  a  nfw 
trial  may  be  ordered,  unlusa 
the  defendant  agree  to  pay  the 
costs  of  the  suit. — DhOcini  vs. 
Debruhl,  85 

3.  Where  there  have  been  two 
concurre7tt  verdicts,  tJiere  must 
be  mamfeit  error  or  injustice  to 
induce  the  court  to  grant  a  se- 
cond  new  trial, Peay  vn. 

BHgga,  184 

4.  I'bat  which  was  a  cause  of 
challenge  to  a  juror,  shall  not 
be  made  the  ground  of  a  new 
trial.— 5m/er»    FUher,  261 

5.  A  new  trial  will  not  be  grant-  I 
ed  on  the  ground  of  excessive  i 
damages  in  an  action  for  Crim.  j 
Con. — Torre  vs.  Summers^        267 

6.  The  court  will  not  be  dispo- 
sed to  interfere  with  the  find- 
ing of  a  jury,  and  g^unt  a  new 
trial  on  the  ground  of  high 
damages,  where  a  wanton  and 
aggravated  trespass  has  been 
committed  on  the  property  of 

a  plaintiflT.— J»faMew#xw.  West,  415 

7.  A  new  trial  will  not  be  grant-' 
ed  on  the  ground,  that  a  party 
Was  deprived  of  certain  title 
papers  by  high  water.  lb, 

8.  Where  a  man  is  indicted  for 
stealing  a  cow  and  calf,  and  no 
evidence  is  g^ven  as  to  the 
calf,  and  general  verdict  of 
guilty  is  found,  a  new  trial  will 
be  granted. — State  v,  BvTUen^A^l 

9.  Where  in  an  action  on  the 
case  for  beating  a  negro,  evi- 
dence of  the  defendant's  char- 
acter is  given,  to  which  no  ob- 
jection IS  made  on  the  trial, 
it  will  not  furnish  a  ground  for 
a  new  trial. — LUyd  nr-  Mon- 
poey,  447 

JIO.  Where  a  new  trial  ia  moved 
for,  bn  the  groand,  that  one 
of  the  plaintifT's  witnesses 
had  been  bribed  to  swear 
falsely,  to  which  fact  the  wit- 
ness makes  affidavit,  it  will 
be  sufficient  objection  to  the 
admission  of  the  affidavit,  that 
a  copy  of  it  was  not  submitted 
to  the  plaintiff;  but  waiving 
'hat  objection,  a  new  tiial  will 


not  be  granted  on  that  grmifid  . 
ut  aevible,  A. 

11.. A   new  trial    will   not  be 
granted  on  the  ground  of  new 
evidence    being    discovered      » 
after  the  trial.— jEjcw^.JSwoiw 
vs.  Rogers^  5S3 

NONSUIT. 
See  FleatMiig  3. 

OFFICEH. 

See  Commission,  Justice  of  the  PMmm, 
TretfassS,      . 

1.  A  judicial  offieer  is  Bot  liable 
for  an  injury  which  may  comm 
to  a  party  by  reason  of  an  errof 
of  judgment  which  the  offioer 
may  have  committed  by  his 
adjudication,  in  a  trial  before  . 
him. — JReid  vs,  Hosd  &  But" 
dine^  168 

S.P.  Young  vo^Herbert^n,      ITS 

ORDINARY. 

See  Citation* 

PARTITION. 
See  Barm  &  Feme  1»  2»S. 

PATROU 

SeeSUmeT. 

PERJURY. 

1.  To  constitute  perjury  it  la 
necessary,  that  the  oatii  relsM 
to  some  matter  nnaterial  to  the 

.  queation  io  issue.— jSrsie  «t* 
ffattavay^  118 

2.  It  is  not  tieeessary,  that  the 
particular  fiiet  sworn  to  should  . 
be  immediately  material  to  the 
issue ;  but  it  must  have  such -a 
direct  and  immediate  cormee* 
tion  with  a  matrrial  fact,  as  to 
give  weight  to  the  tettiaDeny 

to  tliat  point.  ii. 

3.  Where  a  particular  fiict  was     ' 
material  in  the  ease,  and  the 
witness  swore  to  the  ftKst,  and 
said,  that  he  was  present  when 

it  tcok  place ;  and  he  was  aA- 
ed  where  he  lived  at  the  time, 
and  he  answeied*  near  the 
parties,  and  it  was  proved,  timt 
he  did  nei  lire  in  the  state  at  • 
the  time,  it  was  held,  that  it 
was  not  aweating  to  such  a>iMi. 
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teria)  fact  as  would  constitute 
pcrjurj*,  though  false.  Jb, 

PLEADING. 

See  Jf$t?*mp»t  7,  Evidtnce  7.  Ma- 
Ucimw  Protecfttion  5,  6,  7,  8.  Pro- 
hMdor  4,  5,  6. 

1.  If  a  pl^intilf  sue  as  executor 
or  aH^:':ilistrator,he  must  make 
prv»r  rf  of  his  letters  testamcn- 
tan',  or  of  admimstra'ion;  and 
defendani  nnist  T)ray  oy.p,  uiul 
make  such  objections  thereto 
as  he  like ;  or  if  no  profert  be 
made,  he  mint  demur — Tra- 
pierT9.JHSiek0a,  64 

2.  But  if  the  defendant  plead 
the  geiienJ  n«uei»  he  admits 
the  plaintiflrproperly  in  court.  Jb, 

3.  Wnere  a  pitrty  sues  in  the 
nght  of  another,  as  exectitor, 
&C.  the  deficndanty  if  he  wish 
to  make  any  objection,  because 
others  are  not  joined,  he  must 
plead  it  in  abatement,  and  the 
court  will  not  pprant  a  nonsuit ; 
but  if  he  sue  in  his  own  rij^ht, 
the  non-joinder  of  others  may 
be  the  cause  of  nonsuit. — 
Gmndtm  vs.  G^odmgn,  70 

4.  The  declaration  for  a  tort, 
should  describe  the  property 
or  thing-  affected  with  as  much 
certainty  as  vrill  enable  the 
defendant  to  see  clearly  and 
distinctly  to  what  he  is  to  an- 
swer ;  and  when  that  purpose 
is  attained,  the  object  of  de- 
scription will  be  fiilly  answer- 
ed-— Teagticoi.  Chiffin^  95 

5.  In  an  action  of  troTer  for  a 
negro  slave,  the  name  is  not 
an  indispensable  part  of  the 
description,  ut  aembie  ;  and  af- 
ter verdict,  the  omission  can- 
not be  made  a  ground  in  arrest 
of  judgment.  lb, 

6.  A  license  to  enter  cannot  be 
given  in  evidence  under  the 
l^eral  iraiie,  in  trespass  q\iare 
ckttuum  fvegity  but  must  be 
pleaded.- G'am&2tn^'z;«.  Pnncfy  138 

7.  A.  brought  an  action  up^ainst 
B.  for  the  conversion  of  a  quan- 
tity of  cotton,  and  obtained  a 
verdict;  and  afterwards  com- 
menced another  action  for  the 
t^onverson  of  a  part  of  the  same 


cotton ;  Htldy  that  the  forme/' 
recovery  was  a  good  plea  in 
bar  to  ihe    second  action. — 
Bates  v9.  QiKUt/eboTn,  205 

8.  The  plt'a  of  non  ett/actum^ 
simply  p\its  in  issue,  the  exist- 
ence of  the  obligation, — Staie 
V8.  JlIaifsoTi^  ^5 

9.  A  defendant  will  not  be  al- 
lowed to  plead  non  estfaciitm, 
and  demur  also.  IB. 

10.  AVlicre  a  defendant  pleads 
non  efft  factum  to  an  ;n  bit  ra- 
tion bond,  the  amount  of  dam- 
ages is  not  put  in  question. — 
Graham  V8,  Jlllen^  492 

11.  After  an  interlocutory  or- 
der for  judgment  has  been 
set  aside,  and  the  defendant 
has  plead  the  general  issue, 
he  will  not  be  entitled  to 
plead  in  abatement,  or  have 
the  benefit  of  (hat  plea  in  his 
defence.'/^fr^itfonTv.  JCbij",  588 

POSSESSION. 
See  Title  2,  3,  4.  Trespau  5. 
1.  Possession  alone  will  not  en- 
able the  plaintiff  to  maintain 
trespass  against   the    rightful 
owner.  Skinner  vt.  J^*J}o-watt,  68 

PRACTICE. 

1.  Whrn  a  criminal  case  is  put 
to  the  jury,  it  cannot  be  with- 
drawn, except  by  the  consent 
of  the  accused,  or  by  some  un- 
avoidable accident,  to  one  of 
the  jury  t>r  the  court. — Siaie 
vs,  Eil-iPardSf  15 

2.  Afterjudgment  had  been  en- 
tered up,  and  execution  issu- 
ed, without  the  costs  being  in- 
serted in  either,  the  court  may 
give  leave  to  the  party  to  a- 
mend,  byinserting*  the  costs. 
O'Dnsco'U  vs.  M'Burney^         58 

3.  li\'here  a  person,  against 
whom  a  bill  of  indictment  has 
been  found  for  a  forcible  en- 
try, traverses  the  force,  a  writ 
of  restitution  will  not  be  grant- 
ed, till  the  question  of  force 
be  tried;  but  the  defendant 
will  not,  as  a  matter  of  course, 
be  allowed  a  term,  as  in  other 
misdemeanors.— 5fafe  vs.  Jkty- 
ley,  121 
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4*.  'fihe  ronrt;  in  'ii>  'liscrotion 
may  Rive  l»;ave  to  one  of  sr^ve- 
rnl  plainlifts  to  discontinue, 
where  it  a])pe»rs,  he  lias  no 
itjtcTost   in  the   cause. — ffme- 

5.  WJierf  a  defendant  has  pla- 
ced the  ropy  of  a  sum.  pro. 
A\  jth  an  attorney,  witli  instruc- 
tions to  make  a  defence,  and 
the  attorney  neglects  to  enter 
an  appearance,  and  judpfment 
ffoes  ajjainst  defendant  by  de- 
fault, the  court  will  not  set 
aside  the  proceedings  and  per- 
mit him  to  enter  an  hi)pearance 
after  the  adjournment  of  the 
court. — Schroder  v^.  Eaaon,     291 

6.  A  landlord  brought  an  ac- 
tion on  the  case  against  his 
tenant  for  waste  committed 
on  the  premises,  and  the  decla- 
ration contained  a  count  in 
trover  for  the  conversion  of  a 
quantity  of  plank,  &c.  Plea, 
not  2^li!ly,  and  verdict  for  the 
Undlord  for  eij^hl  dollars,  rttletl, 
that  the  plaintiff'  was  not  enti- 
tled to  costs  unless  he  recov- 
ered 20/.  currency,  as  the  right 
and  title  of  property  was  not 
put  in  issue. — M* Cullmtgh  vs. 
Jf*  Citllougk,  361 

7.  On  an  appeal  from  the  ordi- 
jiary,  to  the  court  of  common 
pleas,  it  was  referred  to  a  jury 
to  try  the  validity  of  the  will  ; 
the  jurj'  found  a  verdict  and 
established  the  will,  on  which 
the  appellant's  counsel  enter- 
ed y\\>  judgment  and  issued 
execution  for  costs,  which  on 

.motion  was  set  aside  by  the 
court.— Denfon  ct  nx.  vs.  Eng- 

ii8K  sre 

8.  Where  a  motion  if  made  to 
consolidate  two  actions  on  two 
promissory  notes,  which  join- 
ed, would  exceed  the  jurisdic- 
tion of  the  city  court,  after  ver- 
dict the  motion  will  be  refus- 
ed.— Pianten  and  JM^chanics 
Jiank  T8.  Co-wing'  &  IVagner^  438 

9.  The  court,  after  verdict,  will 
not  strike  out  one  of  the  de- 
fendants, on  the  ground,  that 
he  is  not  within  the  jurisdic- 

-  tion  of  the  court.  lb. 


10.  Where  Hcv^ral  actions  a:e 
brought  on  ivrtes,  all  dr.iwn 
by  the  (lefendnnt,  all  made  to 
the  same  person  and  endors-  '' 
ed  by  him  to  the  bank,  they 
will,  on  motion,  be  consoli- 
dated ;  but  where  one  of  the 
notes  has  another  endorser; 
the  motion  will  be  refused. 
Planters  andMechanica  Bank 

T9.  Colhen^  n.  440 

11.  Where  a  defendant  (who  is 
likewise  an  attorney)  neglects 
to  enter  an  appearance  at  the 
first  court,  for  the  purpose  of 
taking  advantage  of  a  sup- 
posed inaccuracy  in  the  w^rit 
at  the  second  court,  knd  an  or- 
der for  judgment  is  obtained, 
it  will  not  afterwards  be  va- 
cated for  the  purpose  of  per- 
mitting him  to  put  in  a  plea. 
Dovlevy  &  Co,  va.  Cooper  cj? 
Co.  548 

12.  Accepting  tlie  service  of  a 
w^rit  will  not  be  considered  as 
an  appearance ;  it  does  noth- 
ing more  thsm  dispense  with 
the  service  of  the  siieriff.        Jlf. 

13.  Where  a  bill  is  given  out 
for  a  liber  against  a  person, 
and  the  grand  jury  returns, 
**no  bill,'*  he  is  not  entitled, 
as  a  matter  of  course,  to  a 
discharge  from  his  recogni- 
zance, but  the  solicitor  may 
prefer  a  new  bill  against  him 
without  assigning  any  cause. 
Staif  7'*.  /''aVr/j,  558 

14.  W'liere  an  action  of  trespass 
is  commenced  against  A,  and 
U.  and  a  verdict  is  fotmd  a- 
gainst  A.  but  B.  is  found  not 
guilt\  ;  B.  IS  eniitlcd  to  tax 
his  costs  against  the  plaintifT. 
Trapp  V8.  M*Kenzie.  571 

PRESUMPTION. 

See  Deed  2. 

PFOFERT. 

See  Pleading  1,  2. 

PROfUBlTION. 
1.  A  prohibition  may  issue  up- 
on a  suggestion,  that  either 
the  cause  originally,  or  some 
collatt-nii  mailer  arising  there- 
in, does  not  belong  to  that  ju- 
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risv'liction,  but  to  the  cop^ni- 
zanr.e  of  some  othfT  court. — 
Stcte  vff.  Jl'hite  rj  Sad'.er,  174 
$.  j\  prohi!)ili()U  v.ill  not  lie  to 
an  inferior  court  zifier  sen- 
tence, tinlf'ss  tlii^  \v;nit  of  juris- 
diction ;jppe:\r  on  the  face  of 
the  proccfditifT^.  Jh, 

3.  No  prohibition  lies  to  restrain 
the  pr')cc^dings  of  a  court 
Tnurlinl  for  in'eg:ularitics,  as 
lonp:  as  it  acts  wiihin  its  juris- 
dieiion. — State  V8.  IVakehj^       410 

4.  Where  a  derltu-alion  in  pro- 
hibifion  sets  forth,  that  in  the 
tri:i]  f'f.i  nvgro  F.^nvc,  by  jus- 
ticts  aii'I  I'jM'luildtrs  un-:^er 
th'-  net  of  l'4vJ,  unriuthoriz.  d 
jnd  .i(h'..'i]s  \\'m\  tvit  d  llie  s*.ive, 
aiul  that  testimony  wi^srociiv- 
ed  on  the  trial,  in  opjiosilion 
to  llie  rules  of  tlic  cori'.mon 
law  ;  to  which  tin  re  was  a  i:e- 
i»er:d  il-niurrer;  /A'/*/,  tlsat  t!ie 
plaintiirn.'ist  have  i'.d.:i-pieMt, 
and  a  urit  of  i)roiri)itinM  issue 
as  the  demurrer,  adn.i'ted  tlie 
tnith  of  f.iets  on  wliieh  a  pio- 
hibition  oii^lu  to  be  awarded. 

5.  It  is  not  necessary  tliat  the 
g-round  on  which  'he  prohibi- 
tion i«i  .'.\>  jvcled,  .^Kudd  iuise 
on  thi-  f.cr  oi  (lie  proceciling's 

of  the  ini'enor  cotiri.  Fb. 

6.  AMierethe  matter  sujr^csted 
for  a  proliibition,  appears  oi> 
the  face  of  the  proceedinirs  of 
the  inferior  court,  an  ufrid.ivit 
of  the  truth  of  the  su.ff^esllun 
is  unnecessary  ;  Wrierc  it  docs 
not  so  appear,  it  is  essential, 
that  the  sug-t^-es'.;')!!  sliould  be 
verified  bv  a'.rni.vit.  Jb. 

FF/OGNIZANCE. 
1.  A  rev  og-iiizance  to  snp])ort  a 
bastard  child,  though  not  ta- 
ken according"  to  the  act  of 
assembly,  may  be  j^of^d  at  com- 
nion  law. — State  vs.  MaysoH^  425 

See  Putr'tl.  ' 

1.  Where  a  writ  of  replevin  is 

Icrlgrd  with  the  sliciifl^   who 

retcikes  part  cf  t!ie  j^oods,  and 

returijs  clo'^t^ata  as  lo  the  rest, 


a    ll'.'^hrrnam   mav    issue. • 

J^l^  Col'T-nvf.  ffy.'fitojt,  444 

2.  An  aA'fls  and  pJuricn  are  un- 
necessary in  this  siatt .  as  a  w  rit 
of  replevin  is  a  returr.able  writ; 
and  therefore  on  tlK*  return  of 
ehnq-ata  on  the  oricrinal   writ, 

a  Withernam  may  issue^  Ih, 

3.  Where  property  taken  by  a 
Withernam  is  claimed  bv  a 
third  i^erson,  the  court  will  not 
on  motif)n  of 'he  claimant,  de- 
cide on  a  contcsied  rig-ht.  lb, 

RETAILING. 

Sre  Stave  10. 

1.  On  an  indictment  for  retail- 
ins:  spirituous  liquors  v.  itbout 
a  licjnse,  it  ir.ust  be  proved, 
that  the  defendant  su!d  the  li- 
quor in  person,  or  authorized 
the  sale  of  it — State  vs,  Borg- 
villi)  ^  54 

2.  Qitcry  ?  Is  a  sin.crle  act  of 
vending"  s'lfVicient  proof  of  re- 
tailinj,'-  spi:'ituo!;s  r;4ij;)r3,  v*ilh- 
out  a  iice'-.s?'^  lb. 

3.  The  pi;^reedinpf  by  indict- 
ment is  authorlztd  by  the  act, 
to  prevent  retailing;"  spirituous 
liquors  witlsout  a  license,  and 
is  the  proper  remedv.— 5/ai<r 
r?.  /L'lfHfl,  '  253 

4.  The  acts  of  1784  and  ISOl, 
to  prevent  retailini^  without 
license,  liave  alwa}  s  been  rc- 
crarded  piri  maiena. — Sia!e  r^. 
Van  Evovr,  309 

ROHHEKV. 
1.  Where  a  number  of  persons 
have  associated  toj^elher  to 
conmnt  an  unlawful  act,  i.  e.  to 
commit  a  robbery,  and  one 
only  yierpet rates  the  act,  all 
the  company  are  g-uilt}'. — State 
V9.  Jley-.oardy  312 

SALE. 

See  ^fJsstmtpnt  1,  2,  3.  T.orecvtor  & 
^^(Imimstrator.  Sheinjf  ^  SheriJ'^t 
ScJe  r,  8,  10,  11.  Harranty.  hit- 
ness  3. 

SET  OFF. 

See  Discount, 

SHERIFF  &  SHERIFF'S  SALE 

See  Fieri  Focinf.    Title  1,  6,  T. 
1.  Where  a  slicriff  neglects  to 
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"  take  bail,  accoi'ding:  to  the  cxl- 
g-ency  of  the  wrii,  he  is  not  en- 
titled to  the  benefit  of  the  act, 
allowing  the  conimon  bail  an 
exemption  from  liability  until 
a  return  of  nan  ■:sl  invenlus  on 
a  ca.  sa.  aj^ainst  ;h^  principal. 
Sims  us.  Tavvant^  123 

2.  The  sheriff  is  :i  mere  minia- 
teri.ll  officer,  and  is  justifiable 
in  serving' a  foreign  uitnchmf  nt 
Ihoijg-h  tlje  defendant  may  have 
been  in  ihe  state  at  the  time 
the  writ  wlis  issued. — Sicmi' 
zey  vs.  Hunt,  211 

3.  No  person  can  take  advan'- 
tapfc  of  II  fraudulent  det^d,  but 
creditors  and  purchasers ;  hut 
the  sheriff  in  attachinj^  pro- 
perty of  a  debtor,  in  the  pos- 
session of  a  third  person,  to 
■whom  it  had  been  fraudulent- 
ly conveyed,  is  considered  as 
the  lawfully  authorized  agent 
of  the  creditors.  lb. 

4.  Under  the  act  of  1785,  the 
sheriff  is  authorized,  in  serving 
a  domestic  attachment,  to  take 
possession  of  goods  of  the  de-  • 
iendant  fcuhd  in  the  |>osscs- 
sion  of  a  third  person. —  Wal- 
ton vs.  Dn'^Juni^  248 

5.  A.  moved  for  a  rule  on  the 
sheriff  to  show  cjiusc  why  he 
should  not  be  ordered  to  pay 
over  to  him  money  which  he 
had  collet  led  for  him  on  exe- 
cution :  The  sheiilF  showed 
for  cause,  that  he  hxid  levied 
uu  execution  which  h,e  had  in 
his  hands  against  A.  on  the 
money,  and  had  paid  it  over  to 
the  plaintiff  in  that  execution  : 
Kule  discharged.— 5wm/«er»  vs. 
Cahiwell,  341 

6.  Where  the  sheriff  has  col- 
lected money  on  execution  for 
a  plainiifl',  the  court  can  order 
it  to  be  p;iid  over  on  an  execu- 
tion in  liic  sheriff's  hands  a- 
gainst  the  plaintiff.  lb. 

7.  The  sheriff  cannot  sell  per- 
sonal property  until  it  has  been 
reduced  into  possession.-*- Co/- 
Hns  vs.  .  Mont p'omtr Iff  392 

8.  Where  a  nej^^ro  had  been  le- 
vied upon  by  a  former  sherifli 
who  had  not  delivered  him  to 


:  his  successor  in  office,  who 
sells  the  negro,  when  he  is  uot 
present,  the  sale  is  void.  Jb, 

9.  Where  a  rule  is  served  on 
the  sheriff,  for  not  making 
money  on  a  _^:fii.  lie  catuiot 
defend  himseli'  b\  olij.'.rtir.g  to 
the  manner  in  whicfi  the  ver- 
dict aguinat  iht;  dcfeiul.int  was 
recorded. —  Graham  ts.  .Men^  492 

10.  Where  a  p.-r^on  j)urchasea 
property  ut  sheriff's  sale,  at 
which  the  owner  was  present, 
it  will  not  bf  prestuiied,  that 
he  purchased  as  the  agent  of 
the   owner,    without   strong 

testimony. Exan.  Jio^eva 

vs.  Evans,  563 

11.  A  sheriff's  sale  of  personal 
properly  need  not  be  evi- 
denced by  a  return  on  the_^. 
fa.  or  a  bill  of  sale  from  tlie 
sheriff,  but  muy  be  establish- 
ed by  parol  testimony.  Jb. 

SLANDER. 

1.  Words  charging  a  woman 
with  a  breach  of  chastity,  are 
not  actionable,  unless  special 
damages  be  proven. —  Wilstm 
vs.  Lyles,  204 

2.  To  say  of  a  woman,  *«  I  caught 

Lucy  W in  bed  with   E- 

phraim  M -,"  is  not  action- 
able. Jb. 

3.  it  is  not  actionable  to  say  of 

a  man,  "  he  swore  a  d d 

lie  before  'Squire  Lamkin," 
and  that  "he  was  forsworn, 
and  that  he  (the  defendant) 
would  overthrow  his  oath,  so 
that  it  should  never  hurt  a  x\e- 
Sio.'^—Jhhb'll  vs.  ffitt,  364 

4.  W^here  words  are  not  action- 
able, without  a  collog-iuinrif  of 
which  no  evidence  is  given, 
the  case  will  not  be  referred 
to  the  jury  ;  but  the  court  will 
nonsuil  the  plaintiff.  lb. 

5.  Words  are  to  be  construed 
by  a  courtand  jury  in  the  snme 
manner  as  they  were  or  ought 
to  be  construed  or  undei-stood, 
by  the  person  to  whom  they 
were  spoken. — Ei/crt  vs.  Saw- 
l/er,  511 

6.  A  person  may  convey  a 
charge  of  felony  as  well  by  way 
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*>r  qv.-biion  hs  by  direct  allc- 
i^alion,  and  it  inus.  .•'"  .i\  s  be  a 
quesiion  of  consinirTou,  whe- 
llier  such  i^  his  nieujtijig*  or 
iioi.  lb. 

7.  \u  an  action  of  slaniU-r,  evi- 
dence of  Ui.-;  jjiu  i.'v'.rf's  p^-ene- 
ral  bad  character  is  aihn.ssiijle 
in  niilig.i'.ion  of  <ijni:»j(fs  ;  but 
evidence  of  a  pariicular  crime 
of  a  dislinct  character  from 
that  witli  \vliic!i  he  is  char.q:cd, 
conimitied  by  die  plaiatiHi  is 
inadmissible.        •  lb. 

SLAVE. 

See  Indictment  1, 
J.  On  an  indictment  for  inveig- 
ling, stealing,  or  carrying  a- 
way,  a  negro  slave  from  his 
owner  or  employer,  it  is  not 
necessary  to  prove  die  act  of 
iriveisfliner^  to  consummate  the 
i'eiony  oi' atralin^  or  cum^yiii^ 
away, — State  t's,  .V/i/r.?,  1 

2.  A  legal  possession  of  the 
owner  is  sulficieiit.  witSout  his 
liavlng  actual  possession;  as 
during  the  time,  liial  the  shwe 
has  run  away,  &c.  'lb. 

3.  'I'he  jury  in  siic+i  a  case,  can- 
not find  the  prisoner  guilty  of 
petit  larceny,  'llie  act  has 
made  it  a  specific  felony,  widi- 
out  clergy.  lb. 

4.  It  is  iinmatcrial  whether  the 
pro[)erty  sold  by  a  slave,  con- 
trary to  die  act  of  1817,  to  pre- 
vent illicit  trading  with  ncf;:ro 
slaves,  be  tbe  property  of  die 
slave,  of  his  master,  or  (.f  any 
other  person.-.S\'./rtr  TJ*.  .,hi(j/u\  27 

.).  The  owner  or  master,  stud-  i 
ing  a  slave  with  goods,  on  pur- 
pose to<Mi»ra|)  the  person  who 
mi;,dit  tr.ide  for  them  with  the 
slave,  aiul  standin,^-  by,  to  see 
llje  act  of  trading,  or  otherwise 
to  detect  the  illegal  traffic,  af»d 
not  inrbidding  or  sanctioning 
the  trans. tclion,  does  nottliere- 
h\  leg.dize  su<"h  tr:idi.\g.  ///. 

S'.  P.    State  vs.  Stvoiid,  u.  3-1 

d.  Where  dtfenchml  hail  been 
in  the  habil  ui'  trading  witii 
sl.iVvS,  V.  it  bout  a  permit,  and 
had  iuthoii.:e(i  his  oh-iks  so  to 
r^de,  and  knew  ihat  his  negro 


slavf  (whom  he  also  kcp^  r^  h. 
clerk  in  his  store)  had  iraUrd 
in  the  same  mamier.  In  h., 
shop,  to  which  he  ii.atie  no  ou"- 
jeciion,  it  is  sufficient  evickricc 
to  presume,  that  ha  v,  as  so  au- 
thorized by  his  m.-^stf  !■,  as  to 
make  the  latter  lia'.jlc  for  Ujc 
penalty.  Jo 

S.  P.  State  vs.  Bijvp;inaTtj  n.       A 

7.  The  law  does  r.ot  leqiire 
the  master  of  a  slave  to  bta'e 
in  a  pass,  to  what  plar«:  die 
slave  shall  go.  It  is  sufJicitnt 
if  it  express  a  leave  of  absence 
for  a  particular  lime. — //&;-7 
vs.  Keller,  "    113 

8.  A  stealing  of  a  slave  may  be 
committed  by  another  sUve, 
although  no  force  be  employ- 
ed.—67a/tf  vs.  White  U  Sa'ii- 
ler,  174 

9.  The  act  of  1754,  making  it 
felony  without  benefit  of  cler- 
gy, "to  inveigle,  steal,  or  car- 
ry away  any  negro  or  slave,** 
sic.  applies  to  negroes  as  well 

as  V  bile  persons.  lb. 

10.  A  person  who  sells  liquor 
to  a  negro  without  license, 
may  be  con\icted  under  vhe 
act  of  1784,  for  retailing  with- 
out a  license,  and  under  die 
act  of  1817,  for  trading  with  a 
negro  witliout  a  ticket,  for  the 
same  act  of  selling. — Stut^  vs. 
Soiutcrkulb,  23G 

SOI.K  TRADER. 
Sec  Baron  c^  feme  4. 

SOLICITOR. 

See  Practice  lo. 

TKNANT. 

See  Jury. 

ii:m)er. 

1.  Nothing  bu'  g<^ld  or  silver 
is  a  legal  tender,  under  the 
const  it  mlon  of  the  U.  States. 
J\I'  Clarin  va.  J^^esbitt,  515 

TITLE. 

See  Possession.    Trespass  1.  2.  6. 
1.  To   nuike  out  a  title  to  per- 
sonal y)r(jperly  underasheritt'a 
sale,  the  production  of  the  ca* 


INDEX. 


edition,  under  which  the  pro- 
perty was  sold,  is  indispensa- 
ble.—  yancevs.  Jieardon,         299 

2.  Five  years  actual  adverse 
possession  of  a  tract  of  land 
under  a  junior  grant,  will  g'ive 
the  tenant  a  title  to  so  much 
as  he  has  in  actUid  possession,  , 
even  against  a  person  who  has 
a  pans:  .o.Mit  tiHe,  and  is  in  the 
consti\'..i\  /  posst-dsjon  of  the 
part  in  dispute. — Middleton  vs. 
Dupmsy  310 

5.  In  an  action  of  trespass  to  try 
title,  the  occasional  cuttinj^  of 
timber  and  the  exercise  of  such 
other  acts  of  ownership  over 
it,  as  men  are  accustomed  to 
do  over  woodland,  is  not  such 
a  possession  as  will  divest  the 
owner  of  his  ri;;ht  to  the  soil 
under  ihe  statute  of  limitations. 
Jiailey  va.  Irby,  343 

4.  The  possession  that  will  give 
a  title  under  the  statute  of  lim- 
itations, must  be  an  actual  oc- 
cupancy, a  pedis  possessio  defi- 
nite, positive  and  notorious.      lb, 

5.  Where  a  person  goes  into 
the  possession  of  land,  under 
a  conditional  agreement  to  pur- 
chase il,  he  cannot  hold  ad- 
versely lo  the  claim  of  the  per- 
son under  whom  he  went  into 
possession,  so  as  to  acquire  a 
title  by  the  statute  of  limita- 
tions.— BichardsoHva,  Bnmgh- 
ro7i,  417 

6.  Where  a  person  claims  land 
under  a  sheriff's  sale,  the  judg-   • 
ment   and    execution,    under 
which  ihe  land  was  sold,  must 
be  adduced.  lb. 

7.  Where  a  purchaser  at  she- 
riff's sale  does  not  record  (lis 
title,  it  will  not  affect  the  title 
of  a  subsequent  purchaser  at 
sheriff's  sale,  without  notice 
of  the  first  purchaser's  title. — 
ffanisim  va.  Mollis,  578 

TRESPASS. 

See  Title. 
1.  An  action  of  trespass,  qitare 
cUivaitm  fre^itj  can  be  main- 
tained for  a  trespass  upon  an 
uncultivated  and  uninclosed 
part  8f  an  entire  tract  of  land, 


of  which  the  planitiff  is  in  so- 
tual  possession,  though  not  of 
(he  part  trespassed  on;  and 
even  without  any  written  evi- 
dence of  title. — OambUng  va. 
Prince,  138 

2.  In  such  an  action,  title  does 
not  necessarily  come  in  ques- 
tion, lb. 

3.  Hunting  on  uninclosed  lands 
is  not  such  a  trespass  as  will 
support  an  action  of  trespass 
qnare  cU^nawn  f regit  ;  nor  will 
the  owncr'stbrbiddingit,  var>' 
the  case. — Brtrnghton  va.  Sin- 
gUton,  .   338 

4.  The  officers  who  compose  a 
court  martial,  are  not  liable  to 
an  action  of  trespass,  for  sei- 
zures under  their  sente  nee,  un- 
lesH  malice  or  comiption  be 
proven. — Macon  va.  Cook,       379 

5.  In  an  action  of  trespass  qttare 
ctauaumfrfgit,  plea  Uberum  ten- 
ementum,  and  a  verdict  for  the 
plaintiff,  the  plaintiff  is  not  en- 
titled to  a  writ  of  habere  faciaa 

possetaionem. 'Orimke  va. 

Brandon,  382 

6.  Continued  systematic  tres- 
passes by  a  person,  in  cutting 
down  trees  and  carrying  on 
timber,  cannot  give  him  a  title 
to  land  by  possession,  under 
the  statute  of  limitations.  lb. 

TRKSPA8S  TO  TRY  TITLE. 

See  Poaaeaaion.  Treapaaa, 
1.  The  defendant,  in  an  action 
of  trespass  to  try  title,  cannot, 
after  a  recovery  against  him,  in 
turn  become  plaintiff  j  and  sus- 
tain a  second  action  to  try  ti- 
tle.— Thomaa  va.  Geiger,  528 

TROVER. 
See  JV'tfw  Trial  1.    Pleading  4>  5. 

TRUST. 

Sfe  Fvauda  2. 
1.  A  court  of  law  cannot  notice 
a  resulting  trust;  it  belong^  ex- 
clusively to  the  court  of  Equi- 
to. — Hariiaon  vs.  JloUia,  578 

VENDUE. 
See  *dssumpait  1,  2,  3. 
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VENDUE  MASTEPS. 

1.  The  act  of  1815,  with  regard 
to  vendae  10:1*1  s-ts,  is  not  un- 
cr..  '  ".\     >tv'i!    — — Burnett  vs, 

2.  Tlif  .ict  of  1815,  emb'-?".'.'» 
dcl)ts  due  on  account  of  s;  es 
mude  siiu:c  the  pajsxiiig  of  the 
act,  *  lb. 

3.  To  render  a  firm  liable  as 
Tendue  masters,  it  is  not  ne- 
cessary, that  they  sbould  have 
taken  out  a  license  in  their 
joint  character  as  partners.        lb. 

VERDICT. 

See  JK'evf  Trial  1,  2,  3,  8. 
1.  Unless  a  verdict  is  clearly 
and  manifestly  ag-ainst  evi- 
dence or  wholly  without  evi- 
dence, the  cotirt  will  not  set 
it  aside. — Siatevs.  FisUer,        261 

WARRANTY. 

See  AsBumfisit.   Dammrfs  1,  2,  3,  7. 

Evidence?,     Witnrss  o. 

1.  A  sound  price  implies  a  sound 
commodity ;  and  thowe^h  tlie 
discovery  be  made  in  a  foreign 
port,  yet  an  action  will  be  sup- 
ported to  recover  back  for  the 

f:iilure    of  considern^ion. 

m^dcurovn  U  Timmonavs.  H'aldo 

l^  Freeman,  7Q> 

2.  It  is  not  only  the  civil  law 
rule,  but  the  view  of  the  com- 

.mon  law,  which  has  always 
been  adopted  in  this  state,  ut 
semblc.  lb, 

3.  'I' he  doctrine  of  implied  war- 
j-antits,  relates  as  well  to  sales 
at  auction,  of  executors  and 
rdministrators,  and  D'.her?*,  act- 
in;^  in  a  representative  capaci- 
ty>  as  at  other  sales  by  indivi- 
duals. But  the  executor  or 
administrator  is  not  liable  hi m- 
st'lfi  unlcHS  for  misrepresenta- 
tions :  The  estate  alone  is  lia- 
ble.—jD7/7icfl7x  rff.  Bell,  153 

4.  In  an  action  of  assumpsit  on 
an  implied  warranty  of  a  horse, 
.1  slight  or  temporary  <1<  fret 
IV ill  not  warrant  the  recislou 
of  the  contract  ovthe  recovery 
of  the  price  paid. — Rivns  vs. 
Grrtq'et,  265 

5.  ^Vhero  a  vrnilor  g-ives  a  writ- 


ten warranty  of  soundness  of  a 
neijrr;^  winch  ai'tvrwards  is 
four- 1  to  be  unsound,  it  is  ira- 
in.it eridl  whelhcr  the  vendee 
knew  of  the  unsoundness  or 
not ;  it  is  a  mere  matter  of  con« 
tract,  and  the  vendee  is  enti- 
tled to  recover  the  difference 
between  the  value  of  the  ne- 
gro, if  sound,  and  his  actual 
dcterioi-.»«iou  by  the  unsound- 
ness.—  HiUUava.  Frazier,  516 

6.  AVhere  a  warranty  of  the 
soundness  of  a  ne^ro  is  given, 
which  af  erward.s  proved  to  be 
injured  n/)m  25  to  30  per  cent, 
by  disease,  and  the  jury  give 
mere  nominal  damao'cs,  a  new 
trial  will  be  awarded  7J. 

7.  Seliinp;"  for  a  sound  price, 
raises  an  implied  warranty  of 
the  sound) r- Si  of  property. — 
Ifo.^^  6f  Jtj^-n.';  vs.  Bt-atHe,      538 

8.  Where  u  person  purchases 
an  article,  c«i)able  of  inspec- 
tion, as  rice,  eon  on,  &.c.  he  is 
considered  as  havinjr  piu chas- 
ed on  his  own  judgment:  But 
the  article  must  correspond 
throughout,  with  the  sample 
exhibited:  and  uhere  the  ex- 
ternal part  of  a  bag  of  cotton 
appears  good,  and  the  interior 
is  injured  by  water  having  been 
poured  on  it,  the  purchaser 
will  be  entitled  to  damages.      lb* 

WILLS. 

Sec  Ejrecrttor  and  Administrator  2, 
1.  The  degree  of  **  burning, 
cancelling,  tearing,  or  oblite- 
ratinof,"  necessary  to  the  revo- 
critioii  of  a  will,"  according  to 
tlic  statute  of  frauds,  must  de- 
pend DO  the  circumstances  of 
the  case. — Juhnsori  va.  Braila- 
funl.  272 

'2.  Where  a  will  has  been  inter- 
lined, and  crossed  in  places, 
and  the  seals  toni,  and  the  jury 
find  that  it  was  done  ammo  re- 
vocandiy  this  is  a  sufticient  re- 
vocation. Ih» 
3.  The  slightest  '"  burning,  or 
Clearing,"  8cc.  of  a  will,  accom- 
panied with  satisfactory  evi- 
dence drawn  aliunde  of  the  in- 
tention ct'  the  testator  to  re- 


INDEX, 


▼olce,  will  satisfy  the  statute 
ami  act  as  a  revocation-  lb, 

4.  Our  act  of  assembly  uses  the 
word,  **  destroying","  instead 
of  the  words  "  burning,  can- 
celling', and  learinj^,"  in  the 
stattite  of  frauds,  but  the  con- 
stnictlon  is  the  same.  lb, 

5.  Where  a  person  has  torn  off 
the  seals  of  a  will,  intenined  it, 
&c.  nnimo  revocamV;  and  it  ap- 
pears he  afterwards  intended 
to  make  another  will  which  he 
never  exccui'-d,  this  will  not 

t-e  establish  the  will.  lb. 

6.  A  devise  of  land  without 
words  of  pcrptMuily,  and  where 
there  is  nothin;^  in  the  will 
from  which  a  fi  c  can  he  raised 
by  implication,  vests  only  a 
]ife  estate  in  the  devisee. — 
Hall  vs.  Gomlxoun^  383 

7.  The  word,  "  estate,"  in  a  will 
canrjot  be  transferred  from  tlie 
preamble  to  the  devisinj^ 
clause,  so  as  to  extend  a  hfc 
estate  to  a  fee,  wjiere  the  in- 
troduction and  tlie  devising 
clause  arc  in  no  wiv  connect- 
ed. '  lb. 

8.  AVherc  a  man  devised  lands 
to  his  daughters,  (in  1782,) 
who  were  aliens,  they  are  en- 
titled to  take  by  descent,  be- 
\\Y*;  protected  in  their  ri.q'hts 
by  the  treaty  of  1792,  9th  Art. 
which  declares,  that  Biilish 
subjects  shall  hold  as  before 
the  war. — Duncan  vs.  Jieard,  400 

9.  Where  a  testator  duly  exe- 
cutes a  will,  whi<;h  he  permits 

.  to  survive  him,  it  will  not  be 
revoked  by  a  subsequent  will, 
wliich  he  has  cancelled,  or  one 
not  drawn  animo  testandi, — 
Taylor  vs.  Tajilor,  482 

10.- No  particular  form  is  re- 
quired for  a  will ;  whether  a 
paper  is  to  be  considered  as 
a  will  or  not,  depends  upon 
the  intention  of  the  maker, 
which  is  to  appear  either 
from  the  paper  itself  or  from 
extrinsic  testimony .-/.»//«?*  vs, 
Lylest  531 

11.  Jt  is  not  indispensable,  that 
a  testator  sliould  originally 
ha\'e   executed  a  paper  as. 


and  for,  a  vrAX,  provided  he 
afterwards  adopts  it  as  such.  Ih, 

12.  Where  it  is  not  evident 
from  the  intrinsic  appearance 
of  an  instrument,  that  it  is  a 
will,  and  it  is  at'n.itted,  that 
the  maker  did  ihk  oripnally 
execute  itas  iiis  wllU  »'u^  i-.it 
little  evidence,  i!ai  .  after- 
wards changed  his  mind,  and 
the  jury  have  decided,  that 
it  was  not  his  will,  the  court 
will  not  grant  a  new  trial.        Ih. 

13.  Where  a  will  was  thirty- 
three  years  old,  and  hud  been 
proved  before  the  oniinury, 
and  the  hand  writing  of  the 
testator  and  subscribing  wit- 
nesses proved,  although  no 
evidence  was  given  of  posses- 
sion under  the  will,  or  that 
the  witnesses  were  dead  or 
out  of  the  state ;  Ilrhi,  that 
it  was  sufficient  -evidence, 
upon  \Khich  a  jur>'  might  find 
the  will  to  be  genuine. — — 
Feviritaon  vs.  King^  58(8 

14.  Where  a  testator,  by  will, 
gives  his  executors  a  power 
to  sell  his  land  for  the  benefit 
of  his  heirs,  or  to  divide  and 
allot  the  land  amongst  them, 
the  exeeutfjrs  are  nothing 
more  than  attorniesorcoromis- 
bioners  to  sell,  and  the  fee 
simple  of  the  land  vests  in 
the  heirs  until  the  executors 
make  the  sale  or  division,  a- 
grecably  to  the  will.  Jh. 

WITNESS. 

See  Evidence  15,  17.    Perjury  3. 

1.  'I'he  witness,  a  ^d  not  the 
court,  has  the  rji;lu  to  judge 
of  the  tendency  of  a  question 
put  to  him,  whether  it  will 
criminate  liim  or  not.— 5/^/^ 
vs.  luhvrnrh^  IS 

2.  The  ccurt  will  always  so  in- 
struct a  v.itiitss,  as  to  enable 
him,  if  he  pe^scss  any  under- 
standing, to  ('ctermine,  whe- 
ther hi-  n.uy  be  jeopardized 
by  his  answer;  antl,  if  the  an- 
swer niay  form  one  link,  in  a 
chain  of  testimony,  against 
him,  he  is  not  bound  to  an- 
swer. Ih 
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3.  A.  Bokl  A  linrsc  to  B.  and  B. 
to  C.  A.  is  a  competent  wit- 
ness in  an  action  between  B. 
and  C.  as  to  the  snundncss  of 
the  horse,  thoiig;h  the  bw  im- 
plies a  warranty  of  soundness 
on  a) I  sales  where  a  full  price 

is  pfiven. — Dtivcan  na.  Belly      153 

4.  A  witness  is  admissible  to 
prove,  that  he  had  criminal 
conrersation  V  ith  the  wife  pre- 
vious io  her  sediic'ion  by  the 
dei'endant,  where  the  witness 
hinr  self  dors  not  object  to  g^ive 

such   testimony. Torre  V6. 

Summer «,  267 

5.  On  an  indictment,  where  a 
witness  is  entitled  to  a  part  of 
the  y)ena]ty,  he  is  a  competent 
"witness,  if  he  releases  his  in- 
terest. '  Jh. 

6.  Where  a  witness  has  gone 
throuR-h  his  testimony  and  it  is 
then  discovered,  that  he  is  in- 
terested, he  will  be  compe- 
tent, if  he  release  his  interest ; 
and  he  may  be  re-examined. 
Cjfv  Council  Ts.  Jfai^ivood^         308 

7.  Interest,  wliich  j^oes  to  the 
competency  of  a  witness,  is  a 
question  to  be  determined  by 
the  court,  but  influence  which 
only  afiects  the  credibility,  is 

a  matter  for  the  jury.  lb. 

8.  An  informer,  unless  saved  by 
the  statute,  or  from  the  neces- 
sity of  the  case,  is  not  a  com- 
petent  witness. — Ede  Van  E- 
vovr  ad*.  The  States  309 

9.  Where  a  person,  who  is  a 
witness  to  a  particular  transac- 
tion, has  made  a  memorandum 
at  the  time  of  certain  facts  for 
the  purpose   of  perpetuating 


the  metnort"  of  them,  and  car 
at  any  subsequent  period 
swear,  that  he  had  mndc  tlic 
entry  at  the  lime  for  that  pur- 
pose, and  that  he  knov.s  fiora 
iljat  m''mora>idum,  tl...t  ihe 
facts  did  e.tisl,  it  wi^l  be  qrofi 
evidence,  alUmug'h  the  witrcss 
does  not  retain  a  distinct  recnl- 
leciion  of  the  facts  themselves. 
Siaff^  rs.  Jiawh^  ."^SJ 

10.  Where,  on  an  indictment 
for  j^JUTiing",  the  prosecutor 
was  unable  to  le«infy  to  par- 
ticular facts,  exc«  pi  imm  see- 
ingf  them  in  an  ofndavit  mnde 
by  himself,   ;<'   the  time  that 

.  he  had  seen  the  offence  cottj- 
mitted.the  evidence  was  held 
admissible.  Ih 

11.  Where  the  prosec!i*or  ae. 
knowledr^cd,  thrit  he  did  not 
know  the  defendant,  but  tha* 
two  persons  with  wl.om  he 
was  p-amin^,  called  him  by  a 
particular  name  to  which  l)c 
answered,  and  he  plead  to 
the  indictment  by  that  name, 
and  found  puilly,  the  court 
wiH  not  grant  a  new  trial  on 
the  g-roTuid,  that  he  has  not 
been  sufficiently  identified.     Ih. 

12.  Where  a  witness  called  to 
prove  the  handwriting"  of  a 
subscribing  witness  to  a  codi- 
cil, cdydd  not  luidertake  to 
say,  that  he  had  ever  seen 
the  subscribing"  witness  write, 
but  that  from  his  having;  been 
a  notary  public,  he  had  seen 
much  of  his  acknowledged 
writing,  it  was  held  sufficient. 
Ihinkin  vs.  Beard^  40lJ 
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ERRATA. 

Pasre.  Line. 
19        1  for  «<  might''  read  may. 
33        1  strike  out  "  of'*  after/ace. 
63      16  for «« bar"  read  faw.  • 
78       -  8  for  "  English"  read  England's. 
122      27  for  "restitution"  read  rerettUvhotu 
163      15  for  «*  to  l^lease"  read  a  release.  ' 

18        9  from  bottom,  for  -  eitended"  read  ^eluded, 
188      11  from  bottom,  after  "action"  insert  of, 
229        3  from  bottom,  for  « its"  read  this. 
243  last  line,  for  « them"  read  thence. 

247        2  strike  out  «  be  required." 

14  for  «*  disposes"  read  diapeuses. 

260      20  after  "months"  insert  ^  period.    ^       , .  «^^  .  „„««„ 

21  after  «  estates"  strike  out  the  period,  and  insert  a  comma. 

333      25  after  « tender"  insert  of. 

26  for  "  prove"  read  produce. 

last  line  for  «than'^  read  then. 
19  for  **  enclosed"  read  utdnclosed.  * 

last  line,  for  "  properiy"  read  probably. 
26  for  **  not"  read  n«w. 
11  for  "  perat"  read  jfrer^flrf. 
17  before  «•  bis"  insert  and, 

11  after  "met"  insert  may. 
2  from  bottom,  after  "made"  insert  a  period. 
6  from  bottom,  for  "  submitted"  read  substituted. 

12  strike  out "  and  Richardson." 
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